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Chapter  1     Globalization and the Rise of Accountability Mechanisms

Introduction

Walking into any academic bookstore is very revealing, as it shows that the fashionable subject
for the academic world of today is globalization. There are good reasons. The modern world
created by human nature and its ingenuity involves communication and transport with endless
streams of products made of raw materials from one continent, produced in another and
transported to be finally used on a third continent. The technologies developed by mankind over
the years have created dependencies in all sectors of our lives. The food we eat, the shoes we
wear, the air we breathe, the papers we read or even the messages we believe in, are dependent on
factors outside our own 'little' borders. Very few people on this globe are still able to control
their daily lives without intrusions from outside and far away. And even those like the Inuit in the
northern Canada face changes today. If it is not global warming that rapidly alters their living
conditions or the ecosystems on which they depend, it will be the interference in their way of
hunting by animal welfare groups that lobby the citizens of Europe to eliminate fur exports to
European markets.

Not only products but also financial flows follow the same streams crossing borders. Above all it
means a world with more and more porous borders where nation states experience a decrease of
their influence on the production process, labor conditions, and the 'rules of the game' in the
economy. Who is controlling it when nation states lose their say? What mechanisms do we have
at the present time to ensure that certain rules and standards are followed?

To understand the developments (described in Part II of this study) that led to the creation of
accountability mechanisms in most of the Multilateral Financial Institutions and for the private
financial sector, we must consider the ongoing debate on globalization, its structure or form and
its impacts on the financial sector and on the role of governments and states. In this Chapter I will
first refer to those that note the loss of the nation state as the democratic (and non-democratic)
financial controlling mechanism. This will be followed by an account of the different initiatives
of civil society organizations trying to make Multilateral Financial Institutions (MFIs),
transnational corporations (TNCs) and, moreover, the private banks accountable for their acts. In
the endeavor to establish accountability within internationally operating institutions, many
initiatives  have been launched.  Most of these are codes that can be adopted voluntarily.  The most
remarkable and latest development, the so-called Equator Principles, an initiative taken by the
private sector itself, is described at the end of the present Chapter and further discussed  in Part II
Chapter 6.

In this context the study which follows is intended to describe and critically access accountability
mechanisms of the Multilateral Financial Institutions and similar mechanisms for the private
sector. While this topic as a whole is clearly connected to globalization, my treatise is not in fact
intended to address that vast subject in any substantial way. However, here I wish to simply
acknowledge that globalization is indeed the  soil of our times in which the seeds of accountability
mechanisms have just been sown. The purpose of this thesis is to examine the existing
accountability mechanisms of the MFIs and other international financial institutions, in order to
clarify the options which exist for enhancing their functionality.
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Globalization a Challenge or a Risk

Whether globalization is good for humanity is a question I will not try to answer with this study. I
do not subscribe to conspiracy theories  such  that a group of people somewhere came together and
planned to change the world in the direction it goes at present. It is more a matter that
technological inventions of people with creative minds, step by step, gave room for many to make
innovative use of those inventions. That financial profits and gaining control over processes
motivated people, industries, some governments, and transnational corporations to use the
technologies is evident. (See below). Many argue globalization is progress, and even more seem
to argue it is not. And between them there is a whole range of those that see both opportunities
and risks. Anderson states that the only point of conformity is that the term globalization is 'an
essentially contested concept',1 and subsequently mentions three schools describing economic
globalization:  "... the hyperglobalists,  for whom the world  is  now a 'borderless' single market
where nation-states are becoming obsolete; sceptics, who emphasise the continuing importance
and power of nation-states,  and who cast current economic phenomena more as 'regionalisation'
or 'internationalisation'; and transformationalists, who regard globalization as the source of
radical societal changes, which are circumscribing, but not eliminating, state sovereignty in an
increasingly interconnected world.-2 I do not know yet where to place myself in this division:
either in the first group or the last, or somewhere in between.

Those that see opportunities often point at the endless opportunities of our contemporary
information society. Globalization in all its manifestations changes our life styles for the better or
the worse. New technologies,  and most of all tile digital  era, have rapidly changed the world.  The
developments go so fast that society is often not prepared for control or incorporation of the
outcomes. An example about the impacts on children is given by Van den Oudenhoven and
Wazir: "It is tempting to speculate about the extent to which children incorporate virtual elements
in building their own identity. In the digital world, they can change and assume diverse and
contrasting identities at the click of a mouse.... There are no available guidelines as to how to
respond to this wondrous new universe where boundaries recede, or disappear altogether, as soon
as they are touched." 3

In  the   1985  I  published with Nicole Lucas   'Made in Heaven'4.   It was about the first  wave  of
outsourcing manual work to the so-called Low Wage Countries (LWCs) and the globalization of
the labor market. The portion of jobs of the traditional workers on the factory floor dropped
dramatically in the entire western labor market. CAD (Computer-Aided Design) and CAM
(Computer aided Manufacturing) were introduced. The focus was mainly on the textile sector and
component industry that was situated in the different free trade zones, for the most part in
Southeast Asia. I continued my survey by writing about the first signs of outsourcing in the
service sector and found in Mexico, near the US border, not only the Maquiladores producing
textiles or televisions and radios for the American market, but also big plants with hundreds of
workers that already by then worked with data for the service sector. But in the first place I
followed the more traditional industries.

From Europe I went to the Philippines to investigate the operations of western European
companies, such as the Dutch-based TNC Philips producing computer components in Manila, and
the operations of textile companies in the informal sector. As a young mother I was shocked to
see the labor conditions of mostly women, producing goods for the western markets. The clothes
in our shops were perhaps made by other young mothers, trying to survive with an income per
day for which they could not even buy a cup of coffee in my home town Amsterdam. Those were
the days we as young people protested about the often dangerous labor conditions ofthose in Asia
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that worked in badly constructed production halls with locked doors. When fire broke out, as did
happen on many occasions, hundreds died. 1 wanted to understand how European companies
came to the decision to resettle their operations in low wage countries. And soon after arriving it
was clear this was a world with other standards than our protected world with strong unions and
labor inspections. 1 wondered how it was possible that while we were used to high living
standards and the conditions under which we in the past produced consumer goods, the same
companies could so easily abandon these in another part of the world. I became part of the first
group that ran into the phenomenon of globalization, placing it on the political agenda.

A group of well known Dutch Social Democrats and among them Nobel Prize winner the
economist Prof. Jan Tinbergen discussed the developments in the world labor market. At the time
their view was that the departure of traditional industries to the South was positive. It was
supposed to bring development to the Southern Hemisphere and bring the world in a better
balance. Their motto was: "We in the West will have the service sector while the South will have
the industries". They admitted  the  fact the labor conditions were bad, but judged it as a temporary
problem. Finally, they believed it was win-win for both the South and the North. There was
nothing wrong with the intentions of the Social Democrats. They only made a crucial mistake in
their estimations concerning the global developments and did not have a long-term perspective
what the global labor market would look like down the road. The service sector was not
exclusively for the developed countries. It also left for the LWC's soon after the traditional
industries. This I noticed during my stay at the Mexican-US border in the city ofCiudad-Juarez.

One night I was able to make some shots at the plant in Mexico with a camera crew for a TV
documentary' on globalization. Around 600 workers, 80% women, were inputting data from
consumer rebate coupons. The coupons had been cut off from the packages for which the
consumer received a dollar if they sent the coupon with information about the product, when and
where it was bought and a bank account number. I never forgot the manager in his New York
office  in who proudly said that  the  sum of the salaries  he had to pay in Mexico  for the workers
working with data for marketing research was far less then the salaries in the US and even less
then the rent of an office in New York to house his workers. He said "Today the computer is our
office. I know exactly how much coca cola or corn flakes, you name a product, the market is
asking for on let us say October 7 this year in the supermarket around your corner."

The workers I filmed at the Mexican border worked in long rows behind computers. The 800
computers were connected to 3 main computers that provided processed data to the New York
office several times a day. This was long before supermarkets introduced client cards with which
they today collect the same data direct via the computerized cash register at the counter. The
consumer receives a discount or air miles and the company gets easy market information. The
workers in Mexico are presumably no longer necessary and have long since lost their temporary
jobs.

So today globalization is the 'buzz word' for the uncertainty or fear that many people feel about
the future ahead. An impressive anti-globalization movement and within it a diversity of visions
and groups from the extreme to the scientific, emerged. Since then the world noticed the
protesters in Seattle against the WTO negotiations, against the G8 in Genoa and lately in Hong
Kong. In the 2005 annual report of the World Watch Institute a reference is made by Michael
Renner to what "opinion leaders" of the world think about the future:  "...  June 2003  poll of 2,600
"opinion leaders"in 48 countries found a broad sense of pessimism, with at least two thirds in
every region of the world describing themselves as -dissatisfied" with the current world situation.
And in a series of World Bank-facilitated consultations involving some 20,000 poor people in 23
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developing countries, a large majority said they were worse off than before, had fewer economic
opportunities, and lived with greater insecurity than in the past.9,6

The pessimism without doubt is resulting from the notion we do not any longer control our living
conditions within an orderly framework, as offered by the nation states or regional governments
before. Renner notes: 'The challenges the world faces are compounded by weak and corrupt
public institutions, the lack of recourse to justice, and unconstitutional or irregular means of
political change, such as coup d'dtat and revolts. And they are heightened by an uneven process
of globalization that draws nations and communities together in often unpredictable ways that
entail risks for many and that allow extremist groups to operate more easily than in the past.'17 A
Dutch judge, with experience in corruption cases, recently expressed his concern that the
legislative authority, the national parliament, never looked into the convictions of fraud and
corruption cases. He said8 the warnings judges give in their final judgments, namely that there are
few means within the law to convict those that committed financial crimes. The judgments he
thought are never read by parliamentarians that could and should change the laws. Besides, there
are very few public prosecutors and judges that today have enough experience to understand the
complexity of many of those cases. A question can be raised how far we in the so-called
developed world are from weak judicial processes compared to systems such as in Cameroon
(See Part III Chapter 7).

Renner finally remarks that: "Awareness of the threats and challenges that cannot be resolved
within the traditional framework of national security led a wide range of nongovernmental
organizations, scholars and others to refine and redefine our understanding of security over the
past two decades."9
The question today is: how do we as world society react to these developments and, more in
particular, how do we control the stream of payments and investments when nation states no
longer have a say? What mechanisms do we have to control? In what ways do we have to
organize control? Are there any systems or accountability mechanisms recognized and accepted
by civil society and governments all over the world? (See also Part II and Part III)

Globalization of the Economy

The globalization of the labor market went together with the globalization of the financial market.
The later is probably harder to follow then the first. The transfer of work to the low wage
countries and unemployment  to the 'developed' world  was at least visible. The focus  in  1985  of
our study, avant la lettre, was essentially on the labor conditions in the low wage countries and
the rising unemployment in the developed countries, and on the informal sector in both the
developed countries and developing countries. We noticed globalization and still called it
'Mondialization' or 'Trans-nationalization'  of the economy.  "... a global market came into being.
With that we recognize one economic system for the entire world. We no longer can speak about
the 'Rich West' and a 'Third World' with only poor people. In the informal sector of the 'West'
people, and amongst them mainly women, work under 'Third World' conditions with 'Third
World' earnings. In the 'Third World' live rich elites with little care for the poor in their
countries. I do not remember in the early days we discussed the role of private investors„10

extensively. One can at the present notice somewhat a repetition of this: Media reporting to the
public on the outsourcing of work today to China, India or Eastern Europe  goes on again without
explanations of what are the driving sources are behind it, other than economic reasons  such as
competition on a global scale. Governments usually say there is little they can do, since these are
effects ofa liberalized market and competition rules.
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Manuel Castells does not believe in innocence and notes "The decisive agents in setting up a new,
global economy were governments, and particularly, the governments of the wealthiest countries,
the G-7, and their ancillary international institutions, the International Monetary Fund, the World
Bank, and the World Trade Organization. Three interrelated policies created the foundations for
globalization: deregulation of domestic economic activity (starting with financial markets);
liberalization of international trade and investment; and privatization of publicly controlled
companies (often    sold to foreign investors)."1

1 Today the capital markets are globally
interdependent, says Castells. Cross-border transactions have increased phenomenally in the past
two to four decades. According to Castells, between  1970  and 1996, "...cross-border transactions
increased by a factor of about 54 for the US, of 55 for Japan, and almost 60 for Germany."12 He
continues by pointing at the emerging markets and transition economies that integrated in "in the
circuits of global capital flows" such that the "total financial flows to developing countries
increased by a factor 7 between 1960 and 1996."1; Castells finally gives the following figures:

"The banking industry stepped  up its internationalization  in  the  1990s.   In
1996, while investors bought stocks and bonds from emerging markets for
$50 billion, banks lent in these markets $76 billion. Acquisition of overseas
stocks by investors in industrialized economies increased  by a factor of 197
between   1970  and  1997.  In  the US, overseas investment by pension funds
increased  from  less  than   1   percent of their assets  in   1980  to 17 percent  in
1997.   In the global economy,  by 1995, mutual funds, pension funds,   and
institutional investors in general controlled $20 trillion; that is, about ten
times  more  than  in   1980,  and an amount equivalent to about two thirds  of
Global GDP at that time.„14

Castells observes that global interdependence results from five developments: 1. Deregulation of
financial markets and liberalization of cross-border transactions. 2. The technological
infrastructure with advanced telecommunications and the high speed processing of models
essential to handle the complexity of transactions. 3. New financial products such as derivatives
that combine the value of stocks, bonds, options, commodities, and currencies. 4. While referring
in a footnote to George Soros (1998) he mentions the speculative movements of financial flows.
5. Finally, hedge funds have become a "major tool of global integration, speculation, and in the
last resort, financial instability.

„15

The abovementioned figures of investment inflows from the private sector to developing countries are
frequently confirmed by the media and international organizations. UNCTAD World Investment Report
2005 (p. xix) notes: "On account of a strong increase in Foreign Direct Investment (FDI) flows to
developing countries, 2004 saw a slight rebound in global FDI after three years of declining flows. At
$648 billion, world FDI inflows were 2% higher in 2004 than in 2003. Inf'lows to developing countries
surged  by  40%,  to $233 billion,  but developed countries  as a group experienced  a   14%  drop in their
inward FDI. As a result, the share of developing countries in world FDI inflows was 36%, the highest
level since 1997. Nevertheless, the United States retained its position as the number one recipient of FDI,
followed by the United Kingdom and China."
The 'competition' between the World Bank and the private sector as investors or lenders on the
world market has become a fact over the last decades. The World Bank is not only losing
clientele in the Middle Income Countries'6, they are in any case in competition with private
foreign direct investment. The Bank notes the following: "In many countries the resource flows
from the World Bank - and even official development assistance (ODA) flows more broadly - are
not large enough for the money alone to make a major difference relative to the scale of the
challenge.  ODA 17 totalled about $54 billion  in  2000.  This  was only one-third  as  much  as  the
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private foreign direct investment flowing to developing countries, which in turn made up only
about one-tenth of those countries' total investment of nearly $1.5 trillion.„18

This is a visible trend that began some years ago. Does it mean the private sector will take over?

The answer to the later question is given by the UN World Commission on the Social Dimension
of Globalization (See below): "The governance structure of the global financial system has also
been transformed. As private financial flows have come to dwarf official flows, the role and
influence of private actors such as banks, hedge funds, equity funds and rating agencies has
increased substantially. As a result, these private financial agencies now exert tremendous power
over the economic policies of developing countries, especially the emerging market economies.
. . .  A further important source of failure in this global financial market  is the absence,  at that
level, of effective institutions for supervising  it,  such as exist at the national level. ..19

The figures are impressive but the question still remains as to who is controlling the private and
multilateral investments and the effects of these investments on millions of people? What
supervising institutions do we have?

The Nation State and Diminishing Control

Secretary Kofi Annan on September 23,2003 said in his address to the UN General Assembly
that the world had "come to a fork in the road.-20 Annan established the World Commission on
the Social Dimension of Globalization that "had to address some of the challenges facing the
world as it stands at this fork."21 The Commission further comments on its task: "As human
beings it is in our power to take a correct turn, which would make the world safer, fair, ethical,
inclusive and prosperous for the majority, not just for a few, within countries and between
countries. It is also in our power to prevaricate, to ignore the road signs, and let the world we all
share slide into further spirals of political turbulence, conflicts and wars. In expressing its

„22

concern the Commission notes that the debate on globalization is at an impasse and it calls for
new  visions and actions.  One  such call refers  to the accountability of public and private actors  in
the process: "Public and private actors at all levels with power to influence the outcomes of
globalization must be democratically accountable for the policies they pursue and the actions they
take." And again this commission of very senior experts also mentions the rapid integration of
financial markets as "the most dramatic element of globalization over the past two decades.„23

Subsequently the Commission on Globalization addresses the supervising role of the national
governments or states:

64

Although globalization has reduced the power and autonomy of States in various
ways, States - particularly the powerful ones - continue to exercise important
influence on global governance through their own policies and behavior and their
decisions in intergovernmental agencies. It is therefore surprising that so few States
subject the decisions taken by their representatives in those fora, to parliamentary
or other public scrutiny the international organizations. The Commission is
surprised "that so few States subject the decisions taken by their representatives in
those fora, to parliamentary or other public scrutiny. .,24

So, governance of globalization is still the issue.

Thomas Friedman in his book 'The Lexus and the Olive Tree' provides an entertaining but
nevertheless serious perspective on this new state of the world:

8



"Enter globalization. Once it became the dominant international system with the
end of the  Cold War, globalization put a rather different frame around geopolitics.
While the globalization system does not end geopolitics, to think that it doesn't
affect it in some fundamental ways is flat out stupid". To begin with, in the era of
globalization there is no more chessboard, on which the entire world gets divided
up into white or black squares. Since the Soviet Union has collapsed, there is no
black anymore, so there is no white anymore. There are no "their guys," so there
are no "our guys." Therefore, the inbuilt Cold War incentive for every regional
conflict to escalate into a global conflict is gone. And so too are the resources. In
the era of globalization, someone new is holding the checkbook. The Electronic
Herd is the only entity now with cash to throw around. The Soviet Union doesn't
exist anymore to write big checks, and the United States has put on the Golden
Straitjacket and won't write big foreign aid checks anymore.

The only place a country can go to get big checks is the Electronic Herd, and the
Electronic Herd doesn't play chess. It plays Monopoly. Where Intel, Cisco or
Microsoft builds its next factory, or where the Fidelity global mutual fund invests
its cash, is what determines who gets funded and what does not. And the bulls of
the Electronic Herd do not write blank checks to win a country's love and
allegiance; they write investment checks to make profits. And the Supermarkets
and the Electronic Herd really don't care what color your country is outside any
more. All they care about is how your country is wired inside, what level of
operating systems and software it's able to run and whether your government can
protect private property.

„25

Friedman, although fundamentally somewhat pessimistic and cynical  in his view of globalization,
still uses an interesting word: Herd. A cowherd normally cares about his cattle, a human emotion
we probably cannot attribute to an invisible Electronic Herd. Friedman's Electronic Herd is only
interested in the protection of its private property. Still Friedman describes one positive effect:
namely, that there is less chance that wars, financed before by superpowers, will be financed by
the Electronic Herd. Friedman: "...the Herd will actually punish a country for fighting a war with
its neighbors, by withdrawing the only significant source of growth capital  in the world today. As
such, countries have no choice but to behave in a way that is attractive to the herd or ignores the
herd and pay the price of living without it.„26

If Friedman is right we will see fewer conflicts, which  is a net gain if we forget for the moment
the means in the hands of terrorist organizations. Nevertheless, we also have to understand from
Friedman that the new chessboard is bringing about new international rules, enforced
by...yes...the Electronic  Herd. The question  is  who  or what  is this powerful Electronic  Herd?
Parts of the appearance of the Herd in the globalized world are definitely international financial
institutions and stockbrokers with their transactions, loans and investments. Friedman describes
the characteristics of the Herd in the form of appropriate behaviors from those he considers the
correct stakeholders - as for example American businessmen who do no business with
entrepreneurs not paying tax.27 Friedman notes: "I call the process by which the herd helps to
build the foundation stones o democracy "revolution from beyond" or "globalution." ..28 Groups
in the society,  such as well educated young professionals and NGOs "...might be able to  import
from beyond the standards and rules-based systems that they knew would never be initiated from
above and could never be generated from below."2' A subsequent question is who will govern the
Herd ifnation states or their democratic institutions no longer are able to do so.
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Almost all at present studying globalization, remark upon a relation between the global economic
integration and the transformation of governance systems. Saskia Sassenlo, although recognizing
the developments of what is called globalization described by many others, has a somewhat
different view about the diminishing role of the national state: "Even though transnationalism and
deregulation have reduced the role of the state in the governance of economic processes, the state
remains as the ultimate guarantor of the rights of capital whether national or foreign. Firms
operating transnationally want to ensure the functions traditionally exercised by the state in the
national  realm of the economy, notably guaranteeing property rights and contracts. The state here
can be conceived of as representing a technical administrative capacity which cannot be
replicated at this time by any other institutional arrangement; further this is a capacity backed by
military power." So fascinatingly Sassen notes that the factor state is still a necessity as a tool for
transnational corporations to defend their interests. But not all states will be considered sufficient
to play this role. Sassen " [...] this guarantee of the rights of capital is embedded in a certain type
of state, a certain conception of the rights of capital, and a certain type of international legal
regime: it is largely the state of the most developed and most powerful countries in the world,
western notions of contract and property rights, and a new legal regime aimed at furthering
economic globalization." Nevertheless, Sassen notes that "Deregulation has been widely
recognized as a crucial mechanism to facilitate the globalization of various markets and industries
because it reduces the role of the state."3' So certain states or roles of states should be set aside if
they are a hindrance to markets and industries. Sassen finally says " [...] it is not simply a matter
of a space economy extending beyond a national realm. It also has to do with the formation and
legitimation of transnational legal regimes that are operative in national territories. National legal
fields are becoming more internationalized in some of the major developed economies and
transnational legal regimes become more important and begin to penetrate national fields hitherto
closed." Sassen further describes the necessity for new policy frameworks for governance since
the powerful (financial) sectors operate in electronic spaces "not bound by conventional
jurisdiction.„32

Kleinwachter33 also refers to the old governing systems, "rooted in the concept of sovereign
states" which today are complemented by "an emerging new governance system, which is global
by   nature and includes more actors   than   the 180+ national governments and their inter-
governmental international organizations." 34 Like many others, Kleinwachter recognizes the role
of other stakeholders  such as civil society and private sector  "...that  have both common  and
divergent interests. He particularly notes that "neither stronger government regulation nor

„35

industry self-regulation offers an answer." Thereupon Kleinwachter stresses that only a new
system ofco-regulation will offer an answer:

"...a new system of co-regulation offers the opportunity for governments, industry
and the public to develop bottom-up policy and legal frameworks that would give
all partners stability and flexibility. While this trilateral relationship sounds good in
theory, it is much more unclear how this could work in practice. Who will define
the aims, norms, principles, criteria, priorities and procedures? How will the three
global players constitute themselves and agree on an interaction? Where are the
checks and balances and the safeguards if something goes wrong or parties are
unable to agree? Where are the risks and threats? How can such a trilateral
relationship for the global information society interact with the traditional political,
economic and social system of the real world, which does not disappear when the
door to cyberspace opens? The present system of governance, now with nearly 200
nation-states, has functioned more or less satisfactorily over the last 200 years. But
with globalization, the system based on the sovereign nation-state shows some
cracks when confronted with global challenges.  . . . New actors which create  new
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institutions move into the new territory, filling emerging gaps regardless ofwhether
there is a governmental order or not. National governments will not disappear
during the coming century but they will become one actor among others, obliged to
join into cooperative networks and consensual arrangements with other global
actors and to share power with them.„36

The view of Kleinwachter is important and relates to one of the major results of this study: the
necessity for accountability mechanisms for both multilateral financial institutions and the private
sector (See Part II Chapter 6 and Part III Chapter 8).

Also somewhat optimistic about a remaining role for the national state is Robert Keohane: -...  as
a reaction to global integration, nation states have established rudimentary institutions of
governance, bilaterally, regionally, or globally if there are no nation states with their democratic
entities that can do it? These attempts at governance, including global governance, are a natural
result of increasing interdependence.... Since states  do not monopolize channels of contact
among societies, they cannot hope to monopolize institutions of global governance, even those
that they have formally established, such as the World Bank, the International Monetary Fund and
the World Trade Organization. States have a privileged position in these organizations, since they
founded them, constituted their membership,

mon folize
voting rights, and provide continuing

financial support. Except in the European Union 7, states also retain the legal authority to
implement the decisions of international organizations in domestic law"38
In other words, if nation states are losing their ability to legislate and control Foreign Direct
Investment (FDI) flows that influence the nation states and their inhabitants, they could organize
the control via international institutions. An earlier attempt to control FDI via the so-called
Multilateral Agreement on Investment  (MAI)   in   the   OECD was abandoned   in   1998,   when  a
majority of the European Parliament voted against it. I also voted against. We were strongly
lobbied by NGOs and trade unions that stressed it mainly was about the rights of foreign investors
and not about their duties. Special concern was expressed on the position of poor nations that
could not handle powerful investors taking over the entire financial systems of those countries
when entering their fragile markets. The Commission on Globalization notes in this context:
"Many  commentators have noted that the draft articles of the  MAI established a series of rights
for foreign investors with no attendant responsibilities in respect of investor conduct. Two
important lessons emerged. First was the need to have the relevant actors at the table so as to
balance the interest of home and host countries, investors (both domestic and foreign), workers
and the public. Second was the need for a transparent and open process. Its absence fuelled public
suspicion and opposition to the MAI.

„39

Another remarkable observation about the rules and practices of foreign direct investment, the
legal status  of the contract and threats  to the protection of human rights  is  made by Prof. Sheldon
Leader.40[Hil Leader notes  "[...] the relationship between international investment and human
rights is entering new terrain. It is beginning to move away from earlier, and starker,
confrontations between human rights and business communities and is coming into a period
marked by attempts by the later to accommodate the demands of the former. [...] Investment law
encounters human rights in a special way.  [...] The problem here begins with a hoste state's own
initiative to sign up to international standards, alongside the standards that automatically apply to
it. Investment contracts can amount to attempts to turn around and contract out of those standards:
not so that they would not apply to the state itself, which is not possible to achieve via such an
agreement, but so that the standards would not apply to a portion of the population in their daily
lives as affected by the investors' activities."
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Nevertheless, most of what is said about governance over FDIs relates, from my observations,
mostly to control over the financial assets and does not address the effects of the investments  and
projects on the environment or living conditions of people  in the areas concerned. This notion  is
expressed more strongly by the NGO community asking for accountability of both the
international financial institutions and the private financial institutions.

Accountability as a Concept

The mission statement of the World Bank contains the world accountable. Under sub part 'Our
Principles' the Bank notes 'Accountable for quality results. ., 41 The Governance indicators of
1996-2002 mention 'Voice and Accountability' as the first indicator. The NGOs call42

continually upon the World Bank to be accountable. Accountability is today mentioned by all
international institutions, governments and private sector entities. The question is, what il
accountability? To answer that we have to read some definitions.

An interesting definition of accountability is given by The Manitoba government in Canada that
says it 'is committed to results-oriented, open government. In a document about the health,43

services, called 'Achieving Accountability,' the following is stated: The people of Manitoba have
the right to know what health services are being delivered and what results are being achieved.
This is known as accountability. The following definition of accountability is used extensively in
health care literature: Accountability is the obligation to answer for a responsibility that has been
conferred. The (unknown) writers stress the process will begin with 'establishing the,44

responsibilities and expectations  of the relationship.'45 The reporting phase  then will 'outline
measuring outcomes, performance or progress toward meeting the defined responsibilities and
expectations.'46 And finally the evaluation phase involves, at the end of the cycle before it starts
again: ' . . .analyzing the information and performance reports received during the reporting phase
and making decisions based on that information. ,47

It is a clear definition that quite closely coincides with my own working definition of
accountability. I would add the word delegated to the above definition, thus making it:
Accountability is the obligation to answer for a responsibility that has been conferred and
delegated. Those who fulfil tasks in the name of the organization, definitely the case for officials
working for governments or for example MFIs, have to be constantly aware they have an
obligation to society. And for that they have to be accountable. It is the tax money of the same
society that pays for their acts and their salaries.

Richard Mulgan calls 'Accountability' today a 'chameleon-like term' commonly accepted in
pubic administration literature, a word that a few decades ago was rarely used and interestingly
does not have an equivalent in European languages.48 Accountability goes together with another
new term 'governance.' Mulgan stresses that accountability  in  the  past  had  a more restrictive
meaning and he sketches crystal clear what many experts in the field will recognize as what the
relations or positions are between the party held accountable and the party demanding
accountability:

"One sense of 'accountability', on which all agreed, is that associated with the
process of being called 'to account'  or some authority for one's actions.49 Indeed,
this sense may fairly be designated the original or core sense of 'accountability'
because it is the sense with the longest pedigree in the relevant literature and in
the understanding of practitioners. Such accountability has a number of features:
it is external, in that the account is given to some other person or body outside the
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person or body being held accountable; it involves social interaction and
exchange, in that one side, that calling for the account, seeks answers and
rectification while the other side, that being held accountable, responds and
accepts sanctions; it implies rights of authority, in that those calling for an
account are asserting rights of superior authority over those who are accountable,
including the rights to demand answers and to impose sanctions.„50

Mulan's description of the original concept (core accountability) and the described relations
between the two sides (one held accountable and the other one demanding accountability) is to
me the most applicable to 'accountability mechanisms' as discussed in this study. It still does not
make accountability a matter only for individuals. It could be individuals but in the case of this
study it is about the accountability of institutions in which of course the individuals operating in
them are to be held accountable; in this study, the MFIs or private financial institutions. As will
become clear later on, the issue of accountability within the context of globalization is a complex
matter. Trying to hold international organizations accountable is not a sinecure and can become a
matter of international law (See Part III Chapter 7 and Chapter 8, outcome of the survey), for
which accountability was already defined mainly in legal terminology. Mulgan further notes "In
the context of a democratic state, the key accountability relationships in this core sense are those
between citizens and holders of public office and within the ranks of office holders, between
elected politicians and bureaucrats."

He continues by explaining that accountability today has increasingly been extended beyond its
core meaning of external inquiry. According to Mulgan it today is a feature referring to for
example individual responsibility ('professional' and 'personal' accountability), it is linked to
governments that pursue the wishes or needs of their citizens or it is applied to the public
discussions between citizens on which democracies depend.St Accountability has also been
targeted by Henry McCandless,52 who writes about how we as citizens can hold our fellow
citizens accountable in their official duties; those such as: elected representatives, senior civil
servants, military top commanders, judges, governing boards, professionals, academics and
journalists. His definition is: "Accountability means the obligation to answer for the discharge of
responsibilities, through explanation to those having a significant legitimate interest in what the
decision-makers intend to do. People whose responsibilities and decisions significantly affect the
public cannot confine their answering to reporting only to their superiors. The answering

„53obligation, like the answering itself, is both before and after the fact. So McCandless is adding
to the first mentioned definition of the Manitoba government, the notion that officials should
report to those that want to be informed before and after the planned activities that have been
executed on their behalf.

Compared to the definition of Mulgan, that of McCandless reflects the new trend in which
personal responsibility comes to the fore. McCandless' work  is a call for the attention of citizens
to ask for accountability. It is not, as he says, an indictment against authorities, but more a matter
of a society not proactive enough  to  ask for accountability. McCandless  in  his book illustrates  the
necessity for the society to act by alluding to some dramatic cases in which Canadian people were
victims of the work of authorities that affected the lives of thousands of people. He describes
what happened step by step, what the reactions of society and governing bodies have been, and
who reported to whom. He for example refers to the 60.000 Canadians that received blood or
blood products that killed them '...fairly quickly, shortened their lives or gave them live sentences
of reduced capacity.  . . .  Part  of this Canadian disgrace  is  that  we  don't  even  know the total
number killed or injured from HIV and hepatitis C contracted through blood transfusions." Other
cases he covered are for example an explosion in a newly opened coal mine in Nova Scotia
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killing 26 miners, and the disaster with the British car ferry the Herald of Free Enterprise that left
the harbor ofZeebrugge with its bow doors still open.

The fact many of the government bodies responsible did not directly report to the citizens is a
theme throughout these stories: The voice of the public answering. McCandless: "We like to
believe, regardless of the evidence, that people in authority will do the right thing. Or, if we don't
think they will, we expect that someone will deal with it. ("Authority" means elected and
appointed officials and governing bodies' authority or power to make decisions that affect
citizens in important ways.)... Simply saying that authorities "must be made accountable" adds
nothing. Authorities making decisions have always had the fairness obligation to publicly explain
their intentions and reasoning before taking their decisions. The point is that we never made them
give adequate public explanation before the fact. We have confused responsibility, the obligation
to act, with accountability, the obligation to answer for responsibilities." 4 He then goes on further
by writing: "To install public answering to a reasonable standard citizens must agree on what it
means. At present we have a variety of notions of accountability that keep the concept unclear."
For McCandless it means: "Holding fairly to account means exacting from decision-makers the
information we need to assess both the implications of their intentions and the effects of their
actions; equally it means doing something sensible with answering given in good faith. Holding
to account supersedes blind trust in authorities, helping us to head off decisions leading to harm
and injustice. And finally McCandless says what is missing is that when governments claim„55

they produce benefit-costs assessments,  is the "Who" question:  "... who benefits and who pays -
and for how long.?'

,56

Jonathan Foxs' speaks about Political Accountability and draws attention to an analytical
distinction between vertical and horizontal dimensions of political accountability. Fox: "The
former one refers to power relations between the state and its citizens, while the latter one refers
to institutional oversight, checks and balances within the state. According to Fox the role of

„ 58

the civil society is to "empower the state's own checks and balances:'59 Civil society should play
a role directly and indirectly by strengthening institutions, electoral democracy and independent
media: checks and balances. Fox notes: "Civil society campaigns may also drive the creation of
certain institutional checks and balances in the first place. However, though civil society's
contribution to an accountable governance has been widely asserted, the casual mechanisms that
determine the patterns of civil society influence on horizontal accountability have not been well-
specified. We still lack analytical fmmeworks that can account for the conditions under which
civil society actors manage to bolster the institutions of horizontal accountability..+60

Again, the role of civil society is overwhelmingly recognized as the driving force to change
institutions. The earlier mentioned UN World Commission on the Social Dimension of
Globalization has noted this too: "They are actively engaged in advocacy and mobilizing public
opinion. They promote transparency and democratic accountability.... Apart   from   a   few
exceptions, they have no formal representation in international organizations and global
conferences. Nevertheless, their emergence has enriched the process of global governance. i,61

Indeed the NGOs have all the right in the world to ask for accountability regarding the MFIs,
which of course does not exclude themselves from being held accountable. They often express
scepticism about the accountability of the MFIs. Kay Trickle, a former Managing Director of the
Bank Information Center, a non-governmental organization based in Washington D.C. that
monitors the policies and projects of the MDBs, describes what happened with the Yacyreth case,
filed   for the first  time   at the Inspection Panel   of the World  Bank in September   1996.   The
Yacereti Hydroelectric Dam located on the border between Argentina and Paraguay is 'one of the
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largest  and most complex construction projects ever undertaken in Latin America.'63 Trickle
describes the complexity of the projecf and its implications A 83 meter high and 67 kilometre
long dam in the Parana River between the two countries, that should generate 3100 megawatts of
electricity for Argentina, flooding over 80,000 hectares of land in Paraguay and 29,000 in
Argentina and requiring the involuntary resettlement of over 50,000 urban poor people  in  the two
countries. The World Bank got involved in the project when 85% of the engineering was
complete.65 In her introduction Trickle writes: "While the Yacereta project is a colossal mistake
when examined from just about any angle - financial, economic, political, social and
environmental, this paper will highlight the Bank's failures to protect the environment and
compensate displaced people in violation of their own policies.

.,66

Trickle conscientiously describes a process that took place. In short it is about how since its
inception the project:  "...has been fraught with corruption scandals, gross mismanagement,
construction delays, and cost overruns amounting to billions of dollars.-67 The regional and
international NGOs opposing the project in  1992  on the grounds the Environmental Assessment
(EA) was inadequate - improper financing arrangements for the resettlement plans and
environmental mitigation plans - questions about the precarious economics of the project;
inclusion of the World Bank on conditionality and more money for environment and resettlement
activities - the condition to the raise of the reservoir level to 76 mast only if the required
environmental mitigation and resettlement measures were completed, which was violated by both
countries 8- local people still waiting for adequate and timely compensation for loss ofjobs and
livelihood and forced resettlement - World Bank Management denying that the problems raised in
the claim were resulting from "...any alleged Management violation of the Banks policies and
procedures"- the reporting of the Pane'69 that found 'fundamental inadequacies in the Action
plan' and 'criticized Bank management for failing to consult with locally affected people'- all
kinds of visits of NGOs and authorities travelling up and down between the region and
Washington DC, meeting with the President of the Bank and the Board advocating their own
views - and finally, how Bank staff after many years, for the first time listening to local leaders
explaining the situation on the ground, expressed they were shocked 'at the misery, poverty,
hunger and complete lack of social services in the dam's area of influence in Paraguay.

'70

The process described by Trickle shows clearly how large projects, involving the lives of
thousands of mainly poor people, can become a drama in which many people do not know any
longer how to turn it back or to stop and mitigate the undertaking. Some gain in the process and

many  more lose. The descriptions of the process could probably serve as a model for descriptions
of how many such projects go wrong.  This case  is  the more painful since  it is implemented under
the flag of 'development' and gives rise to the question of what development finally is:
Development for whom and at what costs? And who pays the bill? With this I share the questions
raised by McCandless (see above). Trickle explained that finally some measures were taken, such
as providing information centers at both sides of the border. But she is sceptical about the new
loan to Paraguay 'to address some social impacts that aren't currently covered by previous
loans.'" She notes: "NGOs have questioned whether putting Paraguay's citizens in debt to the
Bank is a reasonable way for the Bank to solve problems resulting from their own
mismanagement:"2 And so we are back to the issue of accountability of officials. Concerning
accountability Trickle makes some observations. In brief:

"1. Institutional accountability remains illusory. There are no incentives for Bank
staff to comply with policies, or consequences if they don't. Without an
Inspection Panel, the World Bank and its staff have immunity from
accountability - i.e. they are protected from any legal action that might be
brought by individual citizens, corporations or governments....
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2. At the level of management and the Board, the claim process is driven by
politics not facts. In a recent workshop in Mexico, former Panel chair Alvaro
Umana said, "The only people who have followed the Panel procedures have
been the claimants and the Panel." The initial management response to the
Yacyreta claim had four basic thrusts:  One was to challenge the eligibility of the
claimants and of the claim itself. Second, management denied that the problems
resulted from policy violations. Third, they asserted that the required actions
related to environment and resettlement at 76 masl" had been met and that
problems alleged in the claim had not occurred. Finally, management issued an
Action Plan that appeared to be a response to issues raised in the claim. In other
words, after having denied that there were problems, management submitted an
Action Plan ostensibly to deal with them because it was politically expedient to
do so."...
3. The complexity of the process requires the active involvement of an organized,
international civil society.... Finally, without an organized civil society,  and
especially without advocates in Washington, the claimants would have been
completely at the mercy of Bank Management's attempts to whitewash the
Panel's report  in the Paraguayan press.  . . . The outcome of this process remains
to be seen. But it implies that citizens have been able to use the Inspection Panel
as a way to legitimately challenge the MDBs, EBY, and governments using the
policy and accountability tools that the Banks themselves have made available. „74

Finally it is important to note that accountability does not go without transparency. Equally,
transparency does not go without information. Eij ffinger 5 and Geraats developed -...an index of
the transparency of nine central banks - the eight that matter most in foreign-exchange markets
plus New Zealand's, the pioneer of central-bank clarity.'176 The index of Eijffinger and Graats
"... focuses on the informativeness about each stage of the policymaking process and covers all
public communication by central banks". In their conceptual framework they "...distinguish  five

„77
aspects of transparency: political, economic, procedural, policy and operational transparency.
Without going into the details, it is worthwhile to mention some findings. The two found:

"Most of the central banks in our sample provide a description of their monetary
policy framework in the  form of an explicit monetary policy strategy. Typically,
the  strategy  is  some  form of inflation targeting, although  the  ECB's "two pillar
strategy" is a notable exception. Only the Bank of Japan and the Federal Reserve
do not have an explicit monetary policy framework. Several central banks, in
particular the Bank of Japan, the Riksbank, the Bank of England and the Federal
Reserve, release a comprehensive account of policy deliberations within a
reasonable amount of time (eight weeks) in the form of (non-attributed) minutes.
... These central banks  are  also  the  ones that publish individual voting records.
... The most transparent central banks are the Reserve Bank of New Zealand, the
Swedish Riksbank and the Bank of England. The subtop is formed by the Bank
of Canada, the European Central Bank and the Federal Reserve. The least
transparent central banks in our sample are the Reserve Bank of Australia, the
Bank of Japan and the Swiss National Bank. Although the most transparent
central banks in our sample are all inflation targeters,... inflation targeting is not
a necessary condition for political transparency, as is exemplified by the
European Central Bank, „78
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Some Remarks

I cannot agree more with McCandless who said "Holding to account supersedes blind trust in
authorities, helping us to head off decisions leading to harm and injustice." (See above.) It is not
so much a matter of distrusting individuals; it is a healthy distrust about what officials can
produce, once they are part of a system in which pressure comes from inside and outside to
decide in certain directions, and in which procedures seem to be normal and have been in place
for a long time. In such an atmosphere it is not very common to expose difficult questions about
effects ofwhat is planned, without the risk to be placed outside the stream of what is the ordinary.
It is in this 'ordinary', the stream of the daily decisions, in which we could notice the danger and
the failure of an institution to become alerted in time about the wrong decisions, as I experienced
in my five years as a member of the Inspection Panel (1999-2004).

Treakle finds the World Bank Inspection Panel, an accountability mechanism created under
pressure of the international NGO community  and the American Congress,  the only opportunity
people have to 'legitimately challenge' the activities of this powerful institution. The World Bank
Inspection Panel is fully aware of its difficult task to hold the institution accountable for its
activities. This is not an easy duty, as discussed in Part II Chapters 4 and 7.

Finally, as Eijffiner and Graats indicate, that some central banks publish the minutes "as is
standard from the responsible Policy Board"'9 and with that they definitely are trendsetters. This
is up to now unthinkable in the case of the World Bank.

Accountability Global Governance and Multilateral Financial Institutions

President Bill Clinton once said the rise of the NGO community has been one of the most
remarkable features in the twentieth century. In the documents about globalization the rise of the
NGOs are described as an effect of globalization:  the new communication technology offers them
a range of tools for communication and action. The World Commission on Globalization: 'They
have  grown  from  some   1,500  in the mid-1950s to about 25.000  in 2001. While the nature  and
frequency of contact and mode of interaction between international agencies and CSOs'I vary,  the
trend towards increased collaboration has been across the board. „81

Globalization and accountability go together. As stated above, as a result of globalization the
control  over FDIs is in need of new governance systems since the old model based on the concept
of the sovereign states no longer holds. In this study accountability is related to the Multilateral
Financial Institutions and the private financial sector. Accountability and MFIs is a somewhat
different subject from accountability and the private financial sector. Not that accountability is
profoundly different or should be different - it is only that the MFIs have a different starting
point. MFIs operate with tax money of millions of people from all over the globe and within the
framework ofpublic international law (see also Part III Chapter 7).

Robert Keohane and Joseph Nye write about redefining accountability for global governance. As
I mention in Chapters 3 and 4 about the World Bank, Keohane and Nye stress that international
institutions, when asked about their own accountability, normally reply guardedly by just
referring to the role they have; that is to promote international cooperation and to provide global
public goods.82 There is nothing wrong with the role they take but their legitimacy or
accountability   is at stake. While referring to Robert   Dahl   u   who   said   "...international
organizations are not and are not likely to be democratic,"u Keohane and Nye concur by saying
"...chains of delegation [within the international organizations]  are  too long, there  is  too  much
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secrecy, and much international organizational activity does not take place even in the shadow of
elections.

Keohane and Nye remarkably further note a difference between "accountability" and "democratic
accountability": "If we focus on accountability per se, international organizations clearly have
more of it than the classic realist model of inter-state relations.  The head of state of a hegemonic
power is accountable to no one outside of his country, while the executive heads of international
organizations are accountable to states through a regularized process of election and re-election.
In reality, heads of international organizations may be accountable, through a hierarchical
process, to one or a few powerful states."85 Keohane and Nye then note that this is not per se
democratic, with a reference to a former Secretary General of the United Nations, Boutros
Boutros-Ghali, denied a second term due to opposition of the United States. Subsequently
Keohane  and Nye say: "Democratic accountability  is more elusive. In principle,... democratic
accountability could be enhanced by increasing legislative control over policy at the supranational
level, either by giving national legislators a direct oversight role with respect to international
institutions or by creating supranational legislators."86 The latter conclusion is germane in the
light of this study, which focuses on accountability mechanisms for the financial sector based on
the history of the Inspection Panel  of the World Bank  in the first place.  (See Part II Chapter 4  and
7)

The subject of global governance and accountability became finally a subject for world leaders.
On July 7,2001 the G-7 Finance Ministers and Central Bank Governors came together in Rome,
Italy. On the agenda was the issue "Strengthening the International Financial System and the
Multilateral Development Banks"". In their final declaration the following paragraphs were
adopted amongst others:

1. The international financial system is central to the functioning of the global
economy. It provides a framework that facilitates the exchange of goods, services
and capital, and that sustains sound economic growth. A central objective for us,
the Finance Ministers of G7 countries, is to foster the continuing development of
the conditions necessary for financial and economic stability, which in turn are
essential if the benefits of global economic integration are to be sustainable and
broadlyshared.
15. We reaffirm our commitment to promote the implementation and surveillance
of internationally agreed codes and standards, in particular  the   12 key standards
identified by the Financial Stability Forum (FSF). Their implementation is in the
economic interest of all countries, and ownership is an important element in this
process. We welcome the contributions of the many different actors, including
the IMF, the WB and the FSF, in making it possible for countries to implement
codes and standards and assessing their compliance. These efforts should be
continued and coordination among the relevant institutions (IFIs and standard-
setting bodies) strengthened to ensure that all inputs are effectively integrated.
32. The Multilateral Development Banks are an essential component of the
development architecture and have an important role to play in ensuring that the
benefits of increasing global prosperity are shared by all countries. In our report
for the Okinawa Summit (Fukuoka Report, July 2000), we underscored the
importance of strengthening the Multilateral Development Banks (MDBs) to best
adapt them to the new challenges. We are committed to moving ahead with this
agenda. We stressed that "accelerating poverty reduction in developing countries
must be the core role of the MDBs. An increased focus on poverty reduction
should underpin all aspects of the MDBs' work, including in programs of policy
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reform, investment projects and capacity building", We also underscored that
"economic growth is the primary determinant of country's ability to raise
incomes and reduce poverty and inequality".
38. Internal Governance - Enhancing internal governance, accountability and
transparency is crucial to enable the MDBs to strengthen their role in the fight
against poverty and retain institutional credibility. Over the last few years,
Significant progress towards greater transparency and openness has been made.
However, there is still scope for further improvement. To this end, we call upon
the MDBs t088:

• Establish or improve existing mechanisms, fully independent from staff
responsible for project preparation, to ensure compliance of project proposals
with policies and procedures prior to submission to the Board.

•    Strengthen or establish inspection mechanisms reporting directly to the Board.

Four years later, in 2005, hundreds of members of parliaments from all over the world signed a
petition for democratic oversight of the World Bank and the IMF, as was noted by Olivia
McDonald.8' The following examples of steps the parliamentarians demand clearly express the
necessity for a process making the institutions more transparent, democratic and accountable: 90

They ask the IFIs to:
•   "Stop imposing economic policy conditions; citizens and their representatives should

have the final say over economic policy choices;
• Respect national laws and constitutional provisions regarding grants and loans. If

provisions for parliamentary approval exist, and a parliament either partially or fully
rejects a loan, the IFIs should withdraw or renegotiate these proposals;

•   Agree to minimum standards that will ensure due diligence and impartiality of World
Bank and IMF staff when dealing with sovereign democracies, developing an
accompanying complaints procedure to address cases where the have not been upheld;

•  Help build the capacity of parliaments to play an effective role in negotiating or
monitoring IFI-financed projects. This should include... pertinent information to inform
their decision making;

They ask the governments of developing countries to:
•       Establish or extend provisions for parliamentary involvement and scrutiny  of all external

financing proposals, including grants. Such steps should ensure proposals comply with
national development and poverty reduction objectives, as well as borrowing and
repayment ceilings;

•  Create a stronger role for parliamentarians in PRSP formulation and monitoring, and
secure parliamentary approval of PRSPs.

Finally, they ask the member states to:
• Allow parliamentary scrutiny of government policy on the IFIs, and encourage regular

reporting to parliament on government's activities within these institutions.... Making
available the policy positions of and statements made by executive directors at board
meetings.

•   Open up the selection process for executive directors, accountable to both government
policy towards the institutions and the decisions of the institutions themselves, to scrutiny
by relevant national bodies, such as senatorial or parliamentary sub-committees, or
ombudsmen.„91
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Some Remarks

First, it has to be said that the parliamentarians had courage to stand up and organize themselves
as a global group of elected citizens that want to have better control over the international
institutions. On one hand once could highly praise them for it, while on the other one
could say it is their duty to control, and that is what they are elected for. Secondly, they ask for
regular reporting and availability of policy positions and statements of their Executive Directors
to parliaments.  Here the parliamentarians forget to mention they can take up part of this role by
organizing sub-committees in their parliaments and regular debate with officials and their
representatives involved in the work of the international institutions such as the World Bank. The
American Congress was very well able to organize hearings that finally led to the establishment
of the Inspection Panel and a policy requiring much more transparency within the institution,
which goes together with accountability (see Part II Chapter 4). Thirdly, it is not clear what the
group has in mind when asking for an 'accompanying complaints procedure', other than the
World Bank Inspection Panel. It could only be understood if they felt such a mechanism should
also be created for the IMF as well. (See for IMF Part II Chapter 5). During my time in the
Inspection Panel, this group of parliamentarians never met with its members. 92

Lastly, President Wolfowitz of the World Bank announced in July  2005  to the management of the
Bank that he appointed Robert Pozen, an authority on corporate governance, to study mechanisms
for ensuring transparency, accountability and ethics. According to my information, President
Wolfowitz found too many separate mechanisms in various offices and departments, within the
World Bank Group. That a demand for accountability today has given rise to many mechanisms
is without doubt, and that clearance and restructuring is necessary as well. Nevertheless, the
Inspection Panel was created on the demand of elected parliamentarians (the American Congress
and European Parliament to begin with). To my information the Bank President appointed 2005,
Mr. Paul Wolfowitz, has no intention to downgrade the Inspection Panel, and it will keep its
strong position within the Bank. Wolfowitz stated about the Panel: "Indispensable to the work
and the credibility of the World Bank...the Panel provides accountability and transparency. The
world's poorest citizens can take their concerns about Bank-funded projects to the Panel and
know that their voices will be heard...Bank staffhas the chance to address these concerns.„93

Accountability Private Financial Sector Initiatives

In the beginning of this Chapter I dealt with globalization and the financial market. I mentioned
the fast and colossal growth of FDIs, invested in emerging markets. I drew attention to the
diminishing power of nation states to control the global financial world or to hold corporations
accountable for their acts. I described what many experts say about the non-existence of
international mechanisms, structures or legislation to control the private financial sector. While
private capital goes abroad, has each nation state 'its own set of regulatory mechanisms within
which the private sector must operate. A parallel track of new legislation developed while,94

capital went abroad was not created.

1 referred to figures showing the private financial sector is actually taking over the leading role of
the World Bank. Up to date this notion did not yet get through to many citizens groups, national
parliaments or sometimes even governments.  1 could compare the flow of money from the MFIs
to emerging markets as the water from a kitchen tap, while the flow of the private sector is the
rising river overflowing its banks. The water from the tap, so we are told, is controlled and
divided among the different users (developing countries) that need water, while the river flows
'naturally' down to the regions where its waters are also needed (the liberalized markets). The
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aim of the paradigm is to express concern that the system for purifying the water (money) of the
tap  is  not necessarily used to treat the water of the river in order to make it potable  for all.

Fortunately, the private sector has itself become actively involved in seeking a way to address this
problem. Despite the somber visions expressed by many that the private financial sector can
operate without any control, the sector initiated (albeit under pressure from outside) "voluntary
rules, standards, decision-making procedures, and accountability mechanisms for corporations
and their suppliers that cover a wide range of issues. This industry self-regulation is now a
significant element of global governance.'45 There have been a range of different initiatives.  One
of the first was the Principles of Corporate Governance of the Organization for Economic Co-
operation (now OECD), which "...  was set up in  1947 with support from the United States and
Canada to co-ordinate the Marshall Plan for the reconstruction of Europe after World War II.
...since then, its mission has been to help governments achieve sustainable economic growth and
employment and rising standards of living in member countries while maintaining financial
stability, so contributing to the development of the world economy.'  About the principles the
OECD states on its website: "Policy makers in both developed and emerging economies face
challenges in ensuring good corporate governance. The OECD Principles of Corporate
Governance set out a framework for good practice which has been agreed by the governments of
all 30 countries that are members of the OECD. They have been designed to assist governments
and regulatory bodies in both OECD countries and elsewhere in drawing up and enforcing
effective rules, regulations and codes of corporate governance. In parallel, they provide guidance
for stock-exchanges, investors, companies and others that have a role in the process ofdeveloping
good corporate governance.'m Although the original OECD principles stem from the time of the
creation of OECD, the OECD guidelines for Multi National Enterprises were drawn up and
adopted   in   June   1976.   In   the   year  2000 the guidelines were revised to include a complaint
mechanism through which NGOs and even individuals, in addition to labour unions, can lodge a

complaint against a Multi National Enterprise for violation of the guidelines.

In  March  1989  the oil tanker Exxon Valdez lost  its oil after the  ship ran aground. The ship carried
1,264,155 barrels  of oil  and soon 1.300 miles of shoreline were oiled." Through watching  the
environmental tragedy, the responsibility of transnational corporations and their activities became
a main focus of many citizens around the world, who also directed their attention to the
management of companies themselves.  In the same year a remarkable initiative was the creation
of Ceres in the United States, "a national network of investment funds, environmental
organizations and interest groups working to advance environmental stewardship on the part of
business, Ceres is renowned for its unique ability to bring diverse groups together to find positive
solutions for complex environmental and social challenges. For example, in May 2005 at the
United Nations Ceres brought about together representatives of U.S. and international pension
funds representing $5 trillion in capital to address the profound investment risks and emerging
business opportunities driven by climate change.'49 Ceres, which today exists as a coalition of 85
members, also developed a set of principles, "a ten-point code of corporate environmental
conduct to be publicly endorsed by companies as an environmental mission statement or ethic.
Imbedded in that code of conduct was the mandate to report periodically on environmental
management structures and results.„100 Today Ceres works with 4 programs: Company programs,
industry programs, investor programs and sustainability reporting.   In   1997,   it was Ceres  that
launched the Global Reporting Initiative (GRI)"1 which today is an international standard for
reporting on economic, social and environmental performance that more than 700 companies
around the world adhere to. GRI is a rather effective initiative supported not only by the private
sector but also by governments.
Another related and initiative that should be mentioned in the context of this study is the Global
Compact'02, an initiative of UN Secretary-General Kofi Annan who launched it in July 2000.
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According  to  the UN website  the  " [...] Compact addresses environment, human rights  and
'workers rights" And is a "global multi-stakeholder, multi-issue network with more than 40
regional and national sub-networks." Other initiatives, to name a few that are rather influential,
are: ISO 14001'  for environmental compliance, the Accountability 1000 frameworkio' that
defines best practice in social and ethical auditing, Social Accountability 8000 that designed a
standard 'to make workplaces more humane and Clean Clothes Campaign: Model Code,105. 106.

which is a wide network of groups in several European countries aiming at the improvement of
working conditions in the garment and sportswear industries. Since the OECD principles, which
exist since the early years of the OECD, many other initiatives for the private sector have came
out, only a few of which are mentioned here. Some of the codes, standards or principles have
originally been initiated by governments and civil society. Others were created by the private
sector itself. Sometimes it was a combination.
The initiatives in the financial sector are particularly striking to many observers. Within a decade
environmentally sustainable financing has become no longer a matter of philanthropy. The most
remarkable developments for the private financial sector have been the creation of the UNEP
Finance Initiative (UNEP FI) and the Equator Principles.

According to Ken Maguire of UNEP FI the concept was "launched in 1991 when a small group of
commercial banks, including Deutsche Bank, HSBC Holdings, Natwest, Royal Bank of Canada,
and Westpac, joined forces with UNEP to catalyze the banking industry's awareness of the
environmental agenda. In May 1992, in the run-up to the Rio Summit that year, the UNEP
Statement by Banks on the Environment and Sustainable Development was announced in New
York, and the Banking Initiative was formed. This Initiative, which operated under the auspices
of the United Nations Environment Programme, engaged a broad range of financial institutions,
including commercial banks, investment banks, venture capitalists, asset managers, and multi-
lateral development banks and agencies - in a constructive dialogue about the nexus between
economic development, environmental protection, and sustainable development. The Initiative
promoted the integration of environmental considerations  into all aspects of the financial sector's
operations and services. A secondary objective of the initiative was to foster private sector
investment in environmentally sound technologies and services. „107

On the question  of what the role is  of UNEP FI towards the private financial institutions, Maguire
wrote: "We act as a catalyst and provide our signatories with practical research, capacity building,
action oriented publications, as well as hosting international conferences and events that bring
together professionals from around the globe. UNEP FI provides quality support for your
organization. 1n addition to our dedicated team, UNEP FI opens up a vast network of sustainable
development contacts, information and networking services that are dedicated to helping you and
your organizations make a difference."

I finally asked Maguire what the difference is between UNEP FI and the Equator Principles. He
answers extensively by stating: "It should be noted that the two initiatives are of a voluntary
nature. In summary,  the key objectives of the initiatives are as follows: 1.UNEP Finance Initiative
is a public private partnership based on a-voluntary approach and seeking to abide by broad,
aspirational statements of commitment by member financial institutions to environmental and
sustainability best practice. 2. The Equator Principles specifically addresses environmental, social
and human rights best practice approaches associated with project finance activities of banks on
projects above USD 50 million'of"

UNEP Finance Initiative membership is based on commitment to a series of negotiated
statements. The statements require a voluntary commitment from member companies and are
aspirational in nature. The statements seek to foster corporate support and commitment for best
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practice approaches in the policy and practice aspects of financial institutions as they relate to
internal and external environmental and sustainability opportunities and challenges. The three
UNEP FI statements that provide the basis  of the initiative  are:   1.  The 1992 Statement  of
Commitment to Environment and Sustainability by Financial Institutions.  2.  The 1995 Statement
of Commitment by the Insurance Sector and 3. The 2002 Statement of Commitment by UNEP FI
to the World Summit for Sustainable Development.

The Equator Principles relate specifically to project finance activities above USD50 million and
are based, in part, on the International Finance Corporation safeguard policies for their project
finance activities. The Equator Principles were initiated in late 2003 by a group of four banks
working on a voluntary basis to create a globally accepted industry standard for institutions
involved in project finance activity. The Equator Principles support has grown from the original
four banks to some 29 institutions representing more than 80% of the global project finance
market. There is no formal link between UNEP FI and the Equator Principles although the two
voluntary initiatives do have overlapping member banks.

How do these initiatives differ in terms of environmental and social standards for investments?
Do they require any Environmental Impact assessments?

'The UNEP FI statements are broad and apply across the various sub-sectors of the financial
services sector covering banking, insurance, reinsurance and asset management. The statements
do not prescribe specific operational activity but encourage member institutions to identify and
move towards the application of best practice as it relates to environmental and sustainability
issues. Where Environmental Impact Assessments (EIAs) are required as part of legal or
commonly accepted standards in a given jurisdiction then the UNEP FI statements, founded as
they  are to foster adoption  of best practice, would support EIAs where  and when appropriate  for
given activities by financial services companies. Project finance activities above USD50 million,
as per the Equator Principles criteria, would normally require comprehensive environmental and
social impact assessments as part of a best practice due diligence approach. EIA requirements
vary depending upon the jurisdiction where the project is being implemented.

„109

Last but not least are there the so called Equator Principles, an initiative now involving over 40
major private banks. For me they are the most innovative development in the financial sector for
years. Those principles might prove what many today are saying about the private sector taking
over the lead of governance in the world. I have expressed from the beginning of this study my
conviction that the Equator Principles are the most innovative and probably influential
development at present. My view was supported recently by the Washington Post that stated:
"Most people agree that globalization is here to stay; that it has both positive and less positive
effects; and that the world lacks good institutions to ameliorate the negative ones. The "Equator
Principles," created by the private-sector arm of the World Bank in 2003  and now embraced by
40 big private banks, are a rare creative effort to grapple with this deficit. The principles govern
the social and environmental impact of large-scale projects such as mines or roads or dams;
although their implementation remains uneven, the fact that perhaps $125 billion of the $170
billion in global project finance is supposed to respect the Equator code represents genuine
progress."1 10  It  is  good  to  find more people recognizing the enormous challenge that begun  in
2003 when the Principles were born. The history of the Equator Principles and the challenges
they present are described in Part II Chapter 6.
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Chapter 2 An Empiric Study: A Justification of Working Method and
Reflective Practice

In this Chapter working methods will be clarified and justified. It is about the limits and
advantages of the empirical study, the interviews that have been made, the development of a
questionnaire, the selection of a focus group and the processing of the results of the questionnaire.

Limits and Advantages

During the first years working at the dissertation I was a member of the Inspection Panel.  I was
bound to confidentiality regarding internal documents in the same way as for management of the
World Bank. This was not easy since I had to discern between confidential information available
to me as a member of the Panel from information that was at the time  in the public domain.  I have
tried to do this to the best of my knowledge. Nevertheless, events that took place such as oral
information given to me and impressions I got cannot always be divided clearly between public
and non-public (or undisclosed). Again, I have viewed this to the best of my ability. After the
mandate came to an end on October 1, 2004, 1 was still under contract to the World Bank as a
consultant until June 2005. This was for technical reasons in order to finalize some ongoing
investigations.

Another limit was the difficulty to bring order to the time frame. The work of the Inspection
Panel is unpredictable since cases can arrive at any time and therefore it was hard to set an
agenda. I protected the information I was gathering during interviews for the dissertation by
recording the meetings, if permitted.  This came  out to be very important,  not only because  of the
value of the information provided, but also in keeping track of the information so that I might
work with it some months later. The collection of material, interviewing people in different places
of the world, and working at the preparations for the questionnaire covered an extended period of
time. Only after the Panel mandate had come to an end, could full time work on the dissertation
start.

The fact that most studies about accountability mechanisms, compliance mechanisms and review
panels' and more specifically the Inspection Panel, have been done by lawyers, was also a
hindrance and challenge. So far, accountability mechanisms have been structured mostly within a
rather legalistic framework. It is my impression that accountability or compliance, are both words
used the most in a legal context. I come from another corner of the playing field, namely
sociology and community work. Lawyers and social workers not always use the same
terminology or find each other on the same wavelength while formulating a problem or its
solution. To me, law is the last resort to turn to when other solutions for problems cannot be
found. For the same reason it is evident both disciplines compliment each other. Still,
understanding the rationale behind the structure of accountability mechanisms was a very
legalistic activity and a matter ofacclimatizing me to the world ofjurists and lawyers.

Trying to find an impartial definition ofjurists and lawyers versus a definition of a sociologist can
be found on the Princeton Universityl website. For the word jurist it provides, "A legal scholar
versed in civil law or the law of nations." A little bit broader definition given for a jurist is "A
legal  scholar, one versed  in law, particularly the civil  law  or law of nations; a judge." For lawyer
one finds, "A professional person authorized to practice law, conducts lawsuits or gives legal



advice." The same website also provides a definition for sociologist: "A social scientist who
studies the institutions and development of human society," or, "someone expert in the study of
human society and its personal relationships."

Thus, sociologists do their work from different perspective. It could be  said that a lawyer or jurist
is  accustomed to express in legal terms  if a situation  is in conformity with the  law  and is part of a
process to enforce the law. A sociologist will study the law in its practice and does not penalize.
A sociologist examines if the law will immobilize people or will stimulate them by studying the
impact. Philosophically, these are two separate worlds.

Another advantage was the opportunity offered to me at the faculty of Agricultural and
Environmental Sciences at McGill University in Montreal. Here, I could work in silence at times,
in a healthy academic atmosphere, and rely on an immense stock of literature. While flying back
and forth to Washington when necessary, I got the right inspiration from which the first
questionnaire was developed. Montreal turned out to be a city in the world where much
knowledge on impact assessments is to be found. Canada was early to develop national legislation
and methods concerning impact assessments (environmental impact assessments and social
impact assessments) directly after the United States3. The abovementioned faculty of McGill
University signed a Memorandum of Understanding with UNEP for the creation of an
international knowledge-based centre of excellence in the field of impact assessment. Montreal
accommodates the secretariat of the Francophone international association for the evaluation of
impacts4 and the North American Commission on Environmental Cooperation. As will be clear
later on in this study, the impact assessments are a crucial subject on the agenda of most, if not
all, accountability mechanisms.

Last but not least, my experience as a member of the Work Bank Inspection Panel between
November 1999 and October 20045 formed the rich base for this empirical study. For years, the
Inspection Panel has been the pioneer of accountability mechanisms. When I arrived at the Panel,
a second revision of the Panel's mandate had just been endorsed, as will be described in Chapter
5 of this text  With the amended resolution the mandate of the Panel had somewhat expanded and
this had immediate effects on the workload of the Panel. All the written material and the
conclusions in this study have to be understood within the context of my experiences.

Final Thesis

During those years as a member of the Inspection Panel articles about the work of the Panel were
brought together. Much of this material was collected by the Panel's staff and young graduates
doing an internship with us. Besides this material,  I also found a few articles in the library of the
faculty of law of McGill University in Montreal. As noted before, most of the articles on the
Panels work, and on the principles of the mechanism were written by lawyers and the subject of
accountability seems to be very much the domain of their profession. Some other articles have
also been written by former members of the Inspection Panel and by experts from the NGOs. All
together, this comprises a small group around the world.

From a starting point of social science I wanted to examine the necessity of accountability
mechanisms at the present time for the international financial world and to explore what type of
format and what kind of mandate they should have. The fact that the mechanisms have existed for
over ten years, gives rise to the risk the mechanisms are becoming taken for granted. It could be
forgotten that an international group of activists and politicians (see Part II Chapter 5) had to



struggle with a closed institution that in the beginning certainly did not want to discuss its work
and results with the public. The danger of this assumption is  that the original idea and meaning of
the mechanism is lost.

By going back in history and conferring with top experts working in the field or studying it, I
have tried to obtain an answer to fundamental questions. "Do we still believe there is, at present
time, after globalization, a necessity for the existence of accountability mechanisms for the
Multilateral Financial Institutions and the private financial sector?" And if so, "What structure
and mandate should accountability mechanisms have for this period in time?" For the Multilateral
Financial Institutions it can be considered as a reconfirmation.

The main hypothesis of my work is that Multilateral Financial Institutions, private banks have to
be accountable for the effects of their actions. To fulfil their goals, my conviction is at present
they need to create a problem solving mechanism (ombudsman function) and an independent
accountability mechanism with a clear and transparent structure, procedures, and mandate.

The methodology I chose is empirical and can be described as a participating observational
research. An empirical study means research into a social reality. A good definition about
'empirical' one can find on the Intemet6: ..the adjective 'empirical' means 'based upon experience.'
In philosophy the term empiricism refers to the theory that all concepts are derived from
experience and that all statements, which express knowledge, must ultimately derive their
justification from experience. Those who hold that view are referred to as empiricists."

The role I play as researcher is that of describing the desirable system and the directions the
developments take, and what opinions there are within those who work within the sector itself. In
a sense, this is also an intrinsic work, since I myself have been part of the developments.

In the short history of the Inspection Panel I want to distinguish four main social processes that
are placed in the order below:

•      A period of criticism towards the institution [World Bank]
•    A demand for more control and accountability and structure
•       The establishment of the accountability mechanism and its structure
•    The expectation that the present accountability mechanisms provide an answer to

[the way to address] a lack of independent and democratic control mechanisms in
a globalized world

The first period of criticism towards the institutions I describe in Part I, referring to the
international NGO community and the anti-globalization movements, and in Part II in Chapters
about the World Bank, the other Multilateral Financial Institutions and the private financial
sector.

The second social process, an increasing demand for more control and accountability over
operations financed in the beginning only by the Multilateral Financial Institutions, and the third
process, concerning the establishment of the mechanisms, are described in Part II. The last phase
or process, the awareness that the present accountability mechanisms may provide answers, is
where we are at present This research is part of that process. In the letter attached to the
questionnaire I wrote to the participants: 'The outcome of the questionnaire could and should
create a common understanding on what structure accountability mechanisms for both
Multilateral Financial Institutions and the private sector should have. „7



Empirical and Narrative Methods

I have taken note of the work of David Boje, a pioneering theorist on organization studies and
management and story-telling8 or narrative methods. Boje developed a new approach called 'ante
narrative' in post-modern time. His explanation ofthe new terminology is: "I give 'ante narrative'
a double meaning: as being before and as a bet?. First, story is 'ante' to narrative; it is 'ante
narrative'. A 'narrative' is something that is narrated, i.e. 'story'. Story is an account of incidents
or events, but narrative comes after and adds 'plot' and 'coherence' to the story line. Story is
therefore 'ante' to story and narrative iS pOSt-StOly. Story is an 'ante' state of affairs existing
previously to narrative; it is an advance of narrative. Used as an adverb, 'ante' combined with
'narrative' means earlier than narrative. He further describes several dimensions of his 'ante"9

narrative,' of which the following I recognize as relevant to my own work and observations.
"Ante narrative gives attention to the speculative, the ambiguity of making sense, and guessing as
to what is happening to the flow of experience. It answers the question *what is going on here?'
Ante narrative is constituted out of the  flow of lived experience, while narrative method is more
meta; it is about the storytelling that came before,"1' and "ante narrativee is collectively memory
before it becomes refined into the story, the consensual narrative. It is before the plots have been
agreed to;  it is still  in a state of coming-to-be, still  in flux.„11

Boje then follows with eight ante narrative analyses options that can deal with "the prevalence of
fragmented and polyphonic storytelling in complex organizations. The order of alternative
narrative analyses is: deconstruction, grand narrative, microstoria, story network, intertextuality,
causality, plot, and theme. From those eight the first one, deconstruction, is most relevant to„12

the research I have done. His definition of deconstruction is as follows: "It is ante narrative in
action, in ongoing  acts of narrative self-deconstruction. The narrative is not fixed, but moves  and
flows with networks of embedded meaning. The analyst joins in the ante narrative by becoming
part of the ongoing textual deconstruction of interpenetrating processes and weaves of
reconstruction, unravelling and constructing stories. This is exactly what happened during my„13

research. First,  I was a member o f the Panel myself.  Then, 1 became a researcher who was asked
to also comment on the developments in the other institutions. So I was an actor myself in 'the
plot.'  Further  in  this  work I will elaborate  upon  when  I  took part in the events sometimes leading
to actions. Mentions of those events can be found mostly in the footnotes. I also use some text I
wrote, such as a commentary for the Inter-American Development Bank on their draft proposal
for a revised Compliance Review Mechanism. 14

I could have chosen between several quantitative research methods, such as a questionnaire with
quantitative analyses of the responses, a questionnaire with open questions, or in-depth interviews
of key experts in the field. I chose to do all. In the world of empiricism with its nature of using
experience in a relevant domain, the most simple and natural method is to speak with the key
people. And that is what I  did. I spoke with key people who had their role in the inception of the
mechanisms.  I  spoke to those who are or were members of the World Bank Inspection Panel15 or
other mechanisms and their staff, and those who are very familiar with the working of the
mechanisms, inside and outside the institutions.



Interview Technique

The nature of the questions during the interviews was of a form the key actors and experts of
accountability mechanisms would recognize. They expected questions from me showing my
commitment to the subject. So far as my role as interviewer was concerned it would have been
undesirable if I had given the impression of being entirely neutral and not involved. The
judgments I made and the questions developed in relation to other accountability mechanisms are
in the first place based on the experience and knowledge gathered during the five years as a
member of the Panel. Secondly, the research was partly done during the  time of my mandate  as a
member of the Panel November 1999- November 2004).

In the course of my investigations, many interviews were made with key actors from Multilateral
Financial Institutions, private sector enterprises and representatives of non-governmental
organizations. People were frank and willing to openly discuss about events that led to the
particular accountability mechanisms in the institution or enterprise they represented.

Information gathered during the interviews sometimes contained sensitive material. Many of
those interviews were recorded. In such a process all those willing to participate had the right to
be assured such information was only to be used for the correct analysis and interpretation of the
study. The aim was to identify principles of a general nature, relevant for the formation of any
accountability mechanism. In that sense, casuistry is only a means.  Some of the interviews are to
be found in Part IV of this study.

The following interviews were made between the summer of2003 and spring of2005.

•     US congressman Barney Frank, Capitol Hill Washington DC. April 9,2005.
•     World Bank: President Jim Wolfensohn, April 7,2005, Washington D.C.
• African Development Bank (ADB): Staffof the Legal Department and the
•  Department of Environment and Risk Management. February 22-23, 2005. (Tunis-

Tunisia).
•  World Bank: Former Dutch Executive Director: Paul Arlman, The Hague, January 7,

2005.

•  European Bank on Reconstruction and Development (EBRD): Enery Quinones, Chief
Compliance Officer, and staff; Chris Holyoak, Head of Operations; Counsel Norbert
Seiler Deputy General; Laura Campbell, Legal department and Alistair Clark, Director
Environment Department. London, September 2004.

•  ABN-Amro Bank: Herman Mulder, Director General Corporate Center/Group Risk
Management and Andre Abadie, Head Sustainable Business Advisory Amsterdam, July
2004.

• World Bank/International Finance Corporation (IFC): Suellen Lazarus, Washington D.C.
June 2004.

• European Investment Bank (EIB): Peter Sedgwick, Vice President; Rene Jacob, Deputy
Secretary General and Member of the EIF Board; Luigi la Marca, Managerial Advisor of
Legal Department on EC policies and EC & Financial matters, Evelyne Pourteau ,
Directeur Associe (e kancais!) Affaires Generales et Secretariat General and Patricia
Tibbels, Conseiller de Direction et Departement Information et Communication.
Luxembourg May 2004.

• Rabobank Group: Frans Kragten, Director Multilateral Development Banks and
Government Relations and Inge Skjelford, Washington office Rabobank, Utrecht
Netherlands/Washington D.C. April 2004.



• Credit Suisse: Bernd Schanzenbaecher, Global Head Sustainability Affairs, Zurich,
February/March 2004.

•    Royal Bank of Canada (RBC): Sandra Odendahl, Senior Manager and CIBC: William
Christmas, Senior Manager Environmental Credit Risk & Insurance Services. Toronto,
January 2004.

• C&A-SOCAM Audit Services: Frank Hoendervangers. Brussels, autumn 2003.
•    Shell: Hans van der Loo, Tim van Kooten, and later Bert Fokkema, successor of van

Kooten, The Hague in 2003/2004/2005.
• Asian Development Bank: Eisuke Suzuki, Director General Operations Evaluation

Department, Special Advisor to the President; Mr. Suresh Nanwani Senior Counsel of the
ADB and Bindu Lohani, the Secretary of the Bank. Washington D.C. spring 2003, spring
2004.

•    Bank Information Centre: Prof. David Hunter, and Lori Udall, Consultant (both involved
in actions to create the Inspection Panel) Washington D.C. between summer 2003 and
summer 2004.

Questionnaire

The development of the questionnaire and the list of names of the respondents took place over
several years. The people  I  worked with during that period helped  form my frame of reference.
During periods at the University ofTilburg in the Netherlands, at the World Bank in Washington
and at McGill University in Montreal I was able to finalize the list and as well, contact a grouj) of
senior experts in the different private banks that adopted the so-called Equator Principlest and
independent experts following the newly developed compliance mechanisms. Most of those
involved, with the exception of some specialists in Japan 17, Africa and The Philippinest:, work in
Europe and North America.

The questions for the questionnaire were formulated as statements that could be answered by the
participant's choosing from a numerically ordered response'9. Furthermore, the participants had
the opportunity to write down their own thoughts and opinions on each question. Many of the
questions or statements were accompanied by background information to clarify their context. I
am aware that providing such information could be considered as introducing personal viewpoints
into the questionnaire, while one might expect neutral questions. Nevertheless, in social science
or social reality an entirely unbiased neutral viewpoint cannot necessarily be projected. Those
who answer this questionnaire and those who know my background, understand I come from a
position in which I, as a matter of fact, never can be neutral. So instead of pretending I am
neutral,  1 better convey  I am not. It speaks for itself that answers given to me,  as rich  as they are,  I
fully respect by noting the factual outcomes and by using comments in Part III that I agree and
disagree with. I made it clear in the covering letter to those who received the questionnaire that
information derived from the answers will be kept confidential and never be attributable to the
individual respondents.

The nature of the questionnaire was strongly influenced by the many interviews I was conducting
at the time. Because the interviews were made before finalizing the questionnaire they were an
important source for the development of pertinent questions. The questions finally used and
organized in to an ordered series, were also closely related to my own day-to-day questions about
the functioning ofthe accountability mechanism.



For analysis and interpretation the results of the questionnaire were grouped into items (topic
areas) which were titled as follows:

• Accountability mechanisms: a response to fast growth of cross-border financial
transactions.

•    An accountability mechanism and a problem solving function.
•    Mandate ofan accountability mechanism.
• Human rights included in the policies and mandate.
•       Position of members of mechanisms.
• Policies, procedures and principles.
•       Use of country systems.
•     Procedures to be followed by requesters filing a claim.
• Relation between the Accountability Mechanism and the Executive Directors.
• Relation between the Accountability Mechanism and Management.
•     Staffof the accountability mechanisms.
• Future developments, state of affairs and future options.
• Administrative Procedures of the Mechanisms.
•     Staffof the Accountability Mechanism.
• Future Developments, state ofaffairs and future options.

The first item is about determining the necessity of the existence of accountability mechanisms
for both the Multilateral Financial Institutions and the private sector. The thread of the text with
questions divided among the other items concerned the degree to which accountability
mechanisms meet the needs of more democracy and accountability of international financial
institutions (multilateral and private) in the globalized world of today. Through these items the
questionnaire also further sought to examine the levels of agreement among knowledgeable
experts on whether the accountability mechanisms should be independent, easily accessible for
ordinary people and have a strong and meaningful mandate. It was intended that the outcome of
the questionnaire should and could lead to improvements in the accountability mechanisms for
MFIs and private financial institutions.

As a research scientist one uses the convention of having to present data, observations and results
separately from discussion and commentary. This I tried to effectuate. Nevertheless, it was not
always possible to wait with the comments on specific topics since it would disrupt the order or
flow of the text.

Two experts gave their comments for the final draft of the questionnaire. The first was Richard
Bissell who had been a member of the World Bank Panel after its conception and who is a
member of the Asian Development Bank accountability mechanism at present. Further comments
I received from Johan Frijns who works for the Non-Governmental Organization 'Bank Track' in
the Netherlands.

Focus Groups

All the participants whom I approached belong to the small world of specialist's familiar with
accountability mechanisms, being members of the Panel, staff of the MFIs and TNCs,
representatives of civil society organizations, or recognized experts who worked outside these
entities (e.g. consultants, academics). They all are part of the same focus group and received the
same questionnaire. While not entirely representative for all experts in the world working with



accountability mechanisms, they represent a diverse and substantive group. Most of them hold
senior positions in the institutions where they work for and know each other or know about each
other's existence. In a way, one can see this work as the first study done in this manner on a new
sector; the sector of accountability mechanisms, with a focus on financial institutions. The final
outcome of the study gives voice to the sector.

At the same time, those in the focus groups can be regarded as naturally different stakeholders
recognized as such by the stakeholders themselves and by the world community. Good reasons to
consider them different are because of their various responsibilities and constituencies. An
important outcome of the questionnaire could be the general trends or general differences that be
discerned from the answers of the four different subgroups. It is important to stress here that all
the experts filling in the Questionnaire were asked to do this on a personal basis and not in the
name of the institution or organization for which they work20. The description of the different
subgroups is as follows:

Group I

Group I is formed by experts working for the Multilateral Financial Institutions such as a former
executive director, former and current members of Panels, members of the staff of Panels, and a
group of specialists from the legal departments of the institutions and those responsible for the
implementation of the different policies such as environmental impact assessment. In sum, they
all work or worked for an MFI and are entirely familiar with the Accountability Mechanisms.
What distinguishes them from the other subgroups is that they are or have been employees of the
institutions themselves. Although many of them, if not all, will carry with them a strong
commitment for social causes, they in the first place will tend to protect or defend the corporate
body. Some of them would indirectly represent governments in that they all work with or through
governments.

Group II

Group  II is formed by a group of experts working for different transnational corporations, most of
them for private banks (banks that signed the Equator Principles). Just as in Group I, they will
tend to protect and defend the corporate organization and they will be supportive of a social
mission if it exists. Their work is influenced by laws made by governments or international
governing bodies but as such, they do not work directly with or for governments, and this
differentiates them from Group I.

Group III

Group   III   is the group   of the so-called 'users   of the mechanisms.' Those in Group   III   who
answered the Questionnaire are experts working for one of the Non-Governmental Organizations
addressing an international agenda. Those experts represent the UN concept of individual rights
and often they promote community rights for marginalized groups. To a certain extent, one can
say that their mission is dependent on that the work done by the MFIs and TNCs.

Group IV

Group IV is formed by a group of experts from different parts of the world who represent the
independent view on the structure and scope of the mechanisms and the institutions. This pool of
experts is mainly formed of independent consultants or academics who have a background in the
field and sometimes engaged as advisors to the accountability mechanisms. They represent an



independent view on ethics, integrity, or the tenor of the policies of the institutions. Their views
are presumably impartial and they are not representative of an entity with its own interests. They
form by themselves a community independent from the three others.

Mailing the Questionnaire

All the participants have an email address. Most of them received the questionnaire in November
or December (2004). A small group received it in January (2005). Some questionnaires were
returned quickly. Most were returned between January and beginning of April. Reminders were
sent.  Many of the respondents told me that it took them a minimum of one hour.  So I did ask a lot
of time and energy of experts, who normally have heavy responsibilities in their daily work.
Almost all as well received the questionnaire by personal mail. The response was high, nearly
70%  (precisely  69.5%).  From  the 108 questionnaires  sent,  75 were returned. In addition  to  the
statistics that could be derived from the answers to the questionnaire (see Part III Chapter 8), the
participants provided me with their personal opinions on the different items, which all together
formed 150 pages  of  very rich material. These two complementary components, the numeric
answers to questions and the personal comments on the questions formed the heart of this study. I
am grateful to all who filled out the questionnaire.

1 When speaking throughout this work about Accountability Mechanisms, it also could refer to Compliance
Mechanisms or Review Panels, since the Institutions use different titles.
2 http://www.cogsci.princeton.edu/cgi-bin/webwn
3 Check with Michel Bouchard and or Mark Curtis the history of the first
4 Secretariat francophone de l'Association internationale pour l'evaluation d'impacts (AIEI-IAIA)
  The Members of the World Bank Inspection Panel are appointed for a non-renewable term of five years.
6 http://www.cultsock.ndirect.co.uk/MUHomekshtml/media/efterms.html
7 Letter from myself from Tilburg University to an International Group of Experts October/November
2004.

8 Boje, David M.Narrative Methods for Organizational &Communication Research. London: SAGE
Publications Ltd, 2001.
9 Idem, p. 1
ioldee' P. 3.

11 Idem, p. 4.
12 Idem, P. 6.
13 Idern, p. 10.
14 Part II Chapter 5.
15 The present members of the World Bank Inspection Panel did not fill in the questionnaire. My
interpretation of their choice not to do so is that they want to stay neutral and since they are members of the
senior model, they are the most 'vulnerable' in reacting. I respect their choice.
16 See Part III Chapter 7.
17 JBIC: Japan Bank for International Cooperation is one of the Banks that setup an Accountability
Mechanism (see Chapter 6).
18 The Asian Development Bank did start its first Panel mechanism in 2001 and revised and adopted a new
structure and mandate after its first experience in 2003 (see Chapter 5)
19 From totally agree +3 to totally disagree -3.
20 I noticed in a few answers some did it coming from the organization. This might have been confusing.
Nevertheless, all the (protected) answers are considered to be personal views Even if some of the
questionnaires returned were filled in by 2 or 3 people together. The figures given in the numeric order still
counted for one.



Part II State of Affairs and Matters of Accountability
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Introduction

In Part II, the historiography of the different accountability mechanisms within the Multilateral
Financial Institutions and the private financial sector will be described as a mainly factual
description of the growing phenomena. It is obvious that a thorough knowledge of the World
Bank and its Inspection Panel was far more available to me compared to the other Multilateral
Financial Institutions (MFIs) since I was a member of the Inspection Panel of the World Bank
between October 1999 and October 2004. Furthermore, an important reason to address the history
of the World Bank, in itself not a subject of this study, is that from its history one can better
understand the circumstances that led to the decision to establish an accountability mechanism.
For the same reason, the references and examples concerning the World Bank and its Inspection
Panel include by far the most description, opinions, facts, and figures. Thus Chapter 3 is about the
history of the World Bank and its decision powers and Chapter 4 about the inception of the Panel
and its evolving mandate.

Since the mandate of the Inspection Panel, as will be described in Chapter 4, is limited within the
World Bank Group, to the International Bank for Reconstruction and Development (IBRD) and
the International Development Association (IDA), the focus in Chapter 4 will not be on all five
institutions of the World Bank Group. An exception is made for the International Finance
Corporation (IFC) for the simple reason that although IFC is not (yeti) included in the Panel's
mandate, the Panel did investigate IFC projects because a Bank/IDA guarantee2 in some projects
was involved. Thus, this work will not deal with the work of the Multilateral Investment
Guarantee Agency (MIGA)3 and the International Centre for Settlement of Investment Disputes
(ICSID)4.

Chapter 5 is about the other MFIs and their accountability mechanisms. The extension of the
information, facts, and references concerning the different mechanisms depend on the available
information in the public domain, the state of affairs at the time the research was done and the
information given to me. All written data about the other accountability mechanisms has to be
understood in the context of my knowledge and inside in the working of the Inspection Panel. The
following MFIs will pass in review: The IFC ombudsman in the World Bank headquarters and the
IMF Independent Evaluation Office in the IMF headquarters both in Washington DC, the Islamic
Development Bank based in Jeddah, the Inter-American Development Bank (IADB) based in
Washington DC, the Asian Development Bank (ADB) based in Manila, the African Development
Bank (AFDB) at present based in Tunis5, the European Bank for Reconstruction and
Development (EBRD) based in London, the Japan Bank for International Cooperation (JBIC)
based in Tokyo, and I will briefly deal with the European Investment Bank (EIB) based in
Luxembourg.

Finally, Chapter 7 is about the private financial sector and with a particular focus on the group of
private banks that adopted on July 4, 2003 the so-called Equator Principles6. By doing so, they
agreed they "will not provide loans directly where the borrower will not or is unable to comply
with our environmental and social policies and processes.„7 The later environmental and social
policies are the policies of IFC; in the World Bank Group. So far, those policies are to a certain
extent similar to the policies  used  in  IBRD and IDA. As explained earlier,  the core  of this study is
not about the safeguard policies and procedures of the financial institutions. The study focuses on
the subject of implementation and the necessity and structure of"accountability mechanisms".
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Chapter 3 The World Bank and the History of Accountability

In  1944, the United Nations Monetary and Financial Conference draws  up the International  Bank
for Reconstruction and Development (IBRD), later called and better known as the World Bank, at
Bretton Woods'. At the same time, the International Monetary Fund (IMF) is created. The final
declaration is a result of three weeks of consultations. Forty-four countries are represented and
twenty-eight governments  sign the Articles of Agreement in Washington  in 1945 after which  the
first operations start  in  June  1946. Its first  aim  is  to help Europe recover  from  the  war.  The  main
background of the design of the institution is the need for rebuilding the European economy with
its market after World War II" Since then,  it has often been suggested that the noble aim of the
Bank to rebuild Europe was also based on self-interest, as to create a market for the American
industry that also suffered from a world recession before and during the war.

The start of both the World Bank and the IMF engendered controversy and debate. Most
governments waited for the United States to act. President Roosevelt sent to congress the Articles
of Agreement of both the IBRD/World Bank and the IMF. According to Edward Mason and
Robert Asher", most of the discussion in the U.S. Congress was focused on the IMF and little on
the Bank. Mason and Asher refer to what Allan Sproul, president of the New York Federal
Reserve Bank, said in the U.S. Congress after a few words about the Bank: "The rest of what I
have to say is centered on the fund because the Bank seems to have become almost
noncontroversial." Another speaker in a U.S. Senate hearing who Mason and Asher refer to is
Edward Brown, who was a member of the U.S. delegation at Bretton Woods.
Overenthusiastically he said: "Now, take the United States contribution of $3 billion and take
Canada's and Cuba's and the United Kingdom, the Scandinavian countries, Holland and Belgium,
it is inconceivable to me that you would get a situation where even if the whole $10 billion were
guaranteed that the guarantee of the Bank would not be good."

Still, some resistance was noted by Mason and Asher. They refer to members of the New York
banking community that " [...] were soon to demonstrate a different view, they withheld their fire
from the Bank for the time being and concentrated it on the Fund. The late Ansel Luxford
subsequently described this as a tactual manoeuvre. They did not want to appear negative to
both."  What is clear from the history  of both institutions  is the founding father role of the  U.S.
Congress and U.S. Senate and their attempts to control it since then.

Since its inception, the Bank has undergone many transformations. The institution can be
described as a chameleon: new problems and demands of the world were taken up by the World
Bank in one way or another, depending on the era, depending on which President is in charge and
depending  on the "trends of the day". The institution has outlived itself by taking up other world
problems after its first aim was fulfilled. This in itself was and still is not necessarily a bad
outcome. The experience of the institution on the one hand was valuable for the increasing
demands in other parts of the world; on the other hand, the institution grew uncontrollably and
took up a multitude oftasks.

Jonathan Pincus and Jeffrey Winterse stated:

"From its humble beginnings as a funding agency for post-war reconstruction, the Bank
transformed itself in stages into a development bank, an aid agency, an antipoverty
crusader, and a leading proponent of state retrenchment under the rubric of structural
adjustment. More recently, the Bank has taken on issues as diverse as post-conflict
reconstruction, biodiversity, crime, governance, and public participation in development
planning. Each new operational initiative has led the Bank to take on new functions: add
new agencies, offices, and programs, collaborate with a wider range of institutions, and
address new constituencies.
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Yet, like most large bureaucracies, the Bank has found it easier to expand than to
retrench: archaeological remnants of previous Bank reforms are readily apparent within
the Bank's labyrinthine organizational structure and its portfolio of lending operations.
[...]  Confronted with increasing demands from member countries, pressure groups, and
business interests, the Bank has attempted to accommodate these demands through ever
more inclusive and wide-ranging consultation mechanisms. This in turn, has led to longer
lists of operational targets and development objectives, more demands, and yet more
consultation. Overwhelmingly, the Bank has responded to political challenges by
growing and taking more.

"

In  spite  of all the changes mentioned above, the Articles of Agreement, determined  in 1945 after
amending, still remain in its basic form the IBRD, the main -partner" and "founder" ofthe World
Bank Group. When conflicts arise over the role of the World Bank, the Articles of Agreement
remain the fallback position. Those who are familiar with the World Bank know that the Articles
of Agreement do not any longer fully correspond with its present operations.

Pincus and Winters say about this: "The World Bank as we know bears little resemblance to the
institution envisaged  at the Bretton Woods conference  in 1944. Moreover,  if the  Bank  did  not
exist, it is unlikely that a similar conference held today would design anything remotely similar to
the present-day World Bank Group. Six decades of incremental change spawned an institution of
immense size and complexity, driven by grandiose ambitions and operating beyond its core areas
of competence." 11

Nevertheless, to understand the institution of today one still has to study the
Articles ofAgreement.

Articles  of Agreement

In Article I the purposes of the World Bank are proclaimedi4. This first article is a clear message
that the World Bank is a bank, and will operate in the first place as a financial institution.
According to the Articles of Agreement, the Bank started with a capital amount of
$10,000,000,00015 ($ 10 billion). Jean Hardy16 states that almost fifty years later in 1993, the total
callable cal,itall,  of the World  Bank was about $166 billion  for 4,000 projects  in  a   100  some
countries. In 2004 the World Bank provided $ 20.1 billion for 245 projects.'S The callable capital
today is according to the 2004 annual report of the World Bank a total of $ 178,236 million. 1 9

Hardy  says:  "  [...] the Bank's resources are  huge.  The IBRD makes loans  only to creditworthy
borrowers and has suffered no losses on the loans it has made. Throughout that whole time it has
made a profit. A substantial part of that income goes to strengthen its reserves and to fund the
International Development Association (IDA see below)."
In the remainder of Article I, the Purposes, little refers to a social agenda of the institution.  1  find
it significant that only the words: "peacetime needs", "the standard of living and conditions of
labor", and "a smooth transition from wartime to a peacetime economy," give with some effort
the impression of a social agenda within a powerful economic agenda. Economists might argue
that a healthy economy or economic growth will create automatically a higher standard of living
with all its positive social consequences. This might often be the case, but to my perception only
when growth is embedded in social policies. The fact that IDAm is partly guaranteed through the
profits made from IBRD loans could be considered a high principle, however, it also is a rather
tall order with the middle income countries being important financers of the poorest countries of
the world. Given the huge capital available in the Western hemisphere, the latter is embarrassing.

Article II: Membership in and Capital of the Bank is all about the organization and ownership of
this capital: the pricing of shares, the division and calls of subscribed capital, the matters of
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payment etc. This dissertation does not examine the technical financial details of the World Bank.
One remark to be made is the visible dominance of the dollar in the system, disregarding its value
on the world currency market.  This I can simply explain within the background of the history of
the institution; an initiative born on American soil.

Article III: General Provisions Relating to Loans and Guarantees, Section   1,  Use of Resources,
sub  section 1.b reads:  "For the purpose of facilitating the restoration and reconstruction  of the
economy of members whose metropolitan territories have suffered great devastation from enemy
occupation or hostilities, the Bank, in determining the conditions and terms of loans made to such
members, shall pay special regard to lightening the financial burden and expediting the
completion of such restoration and reconstruction." Besides emphasizing the reconstruction of the
economy again, it still refers to reconstruction after wartime.

World Bank Immunity

Article VII21: Status, Immunities and Privileges, has another remarkable section that needs to be
mentioned in the context of this work. Article VII, sections 2,3, and section 8 make the World
Bank, amongst others, almost "untouchable':

Section 2: Status of the Bank:
The Bank shall possess full juridical personality, and, in particular, the capacity:
(i)     to contract;
(ii)      to acquire and dispose of immovable and movable property;
(iii) to institute legal proceedings.

Section 3: Position of the Bank with Regard to Judicial Process:

Actions may be brought against the Bank only in a court of competent jurisdiction in
the territories of a member in which the Bank has an office, has appointed an agent for
the purpose of accepting service or notice of process, or has issued or guaranteed
securities. No actions shall, however, be brought by members or persons acting for or
deriving claims from members. The property and assets of the Bank shall, wherever
located and by whomsoever held, be immune from all forms of seizure, attachment or
execution before the delivery of final judgment against the Bank.
Section 8: Immunities and Privileges of Officers and Employees:
All governors, executive directors, alternates, officers and employees of the Bank
(i)        shall be immune from legal process with respect to acts performed by

them in their official capacity except when the bank waives this
immunity; [...]"

Thus, when the institution was created, it gained immunity. It is this immunity that down the road
caused many problems and protests from civil society. As I comment on this in Part I, Chapter 1
on Globalization, one can find this apparent lack of formal accountability nowadays a somewhat
superseded situation. The World Bank's activities are financed with tax money, whether it is from
the United States or other donor countries, and much of it is European and Japanese tax money.  In

post modern democratic states people, or their representatives, like to know what happened with
the taxes they have paid.
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Political Activity Prohibited

Article IV22, in Operations, Section 10: "Political Activity Prohibited" is by far the most difficult
and contradictory considering the daily operations of the Bank. This very small, easily overlooked
sub-section, to my understanding turned out to be a hindrance for the operations o f the institution
and its staff. The main message is that the borrowing countries as membersl] of the Bank do not
allow any interference in the political affairs of their nations24.
The prohibition to interfere in national politics seems in practice to be an impossible undertaking.
A clear split where the role and responsibility of Management ends and responsibility for the
borrowing country begins can not always be made. Edward Mason and Robert Ashets note the
following: "In theory the IBRD, up to the point of appraisal, acts only as an advisor to the
borrower;  it then puts on  the hat of a lender and disposes  of the application. Early in the history of
Bank project lending this "arm's length" relationship in fact existed. It was asserted that if the
Bank had helped in the preparation of a project, it could not then objectively appraise its own
work. But this long ago gave way to a more incestuous relationship." Mason and Asher put the
finger on a sore spot. As a member of the Inspection Panel I regularly listened during
investigations to members of staff, explaining there would have been no project if they had not
pulled and pushed from the beginning to the end, and complaining about the many difficulties
they had to overcome.
Mason and Asher refer to Warren Baum 6 and quote him from some internal Bank documents.
The following two references of Baum are relevant to understand both the procedures and the
difficult relationships that borrowers' management is confronted with. Concerning the procedures
to be followed Baum writes:

"There are essentially three tests involved in the identification of a project. The first is
whether the sector of the economy into which the project falls, and the project itself, are
of high priority for development and are so recognized in the government's
development plans. The second is whether, on prima facie grounds, the project seems
to be feasible; that is, whether a technical solution to the problem to which the project
is addressed can be found at a cost commensurate with the benefits to be expected. And
the third test is whether the government is willing to support the project by financial
and other means."

The second statement of Baum concerns the deep involvement o f Management in the formulation
and implementation at all stages of the project. Baum:

"Experience has demonstrated that we do not get enough good projects to appraise
unless we are involved intimately in their identification and preparation. The result is
that, instead of having an invisible dividing line, with identification and preparation of
projects on a side and appraisal and supervision on the other, there is a continuing cycle
in which  the  Bank is closely engaged at all stages.  One of the benefits of this change  of
attitude is that through better preparation, fewer projects are rejected at the appraisal
stage, although the final version of the project may be quite different from its original
conception.

"

By using this statement, Mason and Asher already early  in the history of the Bank recognized the
fiction27 of non-interference.  The Bank officially declares  it will not interfere in national politics,
however, in practice it does, as was evident in 196628 Others argue that there have been earlier
examples of political interventions. Faini and Grilli, who examine the  role of the World Bank and
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the International Monetary Fund in the international economic architecture29, also comment on
the political interventions of the institutions. They speak about the following examples:

"Despite claims of "functionalism" and "content-based" decision making, which are
standard regarding international financial organizations, a good part of their decisions
are inevitably political, in the sense that they respond to the national interest of one or a
group of shareholders, who can mass enough support from the others to carry them
through or to block them. There are "historically" famous such cases, like the decision
of the World Bank not to finance the Aswan Dam in Egypt in  1955 or the decision of
the  IMF to extend a huge  loan to Mexico  in 1995 (supported by a credit facility  of the
United States and a Bank or International Settlement loan on account of the Group of
10), that are normally categorized as political decisions. The former took place under
pressure from the United States and the United Kingdom wishing to "punish" in some
way President Nasser for his dealings with the Soviet Union. The second was taken,
largely on behalf of the United States  (and the nine other members  of the G-10),  set on
helping a critically important country in the Western Hemisphere.

„30

Management is fully aware of its involvement in politics as they made clear in a Newsletter of the
World Bank Group Staff Association.  Not  that long after the attacks on September  11,  2001,
Management comments:

"Even before the September attacks, the Bank was about to be the destination of an
estimated 100,000 protesters pushing politically  in one direction, while  U.S.  Treasury
Secretary Paul O'Neill and some conservative forces close to President George W.
Bush appeared to be mounting something of a push in the other direction. The need to
balance pressures is endemic to a global development assistance organization, but
perhaps staff needs to be especially conscious of pressures on Mr. Wolfensohn and
Senior Management right now. Most of the time, staff is highly focused, works hard,
and tends to put its head down and dig into the immediate tasks. However, occasionally
it helps to pause and look around at the larger and more difficult context in which the
institution and its senior management operate.

„31

The statement clearly spells out Management's awareness of its position within the institution and
of the institution within the global context. The statement also corresponds with my personal
experiences inside the Bank. Often during investigations of the Inspection Panel, Management
did articulate their views on the political situation in countries under investigation of the
Inspection Panel or the control from donor countries over them.

According to the Staff Association, there already had been political pressure before the institution
opened. There was wrangling over the location of the Bank. Some argued it should be located
outside the United States - an idea which never had a chance. The United States would never
agree. John Keynes,2, one of the founding fathers of the institution, said it was necessary to keep
the Bank "clear of the politics of congress and the nationalistic whispering gallery of the
Embassies and Legations.'JJ Further, according to the Staff Association:

"The U.S. view prevailed on a DC location and also on a critical decision about the
executive directors: would they be periodic visitors to the Bank, or permanent
residents? Since the voting power of the U.S. ED (Executive Director) was the greatest,
the White House sought maximum influence and control, wanting the EDs right on
campus. This and other details so infuriated Keynes (a towering figure in modem
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economics) that he washed his hands of the new institution and went home to
Britain.'34

Keynes definitely had a sharp eye. What he was afraid for is exactly what happened. The World
Bank became a political institution right away.
The Staff Association went on by saying: "ln dealing with the U.S. government, the new Bank
had to confront not only the President but also the houses of congress, who might not agree with
the administration, or even with each other. The Bank's biggest need has been for a supportive
U.S. President." The Staff Association underlines with a statement of Alex Shakow" the
influence and power of the U.S. President: "Ifyou put aid programs, including those for the Bank,
to a vote in congress without strong presidential support, they would fail, because it requires a
kind ofglobal view to see the Bank's value.„36
Still there is pressure of the U.S. Congress on the World Bank. The Americans created, as the
Staff Association refers  to  it, a special liaison of the  Bank to Capitol  Hill17 in order to defend and
control the American interests. The article further describes many examples of political pressure
from the U.S. Congress.38 As will be noted later in this Part II, it was pressure from the U.S.
Congress, fine-tuning with the demand of a group of Executive Directors that forced Bank
Management to install the Inspection Panel.
However, not only the U.S. put political pressure on the Bank. Other donors could hold
"Management's feet to fire when it suited their national interests to do so, states the Staff„39

Association. A remarkable example on the role of France is also mentioned: France actually got a
World Bank staff member pulled out of the Africa Region for suggesting that it hurt Francophone
African countries to keep their francs overvalued along with the French franc. The "power game"
of the French is not new. My ten years as a member ofthe European Parliament in Strasbourg and
Brussels was enough time to develop a picture of French operations in the territories they regard
as under their influence.40

Finally, one should conclude that the Articles ofAgreement prohibiting political activity is just all
sham or fiction. In most countries there seem to be no real hindrance for Management to interfere
in national procedures and decisions for normal operations of the World Bank. The difficulties are
to be found in countries with a low or bad performance in the fields of environment, good
governance and corruption, social policies, transparency, democracy, and human rights.
The  World Bank  is the global arena of international politics.  I permit myself to  say that the World
Bank together with the IMF probably is at least as political as any other international institution.
The history of the World Trade Organization is too short to judge if the same is the case for that
institution.

Human Rights and the World Bank

In the same sub-section of Article IV, prohibiting political activity, one can also find the
following text: "Only economic considerations shall be relevant to their [the Bank's] decisions,
and these considerations shall be weighed impartially in order to achieve the purposes stated in
Article I." The Inspection Panel on the issue of human rights notes in its ten years reports the
following internal reactions  on this delicate topic:  "As two legal opinions  (in  1990  and  1995) by
the Bank's General Councel and senior vice-president state with respect to human rights, the
prohibition of political activities in the Bank's work translates into a prohibition to interfere  in the
manner in which a country deals with political human rights, as long as this has no demonstrable
effect on the country's economy. i, 41

So, in countries where human rights are violated Management argues they can not act or enter
into discussions to prevent the violations. This is often felt to be a hypocritical and duplicitous
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role. At the one hand, there is interference in national economic policies and procedures, directing
countries considerably, while at the other hand, there is the official point of view of no
interference.  Thus, by the time there is  a real  need to act in the  field of human rights violations,
the Bank is usually silent. This position has come under pressure lately, inside and outside the
Bank. A strong argument against the official neutrality  of the  Bank when human rights are under
pressure,  is  that  of the 195 members  of the World  Bank of which a large majority support  the
Universal Declaration of Human Rights (UDHR), and many of the principles are already
embodied in their constitutions, including countries with a wide diversity of cultures and
religions.42 Other financial institutions are confronted with the same criticism.
The Bank's constant reference to the Articles of Agreement and the notion as mentioned above
that human rights violations only can be addressed "as long as this has no demonstrable effect on
the country's economy", was considered by the Inspection Panel as rather cynical. This was the
case during the investigation in 2001 and 2002 in the Chad Cameroon Petroleum Development
and Pipeline Project, in which I took part as a member of the Panel. On this specific point of view
of the Bank, to only act on human rights violations if it does not interfere in economics, the Panel
refers  to a statement made by Management,  made  in its Response  to the Report of the Inspection
Panel on Chad:

"The Bank is concerned about violations of Human Rights in Chad as elsewhere while
respecting the Bank's Articles of Agreement which require the Bank to focus on
economic considerations and not on political or other non-economic influences as the
basis  for its decisions. In evaluating the economic aspects  of any project, human rights
issues may be relevant to the Bank's work if they may have a significant direct
economic effect on the project. Having carefully considered all aspects of this issue,
Management's conclusion is that the Project can achieve its developmental objectives."

The Panel then reacts on the statement of Management by saying:

"In other words, according to the Management Response, if Human Rights issues have
'significant direct economic effects' on a Bank project, they become a matter of
concern to the Bank.4'Otherwise they don't. In this case, management feels that the
project 'can achieve its development objectives,' so human rights issues are ofno direct
concern.,44

The in fluence of the Panel on human rights became manifest in 2001 during the investigations on
the Chad-Cameroon oil pipe45. The Panel, after it was confronted with clear human rights
violations in Chad, acknowledges in its report that it has in fact no mandate over human rights.
Nevertheless, the Panel unanimously concluded after strong internal discussions to go beyond its
mandate by reporting on the violations. The Panel stated: "It is not within the Panel's mandate to
assess the status of Governance and human rights  in Chad in general  or in isolation, and the Panel
acknowledges that there are several institutions (including UN bodies) specifically in charge of
this subject. However, the Panel felt obliged to examine whether the issue of proper governance
or human rights violations in  Chad were  such as to impede the implementation  of the project in  a
manner compatible with the Bank's policies.
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And it went on by stating:

"As for human rights, the Panel has examined several reports addressing the situation
in the country and the extensive exchange of correspondence between Bank
Management and NGOs in Chad and abroad. The Panel takes note of the fact that on
more then one occasion when political repression in Chad seemed severe, the Bank's
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President personally intervened to help free local opposition leaders, including the
representative of the Requesters, Mr. Yorongar, who was reported as being subject to
torture. During its visit to Chad, the Panel did not seek out to other opposition leaders
in N'Djamdna47 who had been arrested. In the field, however, several local leaders and
organizations mentioned to the Panel that, while at times feeling harassed by the
authorities, they have expressed their opinions about the project without incurring
physical violence. The Panel observes that the situation is far from ideal. It raises
questions about compliance with Bank policies, in particular with those that relate to
informed and open consultation, and it warrants renewed monitoring by the Bank.

48

It is clear the Chad report was breaking grounds in the Bank with its reference to human rights
violations. For the first time, the Executive Directors of the Board had to consider the subject and
the Chairman of the Panel, E. Ayensu, made a statement to the Board.49
Outside the Bank the discussion also went on. Taillanfo proposes practical ways by which the
International Financial Institutions could and should address human rights with so-called "right-
based policies"st. By doing so he focuses primarily on the World Bank and the IMF. Given the
history of the institutions and the histoty of the Universal Declaration of Human Rights, he argues
about the logical link between the two.
Taillant states:

"History would have it that these two institutions became two of the most important
development institutions of the planet, and today, despite their very clear mandates to
do otherwise, they must answer to a new set of problems and issues which are a product
and concern of our time just as reconstruction was the focus of concern after World
War II. Today, we assign a much broader mandate to the Bank, and the Bank itself
recognizes its "primary focus to be helping the poorest people and the poorest
countries." In even the most strict interpretations of its mandate, the Bank says that
what it strives for today is a far stretch from its purposes as outlined in the Articles of
Agreement, which makes absolutely no mention of poverty.  It is important to point out
that while the foundational charters of the Bank and Fund do not refer to the issues
surrounding development which concerns us today, we should not think of the Bank
and Fund as somehow having been created outside of the context in which they in fact
came to be. The Bretton Woods agreements which gave rise to the Bank and the Fund
took place more or less at the same historical moment leaders gathered to create the
United Nations (U.N.), and gave form to the Universal Declaration of Human Rights
(UDHR)."

The assumption of Taillant is that the global leaders at the time created both the U.N., the IMF,
and the World Bank, and operated in the same arena with the same views and targets by "paving
the way towards more cohesive, collaborative and harmonic international development." He
underscores this view with a reference to the preamble of the UDHR stating that: "Every
individual and every organ of society, keeping this declaration constantly in mind, shall strive by
teaching and education to promote respect for these rights and freedoms and by progressive
measures, national and international, to secure their universal and effective recognition and
observance, both among the peoples of Member States themselves and among the peoples of
territories under their jurisdiction. No doubt the different stakeholders establishing the

„52

institutions and the U.N. were influenced by the same spirit of the age. And it is most likely that
those creating the U.N. tried to keep the two institutions under their umbrella. The statement to
which Taillant refers, could be read as a demand for formal recognition of the UDHR by
international institutions such as the IMF and the World Bank. The relationship between the
institutions and the U.N. is evident. The World Bank's formal relationship with the U.N. is
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defined by a 1947 agreement that recognizes  the  Bank as an independent specialized agency  of
53the U.N., as well as an observer in many U.N. bodies, including the General Assembly.

Nevertheless,  the main objective o f the driving forces behind the World  Bank  and the  IMF  was  a
pure economic objective. So long as the Articles of Agreement are not changed, and so long as
the financial forces  in the United States  have a strong influence  in the operations  of the Bank  and
its Articles ofAgreement, it is most unlikely that those articles will be changed.
Taillant adds another more convincing explanation for the resistance to take up human rights by
setting conditionalities on borrowing governments. Taillant stated:

"Both institutions, however, have strongly resisted assuming any responsibility for the
assurance of guarantee of human rights. The standard argument of the IFIs on this
approach centers on the IFIs unwillingness to place conditionality on countries for not
complying with human rights obligations under the treaties they have signed. They do not
wish to become human rights policemen. This position is strongly echoed in the IFIs
Executive Directors board rooms where countries like China, are vehemently opposed to
international bodies reacting to their human rights performance. Clearly the fear of many
countries like China is the potentially adverse impact to their economic trade and
commerce due to trade sanctions levied under claims that they are not complying with
Western-conceived views of how societies should be organized and how it should treat
individuals. Human rights, in this respect is seen by many non-Western or
underdeveloped nations as merely another weapon wielded by the west (namely the USA
and Europe) to hinder free trade and economic progress of non-Western and/or
underdeveloped societies with a legally fundamental excuse. This is also the view, for
example of many Western underdeveloped countries like Argentina and Brazil, who
refuse to speak of human rights in forums such as the WTO and other regional trade
agreements claiming that this is just another way for the US and Europe to gain an upper
hand in their trade markets."

This latter argument of Taillant in explaining the resistance of the Bank and other WIs not to act
on human rights, I find very strong and something to be recognized. There is no doubt a fear in
the Bank and in the borrowing countries that human rights become part of the conditions that can
be imposed on them.
The subject of Human Rights will return in other Chapters such as Part III Chapter 7.

World Bank and Accountability

It is the World Bank itself that correctly is asking for good governance, accountability, and
transparency of governments in countries where it operates.  It is this Bank that at present made
good governance an important aim of the institution. It is clear the Bank as an institution and
moreover those who work for it are not blind to the actual demands of society. Within the
corridors of the Bank one can listen to the same discussions as those held  in the media and public
forums, including the criticisms.
Amongst all Multilateral Financial Institutions the World Bank is followed the most closely by
the outside world and as a result is also heavily criticized. The fact other banks also have
impressive portfolios, such as the European Investment Bank, raises the question why there is so
little attention 54 for those banks in the media. This is even more interesting regarding the strong
activities of the CEE Bankwatch Network. Although it is not yet a satisfactory answer, I can see
several reasons for it. One is that the World Bank is located in Washington D.C. which is
considered to be the center of world politics in contrast to the EIB which is located in the
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somewhat dull and hidden "village", Luxembourg, the capital of the grand duchy of Luxembourg
which is one of the 25 independent EU states. A demonstration in front of the EIB's entrance will
never get as much media attention as a demonstration in front of the World Bank headquarters,
located 500 meters from the White House. A more important reason is that the World Bank
became an institution of almost all nations of the world and with that it had an exemplary function
and leading role. It was the first MFI that served as "big brother" for the many other MFIs created
in later years.
The point to be made here is that the immunity of the Bank for its operations was the main trigger
for NGOs to ask for more accountability. Before this awareness took hold in the Bank, a lot still
had to happen. This is further explained in Chapter 4.

Position  of the  Executive  Directors

Last but not least, Article V, Organization and Management, is about governance  of the Bank and
explains the position of the Executive Directors of the World Bank who finally decided to create
the World Bank Inspection Panel in 1993.
In section  1, the Structure of the Bank, is stated: -The Bank shall have a Board of Govemors55,
Executive Directors, a President and such other officers and staff to perform such duties as the
Bank may determine." Officially, the Board of Governors has all the powers of the Bank which in
its turn has delegated56 most of its power to the Executive Directors. The Bank has twenty-four
Executive Directors, ofwhom eight shareholders57 represent exclusively their own countries. Five
of them form the "old group" of stakeholders that after World War II created the institution:
United States, Japan, France, United Kingdom, and Germany. Those five are entitled to appoint
an Executive Director themselves, while the rest share the remaining seats and form
constituencies. How the groups are formed is not provided for in the Articles of Agreement,
therefore, the countries negotiate amongst themselves. Those negotiations so far seem to have
taken place in the dark. Very little is known or written about it.
In 1946, the Board had twelve seats: five appointed by the governors of the Bank for the first five
countries with the largest numbers of votes (depending on the shares) and seven elected seats.  By
then, the full seats were held by the United States, China, the United Kingdom, France, and India.
The five full seats for "appointing members" still remain dependent on the five states with the
most votes. An "electing member" can become an "appointing member" and vice versa. The
elected seats have expanded since  then.  In  1948, the Board had fourteen seats  and  in  each  of the

following years, i.e. 1952,1956, and 1958, the Board expanded by one seat, up to 18 seats. In
1964, two new seats were created while again in 1980, and 1986, it was one seat which resulted in
twenty-two seats.  The last expansion took place  in  1992 when two seats were created. Since then,
the first full seats are hold by the United States, Japan, Germany, France, and the United
Kingdom. Three states have an elected seat on their ownss: China, the Russian Federation, and
Saudi Arabia.
Nothing is to be found in libraries, including the library of the Executive Directors in the World
Bank, on how the constituencies are formed. I often hear that it is "high international politics".
The only places one could find some history of the formation is probably in the confidential files
of the various Ministries of the member states and inside the Bank. What is clear is that countries
that have no other choice than being part of a constituenc  do "shop".  One  of the stories  is that
when Switzerland became a member of the  IBRD in 19925  , it wanted to have  a seat and was able
to do this while inviting other member countries, all from Eastern Europe, to enter the Swiss
constituency. Canada, who has more votes than China, does not have a seat for itself, and formed
a constituency with many small states in the Caribbean . Thus, at present, the Board has twenty-
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four seats. The subject of the constituencies  and the position  of the Executive Directors related to
the grouping of the constituencies will be dealt with again later in this Chapter.
Andres Rigo Sureda61, former Deputy General Counsel, Operations of the World Bank noticed
that "The Articles of Agreement provide only general guidance on the respective roles of the
President and the Executive Directors," based on the text: "The Executive Directors shall be
responsible for the conduct of the general operations of the Bank, and for this purpose, shall
exercise all the powers delegated to them by the Board of Governors. In other words, this.,62

article can be interpreted in many ways. What are the general operations? And how much power
is given to them by the Board of Governors? Sureda also refers to the relationship between the
President and the Executive Directors: 'The President is "the chief of operating staff', responsible
for the conduct of "the ordinary business of the Bank" under the "direction" of the Executive
Directors, and subject to their "control" responsible for the organization, appointment and
dismissal of the officers and staff. Sureda then describes and comments "the lack of a precise

,63

definition of the role of the President or the Executive Directors." He says it is the result of a
compromise at Bretton Woods where the institutions of the World Bank and the IMF were
created.

During the negotiations, one group was of the opinion that the Executive Directors should be a
consultative body. Another group would like to sce them play a more directin  role. When the
institution started, the first President was Mr. Meyer who, according to Sureda , "spent most of
his time and energy battling with the Board for leadership of the institution. Frustrated, Mr.
Meyer resigned after six months. He viewed his tug of war with the much younger U.S. Executive
Director as a contest with someone who was out to get his job rather than as an almost predictable
result of ambiguities in the Articles of Agreement and specifically provisions in the Bretton
Woods Agreements Act adopted by the U.S. Congress. New understandings would be necessary
ifhis successor were to have power commensurate with the responsibilities ofhis office."

Presidents  of the  Bank and Relation with  the  Executive Directors

The successor of Mr. Meyer, Mr. John McCloy, turned out to use this new insight to have more
power commensurate with the responsibilities, by making it a condition for accepting the position
of President. I understand what happened at that time is rather crucial. A decision about the
division of responsibilities between the President and the Executive Directors was taken. The
Executive Directors would be responsible for deciding on all matters ofpolicy in connection with
the operations of the Bank, including the approval of loans. Management would be responsible
for developing recommendations on policy matters. In other words, Management had the right to
develop recommendations on policy matters while the Board could only accept or refuse these. It
was a recommendation by the Board's Committee on Organization and approved in 1947. The
division has remained in effect ever since. According to Sureda, the "longevity of this
arrangement is also attributable  to the nature of Bank's Business, a project finance agency funded
from private capital markets with independent sources of funds to finance its budget

45

This reminds me of the position of the European Parliament which agrees or disagrees with
proposals of the European legislation proposed by the European Commission, without having the
right to propose legislation or policies itself.  If this is a correct comparison it means that the daily
power is in the hands of Management. The Executive Directors can agree, disapprove, or delay a
decision by asking for more information, studies to be done, or changes to be made. Although one
never hears the wording amendments in the context of World Bank decisions, a rather similar
process in Europe (or other U.N. institutions) takes place. The Executive Directors or their staff
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meet and negotiate regularly on all proposals that are placed on the agenda. In the negotiations
and preceding meetings it will become clear if a refusal or demand for a change will have enough
votes. The division of votes between the Executive Directors is related to the number of
subscribed shares in the Bank's capital, the country or countries they represent. The difference
with the European Parliament is that demands by the Board are hardly ever put to a vote. Before
the official meeting of the Board the general  line is to come to a consensus.

Still, the power of Management is strong. This observation is described saliently by Mason and
Asher as follows66: .It is  in the nature of things that relations between "management" and "board"
will have their ups and downs. Management's objective is inevitably to translate its plans into
action and to pursue its business with as much backing and as little "interference" as possible
from its board of directors. The board, if it has any conscience at all, wants to be more than a
rubber stamp; at least some of its members will want to alter certain policies or get into
"operational details". Customary differences in point of view are usually submerged, however,
and a common front formed when the institution is subjected to "attacks from the outside."

This latter point of Mason and Asher about forming a front, I recognize fully from my years in the
Bank, in the same way as Mason and Asher use the wording "the nature of things". It appears to
be a human reaction to defend an institution from the inside when it is attacked from the outside.
This will be even more the case when  one  is part of a governing body of such an institution as the
Bank.

As  is  clear  from the above, Mason and Asher were not afraid  in  1973 to describe the position  of
the Board in a somewhat irreverent manner. They further went on to say67: "Unlike most policy
boards, the Bank's executive directors are on the premises virtually all the time. Their duties
include selecting the president  of the Bank, interpreting the Articles of Agreement, passing on all
loans  and bond issues, approving the annual budget, giving general guidance on matters of policy,
and serving as links with the capitals of member governments. Their jobs can be sinecures or
arduous assignments, depending on their interpretation of the role and its requirements."

The part they play in the selection of Presidents has been minimal. Once it was conceded that the
President should be a U.S. national, the task of finding a candidate acceptable at the highest levels
of the U.S. government and in the U.S. financial community inevitably fell upon the executive
branch of the U.S. governmenL Presidents McCoy, Black, and Woods have played active roles in
selecting their successors. The Executive Directors at times have indicated unhappiness with the
nominee and have privately grumbled about having had someone "forced down their throats." An
opportunity to choose from a short list of nominees who were equally acceptable to the U.S.
government would have been much appreciated but was never given to them. So, all that one can
find what is written about the powers of the Executive Directors, leads to the conclusion they are
in a constant battle to get and keep some grip on the daily operations of the Bank.

Under the leadership of Mr. Eugene Black, who succeeded Mr. McCloy in 194968, the division of
powers between the Executive Directors and the President were further established. According to
Jochen Kraske 69:

-McCloy, a hard and energetic worker, had little patience with the formalities
represented by the Board of executive directors. Not surprisingly, by the time he left
considerable resentment had built up among the executive directors. This changed
quickly when Black became the third president  in   1949.  He  took  the  time to cultivate
the Board members-socially to some extent, but also by being available to listen to
them and by conveying a sense of appreciation. In board meetings he was able to make
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the executive directors feel that the ultimate authority was theirs without giving them
any more power than they had previously been accorded."

Black served as President of the World Bank, from  1949 to 1962. About this era Kraske says:

"Black's successors would not have to create a bank as Black had done, to give
substance to an idea. They would have to shake up a bank that had acquired an enviable
reputation and naturally tended to value the way things were. They would have to open
the institution to meet the challenges posed by a sharp increase in Bank membership,

by the emergence of a less supportive view of economic assistance among donor
countries, by the new understandings of the meaning of development, and by
inevitable, although gradual, generational changes in staff and management.

„70

Increase  of the World  Bank  Group

In the meantime, the Bank grew in membership 71, staff, and portfolio, and so did its visibility.
During the tenure of Eugene Black, the firm foundation was laid down on which his successors
built the powerful and worldwide organization as it is known of today. In 1956, Black established
the International Finance Corporation    (IFC)    and    in    1960 the International Development
Association (IDA). IFC promotes economic development through the private sector while IDA
assists the poorest countries (in the Bank often named as "IDA-Countries") by providing interest-
free credits with 3540 year maturities. Today, they are part of the World Bank Groupn which
consists of five closely associated institutions: the International Bank for Reconstruction and
Development (IBRD), the International Finance Corporation (IFC), the International
Development Association (IDA), the Multilateral Investment Guarantee Agency (MIGA), and the
International Centre for Settlement of Investment Disputes (ICSID).

Outline World Bank Group:73

The International Bank for Reconstruction and Development
Established  1945 184 Members
Cumulative lending: $394 billion
Fiscal 2004 lending: $11 billion for 87 new operations in 33 countries
IBRD aims to reduce poverty in middle-income and creditworthy poorer countries by promoting
sustainable development through loans, guarantees, and (non lending) analytical and advisory
services. The income that IBRD has generated over the years has allowed it to fund several
developmental activities and to ensure its financial strength, which enables it to borrow in capital
markets at low cost and offer clients good borrowing terms. IBRD's 24-member Board is made
up of 5 appointed and 19 elected Executive Directors, who represent its 184 member countries.

The International Development Association
Established  1960 165 Members
Cumulative commitments: $151 billion
Fiscal 2004 commitments: $9 billion for  158 new operations  in 62 countries
Contributions to IDA enable the World Bank to provide approximately $6 billion to $9 billion a
year in highly concessional financing to the world's 81 poorest countries (home to 2.5 billion
people). IDA's interest-free credits
and grants are vital because these countries have little or no capacity to borrow on market terms.
In most of these countries, the great majority of people live on less than $2 a day. IDA's
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resources help support country-led poverty reduction strategies in key policy areas, including
raising productivity, providing accountable governance, improving the private investment
climate, and improving access to education and health care for poor people.

The International Finance Corporation
Established  1956 176 Members
Committed portfolio: $23.5 billion (includes $5.5 billion in syndicated loans)
Fiscal 2004 commitments: $4.8 billion for 217 projects in 65 countries
IFC promotes economic development through the private sector. Working with business partners,
it invests in sustainable private enterprises in developing countries without accepting government
guarantees. It provides equity, long-term loans, structured finance and risk management products,
and advisory services to its clients. IFC seeks to reach businesses in regions and countries that
have limited access to capital. It provides finance in markets deemed too risky by commercial
investors in the absence of IFC participation and adds value to the projects it finances through its
corporate governance, environmental, and social expertise.

The Multilateral Investment Guarantee Agency
Established 1988 164 Members
Cumulative guarantees issued: $13.5 billion (Amounts include funds leveraged through the
Cooperative Underwriting Program)
Fiscal 2004 guarantees issued: $1.1 billion
MIGA helps promote foreign direct investment in developing countries by providing guarantees
to investors against noncommercial risks, such as expropriation, currency inconvertibility and
transfer restrictions, war and civil disturbance, and breach of contract. MIGA's capacity to serve
as an objective intermediary and to influence the resolution of potential disputes enhances
investors' confidence that they will be protected against these risks. In addition, MIGA provides
technical assistance and advisory services to help countries attract and retain foreign investment
and to disseminate information on investment opportunities to the international business
community.

ICSID The International Centre for Settlement of Investment Disputes
Established 1966 140 Members
Total cases registered: 159
Fiscal 2004 cases registered: 30
ICSID helps encourage foreign investment by providing international facilities for conciliation
and arbitration of investment disputes, thereby helping foster an atmosphere of mutual confidence
between states and foreign investors. Many international agreements concerning investment refer
to ICSID's arbitration facilities. ICSID also issues publications on dispute settlement and foreign
investment law.

Source: litto://w,/w.woridbankgroup.org

In   September 1952, under President Black, the first Bank reorganization took place'4.   The
operational activities were reorganized on a geographical basis rather than a functional one. Three
regions in the Operations Department were created: Asia and Middle East, Europe-Africa and
Australasia, and Western Hemisphere. Other created departments were: the Department of
Technical Operations, the Economic Staff and the Technical Assistance, and Liaison Staff.

52



According to Mason and Asher:

"The staffs of the World Bank increased modestly during the 19509, with the total
number rising from 430 in 1951 to 646 in 1960, and the professional staff increasing
from 159 to 283. During the 1960s the staff increased more then twice as fast as it had
in the 1950s, and the total staff by mid-1971 exceeded 2,500. Nevertheless, the number
of employees per million dollars of loans and credits was higher during the 1950s  than
it has been since then. In other words, by the simplistic measure of money loaned, the
staff is more productive now than it used to be."

The point here made in  1973 by Mason and Asher, which  in my view is rather cynical,  is that two
decades later it often was mentioned that one of the bottlenecks was to reach accountability in the
Bank. The huge increase in volume of the Bank's lending portfolio put an enormous pressure on
Management to disburse. Furthermore, criticism is directed towards the so-called "incentive
system": progress in the careers of managers is dependent on how many loans have been granted.

World Bank Presidents 1963-1986

When President Black left an era passed with little visible turbulence but, most of all, growth of
the   institution. In short, between   1963   and   1986, the following three presidents took office:
George Woods (1963-1968), an "experienced investment banker, chairman of the first Boston

„76Corporation, that given his youth living in poverty was devoted to poverty alleviation and for
that wanted the Bank instead of "piling up its profits at an almost indecent rate to use its„77

reserves, wanted the Bank to intervene earlier in the development process, promoted the concept
of aid coordination, and wanted the economists to be given a larger and more prominent role in
the Bank'8. Robert MeNamara (1968-1981), who enlarged the Bank's lending thirteen-fold and
more than tripled its staff, and has been seen as the President who was able to transform the
Bank's mission "from closing the gap between industrial and developing countries to alleviating
world poverty."79 Alden Clausen (1981-1986), who had spent his working life as Bank of
America's chief, turned out to have difficulties in understanding and leading the World Bank,
since he lacked government (public sector) experience and knowledge about the Washington
circles, and so he announced his retirement at the end of his five-year term.
After Clausen, Barber Conable (1986-1991) took over. He was as a Republican member of the
U.S. Congress and a Washington insider, who knew few people, and little about issues outside the
U.S. political circles. Conable started with little managerial experience a painful reorganization
reducing the numbers of staff, while, according to Kraske, "In effect, everyone had to consider
himself without a job, unless and until chosen for reassignment. It demoralized the Bank's„80

staff. Nevertheless, Conable was able to bring back more American funding for IDA. However,
what is more: under his term, the so-called Brady plan demanded from countries that wanted debt
relief to accept an economic adjustment program before debt reduction could be endorsed. It is
during the Conable's term that critics arrived at the Bank for its painful economic reform: because
of the structural adjustment loans, the poorest sections of society would suffer from it.
Not only on structural adjustment Conable was confronted with criticism, but moreover also on
environmental degradation. Weeks after he took office, the following Bank statement was made:
'The Bank is deeply concerned about the destruction of Tropical forests and it is intensifying
efforts to effectively deal with the problem, including shift from industrial plantations and

81„logging to social forestry or community forestry.      At the end of the eighties and the beginning
of the nineties, World Bank criticism had started concerning the involvement of the Bank in the
so-called Narmada   Dam in India (see further Chapter   5). In October   1990, the Environment
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Director, Kenneth Piddington, reacted on a public statement made by NGOs which attributed all
blame for environmental problems to the World Bank. He said that for progress to be made in this
area three things must happen: 'The links between development and ecological concerns must be
recognized; development institutions must be more open in their procedures, especially in the
way they apply environmental assessment; and NGOs must respond to governments and
development institutions by clearly identifying areas where they want to be involved.42

At the time, the criticisms strongly increased concerning the involvement of the Bank in the
Narmada  dam in India.   On  June   17, 1991, during  the last weeks  he  was in office, President
Conable established an independent review committee named after its Chairman, Bradford Morse
(see Chapter 5). This was the first independent review of a Bank project commissioned by the
Bank in its history.83 A few weeks later, just before Conable resigned, he said: "When I first came
to the Bank, it was unnecessary criticized for ignoring environmental issues. It is still criticized,
but we are doing better. Most important, we have reaffirmed our commitment to poverty
reduction. The World Bank exists for only one reason, to make people's lives better..44 Shortly
thereafter, Conable left the outcome of the Morse commission's report to his successor Lewis T.
Preston.

Increase  of World  Bank  Staff

Mason and Asher raise another notable point related to the fast increase of staff. They posit the
problem of a too quickly growing organization that cannot cope with such change. Mason and
Asher state: "Large numbers of new personnel are difficult for a functioning organization to

85

digest. And when the arrival of "new boys" coincides with the subtle changes in personal
relationship that always accompany the settling-in of a new president, morale in some quarters is
bound to suffer, at least for a while. An American diplomat with long experience in the U.S.
government recently observed, not entirely facetiously, that when the staff of a public agency
exceeds  1,000, the employees deal only with each other and stop communicating with the rest of
the  world.  In the history  of the World  Bank, the 1,000-employee point was reached toward  the
middle  of the 1960s." The statement of the diplomat is right in the sense that it could be made for
any other fast growing institution.
Thereafter, Mason and Asher continue with a statement that  in  1973, the  year that their book was
published, was a rather prophesying view. Mason and Asher state:

"While the IBRD continues to "communicate" with the outside world and is in many
respects a more effective broker between developed and developing countries than
ever before, it is also true that the Bank group is by now a sizable bureaucracy,
showing familiar signs of the hardening of the arteries that is characteristic of
bureaucracies. These include extra layers of personnel that have to be penetrated
(frequently by strangers dealing with strangers), extensive concern with procedural
and presentational details, difficulty in getting information promptly to those who
ought to have it, and on the other hand, burying the internal messenger service under
an avalanche of papers for distribution to a growing list of recipients whose status
and psyche require them to receive the papers but not necessarily to read or act upon
them."

This   statement   made   in    1973 is still   valid   in   2005.    In the words "extensive concern   with
procedural and presentational details", I recognize part of the symptoms of today.
According to Rick Scobey86, at the turn of the century the World Bank Group has a Human
Capital of 10,500 staff members from 195 countries. It has the largest source of capital for the
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developing world: almost $500 billion in loans. The IBRD has an AAA bond rating and is
consistently profitable. IDA approved credits of a total of $6.9 billion in 151 operations in fiscal
year 1999. IFC approved financing of $3.5 billion for 2,555 projects in 77 countries, with a total
investment cost of $15.6 billion and MIGA issued 72 guarantee contracts, for a total coverage of
$1.3  billion in  1999.
The figures used by Jean Hardys' concerning the growth of the Bank's capital, its members, and
its activities are informative:

"Presently the World Bank has four main sections. The IBRD, the largest, is currently
owned by the governments  of 176 countries, including all  15  of the republics which
formed the Eastern European block. This  is a four-fold increase of membership over
the 44 countries which conceived of the institution  in  1944.  In  1946  the  Bank had  an
authorized capital of $10 billion, worth about 20 times  as much today.  In  1993  the
Bank's total callable capital was almost $166 billion, though of that only $10.53 was
paid in.88 From mid  1946 to mid  1986 the World Bank lent a total of $160 billion for
4,000 projects in some 100 countries, its lending more than doubling in the last 10
years of that time. By any reckoning the Bank's resources are huge. The IBRD makes
loans only to creditworthy borrowers and has suffered no losses on the loans it has
made. Throughout that whole time it has made a profit. A substantial part of that
income goes to strengthen its reserves, and to fund the International Development
Association (IDA), the Agency set up within the Bank in the 1960s to lend to
developing countries."

What is remarkable in the figures and comments ofHardy is the observation that the profits made
by the IBRD are used for the security of its reserves and to fund IDA. If the latter is the case, the
conclusion should be that the middle income countries, the clients  of the  IBRD, are important for
the funds for IDA, so if the middle income countries turn to the private sector for loans, will this
have implications for the poorest countries that rely on IDA money.

Others in the Bank estimate that between 10,000 and 15,000 employees work for the World Bank.
The differences depend on inclusion of full staff only or temporary contractors. The World Bank,
for example, relocated two-thirds of its country directors from its headquarters in Washington,
D.C. to the field in the mid-1990s. The percentage of staff members that work in the field has
increased significantly. Today, the Bank operates offices in more than 100 countries. It also has
offices at the United Nations in New York, in Paris, and Tokyo. Many of the offices in the
developing countries serve as Public Information Centers.89

Changing  Role  of Executive  Directors

Not surprisingly the member countries, both borrowers and lenders, tried to get more influence on
the institution given its ongoing expansion and the increasing influx of funding from the donor
countries. Having an influence or a say is a complex matter of diplomacy, as well as negotiations
over funding, the creation of alliances between some member countries or between the
constituencies in the Board. In each of these elements/components/determinations, it is the
position taken by the Executive Director that matters. Simultaneously, their position today has not
changed regarding the Articles ofAgreement; it is still formulated as it was on the first day of the
agreement.

55



In spite of the "longevity" of the arrangement, the position of the Executive Directors has
changed somewhat over time. According to Sureda, the following factors have increased the role
of the Executive Directors as policy decision makers: "the establishment of the International
Development Association (IDA) funded with grants from governments, developments in the
nature of the Bank's business, the development of country assistance strategies, and internal and
external concerns about the quality of Bank operations and its accountability as an institution." 90
Sureda's conclusion I consider logical, correct, and relevant. Countries receiving funds shortly
after World War II, decades later became donors themselves. Many of those countries, such as
France, the Netherlands, Sweden, or Italy are at present some of those substantial founders that
want to have a bigger say in the institution.

Mason and Asher come to the same conclusion that the establishment and expansion of IDA
changed the position of the Executive Directors. They observe the following:

"The relationship of the president to this Board of Directors was destined to change
in any event-the 19709  are  not he 195Os-  but the rate of change has been accelerated
by the establishment and expansion   of  IDA. [ . . . ] until the advent   of  IDA,   the
president of the World Bank could exercise great freedom in allocating available
resources because he had raised those resources in private capital markets and could
raise more when more "good" projects were presented for financing. By and large,
allocation was no problem. When IDA entered the picture, allocation became a
problem because every IDA project that was approved reduced the balance available
for commitment to other projects. The resources were contributed by governments,
and governments (through their executive directors) gradually became more
interested in eligibility criteria, economic performance, development strategy, and the
means proposed for stimulating previously neglected sectors of the economy. The full
impact of the board of directors' growing interest in development policy became
most apparent only toward the end of the 1960s. For most of IDA's first decade,
representatives of the treasuries, ministries of finance, and central banks of Part I
countries were their principle spokesmen.„91

IDA: a Historic Change

I confirm the observations of Mason, Asher, and Sureda. By the time a sensitive project was
discussed and IDA money was involved, I observed an Executive Director demanding more
control and compliance with the policies. A statement was made approximately as follows: "since
IDA money is involved" and such wording as "It finally  is tax money of our citizens. „92

It indeed was, as described above, a historic change when IDA was established. President Black,
according to Kraske, concluded:

-There is need for new supplies and sources of international development capital, and
I believe that international organization can be the practical, twentieth century way of
meeting that need.

„93

Kraske further goes on by writing:
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'The creation of IDA signalled the transformation of the Bank into a development
institution. It was now able to assist all its members regardless of their income level
and debt-servicing capacity; it was also in a position to support all the activities
relevant to the long term economic advance of its members irrespective of their
potential for revenue generation. To be sure, the formal integrity of the Bank as a
marked-funded financing institution was preserved by incorporating IDA as a
separate fund."

IDA  Articles  of Agreement

The Articles of Agreement  for IDA, effective since September 24,1960, are interesting as  such  in
that they are in their fundamentals often literally copied from the IBRD Articles of Agreement.
Clear differences are to be found in:

Article I, Purposes: "The purposes of the Association are to promote economic
development, increase productivity and thus raise standards of living in the less-
developed areas of the world included within the Association's membership, in
particular by providing finance to meet their important developmental requirements
on terms which are more flexible and bear less heavily on the balance of payments
than those of conventional loans, thereby furthering the developmental objectives of
the International Bank for Reconstruction and Development (hereinafter called "the
Bank") and supplementing its activities. The Association shall be guided in all its
decisions by the provisions of this article."

The change in Article I is a logical consequence of the new approach and creation of a new
development institution within the World Bank Group. With IDA the Bank made a real switch
and turned somewhat away from being a pure financial institution or capital supplier. Still, the
language used is a combined language of economists and lawyers. The question is how many
experts in the field of, for example, sociology (poverty, gender etc.), biology (environment),
health, law, and human rights (rights of indigenous people(s)) have been involved in the
establishment of IDA?

Article V; Operations, section  1. Use ofResources and conditions of financing:
94

a) "The Association shall provide financing to further development in the less-
developed areas of the world included within the Association's membership.

b) Financing provided by the Association shall be for purposes which in the opinion
of the Association are of high developmental priority  in the light of the needs of
the area or areas concerned and, except in special circumstances, shall be for
specific projects."

The wording "less-developed areas", "high developmental priority",  and "the needs of the area or
areas concerned", indicate somewhat the newly created approach. Still, many of the articles are
much of the same, compared to those of the IBRD. Salient is the legal division of IDA and IBRD.
In Article VI, Organization and Management, section 6 (c), is stated that "Nothing in this
Agreement shall make the Association liable for the acts or obligations of the Bank, or the Bank
liable for the acts or obligations of the Association."
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Kraske makes an even more interesting observation concerning the Articles of Agreement of the
Bank.  Here it is important to be reminded again that if Kraske writes about the Bank he refers to
IBRD, the first in the group, and later on always referred to as the Bank. Kraske notes:

"Amending the Articles of Agreement of the Bank to provide for the accommodation
of the IDA fund could have been simple  [sic]; but it would have been hazardous as
well, for it would have provided opportunity for other amendments. Above all, the
separate identity of IDA served to "emphasize to the world, especially to the
investors in Bank bonds that their interest in the Bank would not be diluted by the
diversion  of the funds into the softer IDA channels. „95

The observation of Kraske shows his realistic evaluation of the situation at the time; his
understanding of the dominant influence of the U.S. financial sector in the Bank. The above
mentioned Article VI, section 6 (c), about the liability of IBRD versus IDA, tells its own story.
IDA will not form any risk for IBRD.

When Kraske notices that the Articles of Agreement "simply" could have been amended, he
focuses his comment on the interest of the financial world.  I  find  it a rather remarkable note  for a
totally different reason. The creation of IDA was indeed a momentum to change the Articles of
Agreement. What according to him "would have been hazardous", one can speculate on. In my
opinion, it probably has been a missed opportunity to clear up the vague and problematic division
of tasks between Management, the President and the Executive Directors.  By then, the important
Group II countries that submit substantial funds to IDA (and IBRD!) should have demanded a
stronger role for the Board by giving it the right to take initiative. The same is valid for the
superseded division of constituencies. For certain, it was too early for European countries to form
constituencies more in line with the, by then, beginning, European Community and its territory.
Nevertheless, I feel this has been a missed opportunity.

European Union and the World Bank Group

Coming from Brussels with its growing power of the European Union (EU), one immediately
notices the superseded division of the constituencies. Instead of one seat in the board for the
entire EU, the interests of the 25 EU countries are divided over all kinds of constituencies that
take us back to the early days of the institution's creation and even to colonial times, than to the
present day structures in the world. Spain, together with a groupg6 of Latin American countries,
forms one constituency. After its independence, East Timor became a member of the same
constituency as Portugal.97 The Nordic countries of the EU have a seat that includes Norway and
Iceland which are not (yet?) part of the EU. For a long time already, the Netherlands has held a
seat in the Board of the World Bank, representing eleven other countries in their constituency.98

Three countries in the latter group are EU members. Poland, a new EU member, finds itself in a
constituency with eight former Soviet states, of which none of them is an EU country.  And what
about EU member Ireland, that, like Canada, is in a group with only Caribbean countries?
The division ofpowers over those different groups, not being in a homogeneous EU constituency,
still makes it difficult, if not almost impossible, for the EU to play a significant role in the
institution. The creation of the constituencies can be understood and explained in the light of
the history of the institution. Then, a still divided Europe was the first target for the World
Bank and no one could foresee such a fast economic growth of the European continent and
simultaneously a European integration. This integration would never have occurred if economic
growth, and the recovery from wartime, had not taken place.  If one believes this correlation, one
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then could also argue that Europe's integration process came partly about as a result of the
economic support from the World Bank and the Marshall Plan.
Nevertheless, since time has passed, the present payments of the 25 EU member statese, all
together, are higher than the payments of the United States and Japan together.10 This position
should be a reason to restructure the division of the constituencies and their voting powers. The
opportunity to change the constituencies' structure and their voting powers is dependent on the
United States which  has a voting power  of  16.41%.  For  a  veto  on a proposal  in the Governing
Board, an Executive Director needs  13% of the votes.  To  me  it is clear that the above-described
structure will have no chance to be changed in the near future, for two reasons. Firstly, the United
States will not be prepared, I assume, or willing to give up its powers in the Board and the
Institution. The second reason, unfortunately, is imbedded in the more or less present European
unwillingness or impracticability to cooperate together within the institution. The structure of the
constituencies is, without a doubt,  one of the reasons for this.
EU integration on this point has not yet taken place. Although, in recent years there have been
attempts at cooperation. The German Executive Directorio' involved me and tried to convince
members of the European Parliament to ask the European Council and European Commission to
study the opportunities for a much more coordinating role. Some countries, like the Netherlands,
took an initiative during the Dutch EU Presidency by bringing together the representatives of the
EU countries, be it the Executive Directors, their Alternates, or other representatives of EU
countries.
At the same time, "in the corridors of the Ministry of Foreign Affairs", the Netherlands  is not in
favor of changing the structure. The government and even more its officials are fully aware that a
European seat in the Board of the World Bank will mean the loss of the "Dutch seat". While at
present, the Netherlands might lose some influence in the international arena, including the EU102 
and even more after the enlargement of the EU, it still can keep up its powers in the World Bank
and the IMF. To reach a European common role in the World Bank and also IMF there is still a
long way to go. The first sign that this might happen down the road, is the reference made to
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change this situation in the so-called "European Constitution  .

Voting Powers

The voting power in the institutions reflects the financial power. The Articles of Agreement of the
IBRD, Article V, Section 3. (a) is short and clear: "Each member shall have two hundred fifty
votes plus one additional vote for each share of stock held". Thus, the Articles of Agreement
provide for the so-called weighted voting. In the media this is often described as "It is one dollar
one vote, instead of one member one vote". The comments and criticism on the division ofpower
by civil society organizations, I can understand. If in an institution a minority group of
representatives have enough shares to hold a majority vote that could determine the outcome, one
could question the democratic level of the institution.

Nevertheless, voting almost never takes place in the institution. Before approval in the official
meetings most of the positions have already been set and decisions have been taken without a
vote. This is often referred to as "non-voting and consensus". Sureda points to many publications
about this phenomenon and found two remarkable quotes I would like to mention. One is of Mr.
J. Gold, former General Counsel of the IMF'w, who said: 'The weighted voting results in an
enormous difference in voting strength. One result of this is that we avoid voting. We have found
that the voting strength is so disproportionate that this in itself produces resistance to voting,
although it is not the only reason for that attitude.„105
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Nevertheless, voting almost never takes place in the institution. Before approval in the official
meetings most of the positions have already been set and decisions have been taken without a
vote. This is often referred to as 'Non-voting and consensus.' Sureda points to many publications
about this phenomenon and found two remarkable quotes I would like to mention. One is of Mr.
J. Gold, former General Counsel of the IMF'06, who said: "The weighted voting results in an
enormous difference in voting strength. One result of this is that we avoid voting. We have found
that the voting strength is so disproportionate that this in itself produces resistance to voting,
although  it is not the only reason  for that attitude". 106
Even more striking is the next quote he found, when he refers to the Secretary General of
UNCTAD in opening the first session of UNCTAD    in 1964, commenting that "There   is
obviously no immediate practical purpose in adopting recommendations by a simple majority of
the developing countries but without the favorable votes of the developed countries, when the
execution of those recommendations depends on their acceptance by the latter":07 In this
statement, the reality is expressed aptly. The custom in the UN institutions to first try and reach
consensus is, as I understand, normally the only way to go. Indeed, as stated above, it does not
make  sense to  take a decision against the wishes  of a country,  if the same country  has to execute
the decision on its own territory against its will.
Caliari and Schroeder recognize that decisions are traditionally made by consensus.108

Nevertheless they state  "  [...]  that  does not diminish the importance of voting power  in  the
outcome of such decisions.  In fact, during Board discussions in the IMF and the World bank, the
secretary keeps a tally of votes on particular decisions which assist the Chairman in formulating
the "sense of the meeting" and that "sense of the meeting" simply reflects the respective voting
powers of those who favor and oppose a particular outcome." On  the US veto power they  say the
following: "The original Articles of Agreement of the IMF and the Bank ensured that only a few
key decisions had to be taken by special majorities. In the case of the IMF, the US share meant
that in a number of these decisions, which could only be taken with a special majority of the
votes, the US would effectively have veto power. Over the years, however, the categories of
decisions that require special majority have only increased and so has the number of decisions
subject  to  US veto power. m9 Within  the  Bank, the decision to amend the Articles of Agreement
was,  in 1989, turned into a decision requiring 85% of the votes in order to preserve the US veto.
These trends are the result of quid pro quo negotiations where the higher number of decisions
susceptible to US veto has been the way of off-setting declines in relative US power in the
organizations."
This veto right also can be created by any other group that block the 85% required. Faini and
Grilli' i' note that besides the United States that can block alone, also a group like the UK, France
and Germany can act "in concert". Faini and Grilli further describe political positions inside the
institutions. Those positions "  [...]  are in  many ways inevitable, given their nature, ownership
structure and functions." The cases they mention are:  [...] "the decision of the World Bank not to
finance the Aswan Dam in Egypt in 1995 or the decision of the IMF to extend a huge loan to
Mexico  in 1995 (supported  by a credit facility  of the United States  and  a  Bank of International
Settlement   loan on account   of the Group   of   10),   that are normally categorized as political
decisions. The former took place under pressure from the United States and the United Kingdom
wishing to "punish" in some ways President Nasser for his dealings with the Soviet Union. The
second was taken, largely on behalf of the United States (and the nine other members of the G-
10), set on helping a critically important country in the Western Hemisphere." Faini and Grilli say
it is difficult to determine what -coalitions emerge'"  in the governing Boards" of the World Bank
and the IMF. Nevertheless they say: "Views are nonetheless often expressed on who holds the
most influence in these institutions. Some of them are held with particular vigor. The United
States, the G-7, the United States-Europe acting in concert are often identified as the critical
power holders in both the World Bank and the International Monetary Fund.

„112

60



As a member of the Inspection Panel I did witness one of those moments when a vote was
necessary in the Board of the World Bank. This was on July 6 and 7,2000, in a final Board
meeting to discuss the Final Report of the Inspection Panel on the 'Western Poverty Reduction
Project: Qinghai Component' in China.' This project has been considered to be 'one of the most
controversial projects in the entire 54-year history of the World Bank.'"3 Our rather critical
report led to a disagreement and division of opinions on what should be done to improve the
conditions, and mitigate the circumstances for the people involved. In this project, the custom of
consensus voting was no option.
As a member of the Inspection Panel I did witness one of the very rare exceptions when a vote
was necessary in the Board of the World Bank. This was on July 6  and 7,2000, in a final Board
meeting to discuss the Final Report of the Inspection Panel on the "Western Poverty Reduction
Project: Qinghai Component" in China. This project has been considered to be "one of the most
controversial projects   in the entire 54-year history  of the World  Bank".114 Our rather critical
report led to a disagreement and division of opinions on what should be done to improve the
conditions, and mitigate the circumstances for the people involved. In this project, the custom of
consensus voting was no option. The majority (of the votes) of the Board decided to ask
management for further research what could result  in a delay ofa final decision of the  loan of the
Bank of at least a year. Very sadly, the final outcome was, China decided to go along with the
project without the World Bank. 'ls For none of us this was a victory.

World Bank Mission Statement

Finally, little wording, if any, can be found in the IBRD and IDA Articles of Agreement to
address what at present is advertised as the main goal of the World Bank: Poverty Alleviation.
The title of the Mission Statement116 of the World Bank today is as follows: "Our dream is a
world free of poverty". Other words that are rather different from the economic terminology in
the Articles of Agreement are for example "Fight poverty with passion" or "help people help
themselves".
Nevertheless, the latter observation cannot be understood as if I do not see nor understand the
power of economic growth as important means for poverty alleviation.  I am not blind to the need
to  inject (soft) loans  into the poorest countries  of the world.  I  am also  not blind that those capital
injections have to go together with market-oriented measures, such as to a certain extent the
liberalization of the market, fighting corruption and supporting good governance through capacity
building. However, those interventions have to be combined with a just distribution of wealth.  A
fair distribution is the only way to fight poverty. To my opinion, the world is still far away from a
fair distribution. In contrary, the gap between the rich and the poor is ever growing. No longer is
this a "simple- gap between countries. Although one cannot ignore the differences between the
poorest countries of the world and the wealthy Western countries, one can also not ignore the
existence of extremely rich individuals  from the poorest countries of the world (often as a result
of corruption) and the rise of poverty in the Western world.
Yet, economic activities have to be embedded into national and multilateral structures that
guarantee enough tax incomes for governing institutions, their public services to society, and
democratically elected bodies to control all the activities on a national and international level.
Who will contest the necessity of a strong public education system which is the basis for any
democratic society? The same is true for good transportation infrastructure, and an independent
law and order system based on highly educated jurists who are not vulnerable to bribes. How
many economists have referred to the correlation between investment into education and science
at the one hand and economic growth on the other?
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Criticism Inside and Outside Leading to Establishment of Inspection Panel

As mentioned above, President Preston took office  at the  Bank  in 1991, positioned already  on  a
firing line and confronted with criticism that it ignored environmental issues. Prestoni 17 wanted to
review the overall  efficiency' 18  of the Bank's operations. A taskforce was formed, headed  by  a
Senior Manager Willi Wapenhans, to examine the quality  of Bank operations. The internal report
that was submitted  to the Executive Directors  in  the fall  of 1992 has since  then been called  "The
Wapenhans Report"119. The introduction of the report stated:

"As a development institution, the Bank has continuously broadened its activities.
Increasingly ambitious goals and development priorities have expanded its reach in a
rapidly growing membership at a time of substantial volatility  in the global economy.
The projects the Bank supports -as a lender of last resort- of necessity entail
substantial risk taking. This calls for vigilance, realism, and constructive self-
evaluation. The Bank must be no less restrained in diagnosing and seeking to remedy
its own shortcomings than it is in seeking help member countries recognize and
address theirs. For only through rigorous and continuous self-assessment based on
exacting standards can a large and influential institution such as the Bank maintain its
effectiveness. „120

The findings in the report, which were an important milestone in the Bank's self-evaluation
efforts, are in unmistakable terms. A few examples are:

"The risks arising from weak borrower commitment receive inadequate attention, as
do other risks. Inadequate attention is also given to sensitivity analyses,
implementation planning (including procurement scheduling) and sustainability,

i.121

and,
"Only 17 percent of staff interviewed  felt that analytical  work done during project
preparation was sufficient to ensure the achievement of project quality. Most others
(believing timely delivery is the dominant institutional value) thought that better
project work would be done if annual lending contracts were to put less pressure on
departments, divisions, and task managers to deliver projects on schedule,

„122

and,

"A  number of current practices with respect to career development, feedback to staff,
and signals from managers militate against a sharper focus on portfolio performance
management. Existing incentives act as barriers to desirable changes in behavior.
Practices tend to put a premium- in recruitment, in formulating work programs, and
in promotions on conceptual and planning abilities rather than on practical
managerial and implementation experience. There is a widely held staff perception
that  exposure to appraisal and lending  work [...] enhances career development
prospects whereas portfolio management experience does not,"

and,

"Noncompliance remains a serious problem, particularly in relation to financial and
audit covenants. In an era of heightened concern over the importance of prudent
governance,  it is unacceptable that instruments of transparency and accountability are
neglected.

„  123

The former General Counsel of the World Bank, Mr. Ibrahim Shihata, also refers to a rather
striking finding of the Wapenhans Report:
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"One of the findings of the Task Force's report (Wapenhans Report), submitted to the
Bank's Board of Executive Directors in November  1992, was that the Bank staff
were often concerned about getting as many projects as possible approved under the
Bank's lending program. In such an "approval culture," less attention had been given
to the commitment ofborrowers and their implementing agencies, or to the degree of
"ownership" assumed by borrowers of the projects financed by the Bank and the
policies underlying them. At the project level, the leading design problem identified
was that projects had become too complex. The Task Force concluded, inter alia, that
the Bank should improve the performance of its portfolio through changes in its own
policies and practices.

"

The follow-up on the Wapenhans Report came with an action program124 including proposed
detailed steps to be taken. In the introduction it is stated:

"This action program must be considered within the Bank's overarching objective of
poverty reduction which can be achieved only by restoring or accelerating economic
growth and by focusing on policies and programs that specifically benefit the poor. It
is therefore critical that the linkage between the Bank's central focus on poverty
reduction and the proposed heightened emphasis on implementation be fully
recognized."

The report further provides many major proposed improvements in the Bank's implementation
performance, such as the introduction or revision of training programs, different rewards and
incentive system, a more user-friendly system to document and disseminate the Bank's
operational policies and procedures, a revision of the role of field offices etc.

In Chapter G, "Giving attention to generic factors affecting portfolio performance",12' I found a
first reference126 to an Inspection Panel in a Bank Document. In the first phrase of paragraph 60
on page 22, a reference is given to a "suggestion that the Bank consider establishing an
independent operations inspection unit". I assume this refers to the outside pressure on the Bank
to establish a permanent accountability mechanism. The paragraph is as follows:

"Inspection Function. Responding to the suggestion that the Bank considers
establishing an independent operations inspection unit, a review was commissioned
to take account of experience with inspection functions in selected member
countries and consider whether a new inspection function was needed to augment
the Bank's existing supervision, audit, and evaluation functions. A related but
separate issue analyzed was whether the Bank has ready access, when necessary, to
a reliable source of independent judgment about specific operations that may be
facing severe implementation problems. The review concluded that the interests of
the Bank would be best served by the establishment of an independent Inspection
Panel. The draft report was circulated to Executive Directors   in   June   1993   for
discussion at an informal seminar in July. It will then be revised in light of the
discussion and subsequently submitted to the Board for approval."

The context in which the proposal was made, namely the follow-up actions on the Wapenhans
Report raise the question of who may claim to be the "founding father" of the Inspection Panel.  It
is obvious that the outside world, and in particular the internationally operating NGOs at the time,
were demanding accountability. It is undeniably correct: they had a strong impact and were
feeding the discussions in the Bank.
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Nevertheless, it has been the forces inside the institution that clearly came to the same
conclusions. One could say that this was a result of the outside pressure. That might be true,
nevertheless, I want to stress that in an institution of this magnitude one can find the same
commitment for evaluation and a positive change. The people inside the institution reflect the
average society at the same time. Thus, with the acceptance of the Action Plan in the summer of
1993, the first step was made by the Executive Directors to create an accountability mechanism. It
clearly has been the deliberate wish of the Executive Directors to have more authority on the
extended activities of the Institution.

Concluding Remarks

On the basis of historical evidence it can be concluded that the Bank, established with a special
purpose to reconstruct Europe after World War II, became a different institution over time. The
tasks taken on by the Bank grew rapidly, transforming itself from a post-war reconstruction
agency to a development bank. An important marker for the change was the establishment of
IDA, a response for the least developed countries in the world. During the last half century,
borrowing countries became donors and demanded more influence through their Executive
Directors in the institution. Their position had not been clear by the time the institution was setup.
Over time, the Executive Directors tried to obtain more control on the institution, in which
Management  had, and still  has, a powerful position.  In 1947, Management received the right  to
develop recommendations on policy matters, while the Board only could accept or refuse these -
an arrangement that still exists today.  The part the Executive Directors play in the selection of the
Presidents of the Bank has been minimal.  All that can be found written about the powers of the
Executive Directors leads to the conclusion that they are in a constant battle to obtain and
maintain  some grip on the daily operations of the Bank.
The Bank's staff increased enormously during  the  1950s  and  more so during the 19605 while  the
financial portfolio grew even faster. At the same time, with all the new task and issues, targets
and development objectives and wide-ranging development objectives being taken-up, the Bank
became a complex construction. Headquarters, the Main Complex building (MC), can be walked
through unit by unit and corner after corner leading through the different offices. One office does
not necessarily know what the other one does. In 2000, the World Bank Group had a human
capital of 10,500 staff members  from 195 countries,  and  had the largest source of capital  for the
developing world -almost $500 billion in loans. The IBRD has an AAA bond rating and is
consistently profitable.

127

After all the input of Management of the institution is given and, as discussed above, with or
without interference in the operations, it is ultimately the national, regional, or local authorities
that are responsible for the correct implementation of the elements and components of the project
agreed upon in the PAD. They often discover, to their displeasure, that reality on the ground is
rather different from what is supposed to be implemented according to the PAD. The restriction
to just work at projects is difficult for Management and even after certain consultation there are
still no real tools to guarantee that at national levels implementation is done appropriately.
Governments prefer to keep their sovereignty instead of being controlled by the Multilateral
Financial Institution that, in its turn, is dominantly controlled by Western governments and is by
far the most controlled by the United States, followed by Europe, and Japan. Nevertheless, it was
and still is, a missed opportunity to highlight causes for problems or to put the blame where it
sometimes belongs.
The result of the self-evaluation, the Wapenhans Report mentions in unmistakable
terminology the many shortcomings of the Bank's operations. One shortcoming was that
Bank staff was more occupied with having approved as many projects as possible, than
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with giving attention to sensitivity analyses, implementation planning (including procurement
scheduling), and sustainability. It is evident that the publication of the internal Wapenhans
Report, plus the pressure of civil society, set the ground for the Executive Directors to finally
create the Inspection Panel.

' Mr.  Ibrahim Shihata, the fonner General Counsel of the World Bank who lately passed away, told me in
January 2000 shortly after the second edition of his book  The  World Bank Inspection Panel, was published,
that the decision to bring IFC within the mandate of the Inspection Panel had been near by. It was just a
matter of "A simple decision of the Executive Directors of the World Bank", was what he told me. This
decision has up to now never been taken.
2 World Bank Group. Questions and Answers: Facts and Figures about the World Bank Group.
Washington DC: 1998, p. 36.
"A Bank guarantee is a irrevocable commitment to a third party that has loaned funds to a borrower in a
Bank member country that the Bank will repay the guaranteed portion of the debt obligation if, under
specified conditions, the borrower does not. The borrower may be the member country, or one of its
entities, or a private sector entity in the member country. The sovereign member counter-guarantees the
Bank. Thus, ifa Bank guarantee is called by the third party, the Bank pays under the terms of the Bank."
2ldem, p. 12-13: "MIGA was established in April 1988, to facilitate the flow of private direct investment to
its developing member countries. It provides investment guarantees (insurance) against political risks to
foreign private investors in developing countries, and investment marketing services and legal advice to
host governments on means to better attract foreign investment"
2   Idem,   p. 9 "ICSID was founded  in   1966. It provides facilities   for the conciliation and arbitration   of
disputes between governments (or constituent subdivisions or public agencies) of ICSID member countries.
The Center's objective in making such facilities available is to promote an atmosphere of mutual
confidence between governments and foreign investors conducive to private international investment."
2 The African Development Bank, as a result of a civil war, had to move from Cote d'Ivoire to Tunisia. See
the African Development Bank website: http://www.afdb.org.
2 The Equator Principles website. Available from http://www.equator-principles.com. On July 4' 2003, ten
private banks made a public announcement stating that they would adopt the Equator Principles. At the
time this work is published the group has increased to 40 financial institutions.
2

Idern, Equator Principles website: "These principles are intended to serve as a common baseline and
framework for the implementation of our individual, internal environmental and social procedures and
standards for our project financing activities across all industry sectors globally. In adopting these
principles, we undertake to review carefully all proposals for which our customers request project
financing. We will not provide loans directly to projects where the borrower will not or is unable to comply
with our environmental and social policies and processes.

"

2 At present, the IFC policies are under review. Both private banks that adopted the Equator Principles and
a group of Non-Governmental Organizations (NGOs), such as Friends of the Earth International and
BankTrack are involved in this revision.
2 A resort in New Hampshire, US, where the IMF and IBRD were negotiated.
2 International Bank for Reconstruction and Development. A Guide to the World Bank Washington DC:
2003, p. 151.
2 Mason, Edward S. and Robert E. Asher. The World Bank since Bretton Woods. Washington DC: The
Brookings Institution, 1973, p. 33-34. (Hereinafter referred to as Mason and Asher).
2 pincus, Jonathan R. and Jeffrey. A. Winters. Reinventing the World Bank United States: Cornell
University Press, 2002, p. 1. (Hereinafter referred to as Pincus and Winters). the guarantee, and a new
sovereign obligation is created between the member country and the Bank."
 Idern, p.  12-13:  "MIGA was established in April  1988, to facilitate the flow of private direct investment to
its developing member countries. It provides investment guarantees (insurance) against political risks to
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foreign private investors in developing countries, and investment marketing services and legal advice to
host governments on means to better attract foreign investment"
4   Idem,   p.   9:   "ICSID was founded   in   1966. It provides facilities   for the conciliation and arbitration   of
disputes between governments (or constituent subdivisions or public agencies) of ICSID member countries.
The Center's objective in making such facilities available is to promote an atmosphere of mutual
confidence between governments and foreign investors conducive to private international investment."
5 The African Development Bank, as a result of a civil war, had to move from Cote d'Ivoire to Tunisia. See
the African Development Bank website: http://www.afdb. org.
6 The Equator Principles website. Available from http://www.equator-principles.com. On July 4' 2003, ten
private banks made a public announcement stating that they would adopt the Equator Principles. At the
time this work is published the group has increased to 40 financial institutions.
7 Idem, Equator Principles website: "These principles are intended to serve as a common baseline and
framework for the implementation of our individual, internal environmental and social procedures and
standards for our project financing activities across all industry sectors globally. In adopting these
principles, we undertake to review carefully all proposals for which our customers request project
financing. We will not provide loans directly to projects where the borrower will not or is unable to comply
with our environmental and social policies and processes."
8 At present, the IFC policies are under review. Both private banks that adopted the Equator Principles and
a group of Non-Governmental Organizations (NGOs), such as Friends of the Earth International and
BankTrack are involved in this revision.
9 A resort in New Hampshire, US, where the IMF and IBRD were negotiated.
10 International Bank for Reconstruction and Development. A Guide to the World Bank. Washington DC:
2003, p. 151.
11 Mason, Edward  S. and Robert E. Asher.  77;e  World Bank since Brenon Woods. Washington  DC:  The
Brookings Institution, 1973, p. 33-34. (Hereinafter referred to as Mason and Asher).
12 pincus, Jonathan R. and Jeffrey. A. Winters. Reinventing the World Bank United States: Cornell
University Press, 2002, p. 1. (Hereinafter referred to as Pincus and Winters).
13 Idem, p. 2-3
14 Articles of Agreement article one, Purposes: The Purposes of the Bank are:

(i)          To assist in the reconstruction and development of territories of members by facilitating the
investment of capital for productive purposes, including the restoration of economies
destroyed or disrupted by war, the reconversion of productive facilities to peacetime needs
and the encouragement of the development of productive facilities and resources in less
developed countries.

(ii)           To promote private foreign investment by means of guarantees or participations in loans and
other investments made by private investors; and when private capital is not available on
reasonable terms, to supplement private investment by providing, on suitable conditions,
finance for productive purposes out of its own capital, funds raised by it and its other
resources.

(iii) To promote the long-range balanced growth of international trade and the maintenance of

equilibrium in balances of payments by encouraging international investment for the
development of the productive resources of members, thereby assisting in raising
productivity, the standard of living and conditions of labor in their territories.

(iv) To arrange the loans made or guaranteed by it in relation to international loans through other

channels so that the more useful and urgent projects, large and small alike, will be dealt with
first.

(v)             To conduct its operations with due regard to the effect of international investment on business
conditions in the territories of members and, in the immediate postwar years, to assist in
bringing about a smooth transition from a wartime to a peacetime economy.

15 Article II, Membership in and Capital of the Bank, Section 2: Authorized Capital sub-section 2 (a), the
authorized capital stock of the Bank shall be $10,000,000,000 in terms of United States dollars of the
weight and fineness in effect on July  1,1944. The capital stock shall be divided into 100,000 shares having
a par value of $100,000 each, which shall be available for subscription only by members.
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" Rich, B. "A Cuckoo in the Nest" The Ecologist 24 (1994) 1: p. 8. Cited in: Jean Hardy. 77:e histog and
changing objectives  of the  World  Bank  Available from
http://www.greenspirit.org.uk/resources/WorldBank.htm.
17 66Callable capital  is that portion of the subscribed capital stock subject to call  only as and when required
by the Bank to meet its obligations on borrowing of funds for inclusion in its ordinary capital resources or
guarantees chargeable to such resources." Definition from African Development Bank website. Available at
http://www.afdb.org/.
18 The World Bank Group website: "About us". Available from http://www.worldbank.org.
19 The World Bank Group. Annual Report 2004 Washington DC: p. 19: "Callable Capital:
iv) $151,775 million of IBRD's capital may, under the Articles, be called only when required to meet
obligations of IBRD for funds borrowed or on loans guaranteed by it. This amount is thus not available for
use by lBRD in making loans. Payment on any such call may be made, at the option of the particular
member, either in gold, in U.S. dollars or in the currency required to discharge the obligations of IBRD for
which the call is made. v) $26,461 million of IBRD's capital is to be called only when required to meet
obligations of IBRD for funds borrowed or on loans guaranteed by it, pursuant to resolutions of IBRD's
Board of Governors (though such conditions are not required by the Articles). Total: $178,236 million.
Equity used in Equity-to-Loans Ratio - Reported Basis $31,332 million. (in 2003: $30,027 million)."
20 IDA funds are also made available by Group I member countries.
21  1  do not comment on Articles 4,6 and 8 to 11, since they are more technical  and far from the subject of
this dissertation.
22 Article IV, Operations, sub-sections: 1. Methods of Making or Facilitating Loans. 2. Availability and
Transferability of Currencies. 3. Provision  o fCurrencies for Direct Loans. 4. Payment Provisions for Direct
Loans. 5. Guarantees. 6. Special Reserve. 7. Methods of Meeting Liabilities of the Bank in Case of
Defaults. 8. Miscellaneous Operations. 9. Warning to be Placed on Securities. 10. Political Activity
Prohibited.
23 Member countries, also called donor countries (Group I) and developing countries (Group II).
24 Article IV, Section  10:
"International Bank for Reconstruction and Development Articles of Agreement (as amended effective
February  16, 1989), Headquarters Washington D.C., "The Bank and its officers shall not interfere  in the
political affairs of any member; nor shall they be influenced in their decisions by the political character of
the member or members concerned. Only economic considerations shall be relevant to their decisions, and
these considerations shall be weighed impartially in order to achieve the purposes stated in article  1."
25 Mason, Edward and Robert Asher. The World Bank since Bretton Woods. Washington DC: The
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situation in Chad exemplifies the need for the Bank to be more forthcoming about articulating its role in
promoting rights within the countries in which it operates  [...] [and] perhaps  this case should lead  [...]to
study [of] the wider ramifications of human rights violations as these relate to the overall success or failure

 fpolicy compliance in future Bank-financed projects",
Taillant, J.G. Human Rights and the International Financial Institutions. The Sustainable Justice 2002,

Implementing International Sustainable Development Law, Montreal, Canada. 13-15 June 2002.
51 Taillant refers to the International Covenant on Economic, Social and Cultural Rights that came into
force  in  1976.
52 Universal Declaration of Human Rights, as referred to by Taillant.
53 World Bank. A Guide to the World Bank Washington DC, 2003, p. 31.
54 Since 1995, the European Investment Bank is closely followed by CEE Bank Watch Network, an
international NGO with member organizations from 10 countries of Central Eastern Europe and the CIS-
region. The network monitors International Financial Institutions in the region. Their website is available at
http://www.bankwatch.org. Their five main objectives are:

•    To create public awareness about International Financial Institutions activities in Central and
Eastern European countries and their social and environmental impacts.

•     To promote public participation in the decision making process about policies and projects of
International Financial Institutions, on the local, national and regional levels.

•   To help non-governmental environmental organizations and citizen groups to monitor what
the International Financial Institutions are doing in the Central and Eastern Europe.

•     To change or stop environmentally and socially destructive policies and projects of
International Financial Institutions in Central and Eastern Europe, and promote alternatives.

•   To cooperate with environmental citizen organizations in stopping destructive activities of
Transnational corporations and to limit their overall impacts on the environment in Central
and Eastern Europe.

55 The Board of Governors is formed by representatives of all governments who are members of the World
Bank. In many cases this will be the Minister of Finance.
56 Article V, section 2 (a): "All the powers of the Bank shall be vested in the Board of Governors consisting
of one governor and one alternate appointed by each member in such manner as it may determine.  [...]
section 2 (b): The Board of Governors may delegate to tile Executive Directors except the power to:

(i)                 Admit new members and determine the conditions of their admission;
(ii)           Increase or decrease the capital stock;
(iii) Suspend a member;
(iv) Decide appeals from interpretations of this agreement given by the Executive Directors;

(v) Make arrangements to cooperate with other international organizations (other than informal
arrangements ofa temporary and administrative character);

(vi)        Decide to suspend permanently the operations of the bank and to distribute its assets;
(Vii) Determine the distribution of net income of the Bank."

57 United States, Japan, Germany, France, United Kingdom, China, Russian Federation, and Saudi Arabia.
58 IBRD Executive Directors' Voting Status, Corporate Secretariat, November 1,2004.

United States: Votes 265,219 = 16.39%
Japan: Votes 127,250 = 7.87%

Germany: Votes 72,649 = 4.49%
France: Votes 69,647 = 4.30%
United Kingdom: Votes 69.647 = 4.30%
China: Votes 45,049 = 2.78%

 
Russian Federation: Votes 45,045 = 2.78%
Saudi Arabia: Votes 45,045 = 2.78%

59 Switzerland became a member of MIGA in 1988.
60 The World Bank Document of Corporate Secretariat 05/01/04: Constituency 18: Antigua and Barbu(la
The Bahamas, Barbados, Belize, Canada, Dominica, Grenada, Guyana, Ireland, Jamaica, St. Kitts and
Nevis, St. Vincent & the Grenadines.

69



61 Rigo Sureda, A. "Informality and effectiveness in the operation of the international Bank for
Reconstruction and Development." Journal Of International Economic Law ?? (2003): ??. Oxford
University Press, p. 2. Mr. Rigo Sureda, who at present is a Senior Advisor to Fulbright & Jaworski L.L.P
for International Financial Matters, explains his views should not be attributed to the World Bank or
Fulbright & Jaworski L.L.P.; further referred to as Sure(la.
62 Articles of Agreement, Article V, section 4  (a).
63 Sure(la refers to Article V, Section 5(b).
64 Sureda is citing from: Mason Edward S. and Robert E. Asher. The World Bank since Bretton Woods.
Washington DC: The Brookings Institution, 1973.
65 A. Rigo Sure(la. "Informality and effectiveness in the operation of the international Bank for
Reconstruction and Development."Journal oflnternational Economic Law, 2003. Oxford University Press.

&4Edward S. Mason and Robert E. Asher, The ;ForW Bank since Bre#on Woods Washington DC: The
Brookings Institution, 1973, p. 87.
67 Idem, P. 89.
68 Eugene Robert Black was President of the World Bank from July 1949 until December  1962.  From the
World Bank website: Archives. Available at http://www.worldbank. org.
69 Kraske, Jochen et al, Bankers with a Mission: 71:e Presidents Ofthe World Bank. 1946-1991 New York:
Oxford University Press,  1996, p. 92. (Hereinafter referred to as Kraske).
10 Idem, p. 112.
71  At present the World Bank has 186 member states.
72 World Bank website 2005: Five Agencies, One Group: http://www.worldbank. org.
73 Idem.
74 World Bank website: Pages from World Bank History: President Eugene Robert Black:
http://www.worldbank.org.
75 Edward S. Mason and Robert E. Asher, The World Bank since Bretton Woods (Washington D.C.: The
Brookings Institution, 1973). p. 66.
16  Jochen KIaske et  al.,  Bankers with a  Mission:  The  Presidents  of the  World  Bank.  1946-1991  glew York:
Oxford University Press, 1996, p. 115.
77 Edward S. Mason and Robert E. Asher. 77:e World Bank since Brenon Woods Washington DC: The
Brookings Institution, 1973, p. 407. In: Bankers witha Mission.· The Presidents Ofthe World Bank. 1946-
/991 Jochen Kraske et al. New York: Oxford University Press, 1996.
18 Wen, p. 128-135.
19 ldern, p. 213.

80 Idem, p. 257.
81 World Bank Group. World Bank Group Historical Chronologv. htto://www.worldbank.org p. 212.
82 Idem, P. 239.
83 World Bank Press Release, June 17, 1991.
84 World Bank Group. World Bank Group Historical Chronolog. http://www.worldbank.org p. 221.
Reference to Conable's speech at the Annual Meeting Washington DC, July 1991.
85

Mason, Edward S. and Robert E. Asher.  The World Bank since Bretton Woods Washington DC: The
Brookings Institution, 1913.  In·.  Bankers with a  Mission:  The  Presidents of the  World  Bank.  1946-1991
Jochen Kraske et al. New York: Oxford University Press, 1996, p. 66.
86 Richard Scobey, is Sector Manager Africa Regional Office-ESSD1 (Environmental Sustainable
Development) in a presentation on June 5,2000 in Washington DC where I was present.
87 Hardy, Jean. Re history and changing objectives of the World Bank.

http://www.greenspint.org.uk/resources/WorldBankhtm.
Callable capital is that portion of the subscribed capital; stock subject to call only as and when required

by the Bank.
89 International Bank for Reconstruction and Development. A Guide to the World Bank Washington DC:
2003, p. 25.
90 Rigo Sureda, A. "Informality and effectiveness in the operation of the international Bank for
Reconstruction and Development." Journal oflnternational Economic Law 6(2003)3: p. 565-596.
91 Mason, Edward S. and Robert E. Asher. The World Bank since Brenon Woods Washington DC: The
Brookings Institution, 1973, p 416-417.

70



92 The Wording 1 remember quite well.
91 Knske, Jochen et al., Bankers with a Mission: The Presidents of the World Bank. 1946-1991 New York:
Oxford University Press, 1996, p. 110. Kraske is referring to an interview by Mendels with President Black
(date and publication unknown).
94 IDA, Article V Section  L Use of Resources and conditions of financing has in total sub-sections (a), (b),
(c), (d), (e), (f), and (g).
95 Idem.
96 Countries in the same constituency as Spain are: Costa Rica, El Salvador, Guatemala, Honduras, Mexico,
and Nicaragua.
97 Together in the constituency with Portugal are Albanig Greece, Italy, Malta, San Marino, and East
Timor.
981'he other members in the constituency of the Netherlands are: Armenia, Bosnia and Herzegovina,
Bulgaria, Croatia, Cyprus, Georgia, Israel, Macedonia, Moldova, Romania, and Ukraine.
99 Member countries to the World Bank are divided between Group I countries: those that finance the loans
and donate for projects, and Group II countries: the borrowing countries. The Annual Report 2003 World
Bank Volume Il: The following new EU countries were eligible in 2003 for World Bank funding: The
Czech Republic, Hungary, Estonia, Slovakia, Lithuania, and Latvia.  At present,  19 of the 25 EU countries
are Group I countries, including the 15 former or "old" EU states.
  World Bank. The World Bank Annual  Report 2005:  Year in Review. Washington DC: 2005.
101 The German Executive Director, Eckhard Deutscher, spoke to me about this. As a result, an e-mail letter
was sent to a German member of the European Parliament, Ms. Karin Junker. If this has led to any action is
unknown.
102 When the G10 changed into the G7, The Netherlands, for long considered to have a strong economy
with international influence lost their seat. The Netherlands are still part of the G10
103 The European Constitution voted against by France and the Netherlands. In this Constitution first
suggestion was made Europe should have one seat in the International Institutions such as the World bank.
104 The governing structure ofthe IMF is identical to that from the World Bank.
103 Sureda citation from Rigo Sureda, A. "Informality and effectiveness in the operation of the international
Bank for Reconstruction and Development."Journal ofInternational Economic Law 6(2003)3: p. 565-596.
106 Sureda citation from Document... Rigo Sureda, A. "Informality and effectiveness in the operation of the
international  Bank for Reconstruction and Development." Journal of International Economic Law
6(2003)3: p. 565-596.
101 idem, from Mason and Asher p. 213.
1"  Caliari,  Aldo and Frank Schroeder.  Reform proposals for  the  Governance  Structure  of the  International
Financial  Institutions,  New  Rulew for  Global  Finance  Briefing Paper. P. 3.  http://www.new·rules.orfi
109 Footnote of Caliari and Schroeder: "Since the Fund's inception, for example, the types of decisions
requiring a qualified majority has risen from 9 to 53. Currently there are 18 categories of decisions
susceptible of US veto. (Buira 2002a: 220) Among them are: the decisions on giving certain uses to fund
resources, etc.
tio Faini, Ricardo and Enzo Grilli. "Who runs the IFIs?" Development Studies workingpapers 191, October
2004. http://www.daeliono.unimi.it p. 4.
m  Idem
112  Idern, p.  5.
113 Goodland, Robert, "Environmental and social lessons to be learned from the World Bank's fiercest
controversy." a World Bank Group Invited Address, presented to World Bank Staff. Washington DC. 18
September 2001.
114 Idem
115 See interview in Part IV with President Wolfensohn
116 World Bank Group, Mission Statement: http://www.worldbank.org/about/whatis/mission.htm
Our dream  is  a world free  of poverty.
To fight poverty with passion and professionalism for lasting results.
To help people help themselves and their environment by providing resources, sharing knowledge, building
capacity, and forging partnership in the public and private sectors.
To be an excellent institution able to attract, excite, and nurture diverse and committed staff with
exceptional skills who know how to listen and learn.
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127 If a Bank is rated by one of the rating agencies as a triple A it is regarded a very solid and safe financial
institution.

72



Chapter 4 The Inception of the World Bank Inspection Panel, its
Mandate and its Structure

The  history  of the World Bank Inspection Panel begins  in the 19809  with  the Bank involvement
in the Narmada Dam project in India, while the Bank is already under fire for its weakness in
accepting strong environmental policies and for not being transparentl. General Counsel, Ibrahim
Shihata calls it The Narmada Lesson: the Narmada River Development (Gujarat) Sardar Sarovar
Dam and Power Project, and the Narmada River Development (Gujarat) Water Delivery and
Drainage Project, which was "the most important case to draw public attention to the
accountability issue."2 Shihata explains the historical involvement of the bank: "Agreements with
the  World  Bank to partially finance both projects were signed  in  1985 and became effective  on
January 6, 19863 Although the International Development Association (IDA) credit for the
International Bank for Reconstruction and Development (IBRD) loan and the IDA credit for the
dam project were still under disbursement when issues related to the project's implementation
attracted world-wide attention...4

The design of this mega-project in India and the expected consequences for hundreds of
thousands of people and the environment caused international disarray. nongovernmental
organizations (NGOs) from India, the United States and Europe sound the alarm.
Hearings were organized in the American Congress under the chairmanship of Barney
FrankS and protests were expressed in the European Parliament: The result was finally
the creation in 19937 of the World Bank Inspection Panel, the first body of this kind
giving voice to private citizens in an international context. This Chapter will first briefly
describe the events that lead to the creation of the Panel: the Narmada Dam and the first
adopted environmental and social policies, followed by the role of some Executive
Directors in the Bank. Secondly, this will be followed by describing the resolution
establishing the Panel and the two revisions of the Resolution that take into account the
evolving role ofthe Panel. In this later part certain of the dilemmas in the mandate will be
reviewed.

The Narmada Dam

The Sardar Sarovar Dam also called the Narmada Valley Development Project involves the
construction of thousands of dams on the Narmada river in India, considered to be one of the
holiest rivers in India. The following is stated on this by The Indian National Trust for Art and
Cultural Heritage (INTACH), an autonomous body for the conservation of natural and cultural
heritage:

"Ours was a country which always  had a spectrum of vibrant cultures.  This  has been
so because the land was rich.  We owe the richness of our land to our rivers big and
small, great and obscure. That is why in India we venerated our rivers. Narmada is
one of the most sacred of our rivers flowing through the real heartland of the sub
continent, far surpassing Ganga or any other river in India in antiquity. According to
our beliefs she should never be fettered.  [...]  We in India had been for a  very  long
time worshippers of our rivers. For us all our rivers are sacred. The names we
adorned our rivers with reflect our attempt to bring down to earth around us the Gods
we conceive of inhabiting the heavens. Time erodes and weathers down cultures and
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mountains alike. They transform the rivers also. The river Saraswathi is an example
which can now be located only in mythology and traced on earth only by specialists
like geomorphologists. Practically every river in India is dying in front of our eyes.
Erosion has silted up their beds. So during the monsoons they cause disastrous
floods. Dams have simultaneously drowned their reaches and amputated parts of their
bodies. "8

The turbulent Narmada river (Nermi'de) stretches  over   1,250 km, arising in Madhya Pradesh
state, in central India and flowing through Gujarat state to the gulf of Khambat.' The project
included 30 major dams, 135 medium and over 3000 small dams to be constructed over 50 years.
Its centerpiece, the Sardar Sarovar Dam, was designed to stretch 4,000 feet [1219.2 meter] across
the river and rising to the height of a 45-story building-making it the largest water development
project in India and possibly in the world. The multi-billion dollar venture is intended to irrigate
nearly 4.8 million acres [1942490.88 hectares] of farmland and bring drinking water to 30 million
people living along its banks and surrounding communities. Its construction would also uproot
almost half a million people living along its banks and in surrounding communities, many of
them indigenous people known in India as the Adivasi. 10

Over the years protest in India grew against the project. The "National Alliance of People's
Movements" and "Safe de Narmada Movement", both under the lead of Medha Patkar, received
international support from NGOs from Europe and the Unites States. This international alliance
took the case to both the American Congress and the European Parliament, of which at the time I
was a member. 11

The European Parliament and Narmada

On  Thursday   11   July   1991 the European Parliament adopted a resolution  "On the disastrous
consequences of the Narmada project in India".12 The final resolution was a joint effort of some
members of Parliament (including myself).11 During the debate in the Parliament, held in the
hours set aside for urgent matters (mostly human rights issues) two members joined the debate
with the European Commissioner Mr. Schmidhuber: Mr. Telkamper for the Green Party, and
myself for the Socialist group. A selection of the words from the floor:

Van Putten:

"President, what is one minute 14 to talk about a project in India involving the
construction of more then 3000 dams in a vast river basin as big as the Rhine and
which would stretch from Basle to the North  Sea of the Dutch Coast?  If this project is
implemented in full, more then one million peoplet' will be forced off their land and
vast expanses of fertile land and forest areas will disappear under water. Our aim in
this resolution is to make clear to the World Bank, which is involved in the project,
that it must wait for the findings of an independent mission whose task is to
investigate whether this project, which was drawn up fifteen years ago, is not
completely obsolete and out of date.

Telkamper:

"In our view, far too little attention has been paid to the social consequences of this
project and the associated economic and social costs of the project yet to be
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calculated- and indeed cannot be properly calculated, just like the costs of German
unification."

And:

"Because of protests from a range of countries and appeals from international NGOs
- there is a worldwide campaign of opposition to the project- the World Bank, as one
of the principal sources of finance has decided to suspend its aid and investigate the
whole project further. We should support this decision by the World Bank. That is
why  I am calling on the Commission to consider as a matter of principle, whether the
Community should go on financing major dam projects or rather wait and see how
the World Bank responds.„16

On  June  17,   1991, just before the debate  in the European Parliament, President Conable  of the
World Bank commissioned an independent review panel of the ongoing implementation of the
Sardar Sarovar projects, partially financed by the World Bank. Bradford Morse, former
administrator of the United Nations Development Program (UNDP), was selected to head the
Commission which was to study the environmental and resettlement issues associated with the
project.

17

Precisely a year later the European Parliament had to discuss the Narmada Dam again after it
received the report of the independent Morse Commission. By then the impression existed the
World Bank was not going to adequately react and take the recommendations made by the Morse
Commission serious (see below). A new joint resolution was adoptedu, asking for withdrawal
from the project as concluded by the Morse Commissiont:

The following demands were included in the resolution:

1.   Calls on the Member States to take note of the Morse Report;
2. Thanks the members of the committee of inquiry for their thorough and

conscientious work;
3.  Recommends that thorough inquiries be held as a matter of principle before

construction work on mega-projects;
4.   Reiterates that projects should only be implemented on the basis of agreement

with those affected;
5.    Calls on all Member States to draw the appropriate conclusions from the report of

the Morse Committee and to urge their executive directors to vote against further
World Bank support for the project;

6.     Points out to the Commission that the human rights of the people  in the region  in
question are at stake and requests that it question this aspect of the dams project
in the context ofdevelopment cooperation relations with India;

7.  Calls on the World Bank to withdraw from the project, pay compensation to
those who have suffered as a result of the Sardar Sarovar projects and write off
the US$ 250 million spent on building the dam if it is not completed;

8.  Calls on the Japanese Government to stand by its decision, announced at the
meeting of donors of the World Bank in Paris in April  1991, and to refrain from
providing any further support for the execution of the project;

9.   Calls on the Indian Government and the Governments of Gujarat, Maharashtra
and Madhya Pradesh to refrain from further building on the basis of the plans
hitherto and to seek and implement viable alternative means of supplying water
to areas threatened by drought;
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10. Instructs its President to forward this resolution to the Council, the Commission,
the governments of the Member States, the Governments of India and Japan, the
World Bank and the Morse Committee.

Narmada Introduced in the World Bank

The "real battle" took place not in Strasbourg or Brussels, but in Washington. The problems with
Narmada attracted already in the nineteen-eighties the attention of the then Dutch Executive
Director, Paul Arlman. Paul Arlman said to me in an interview about this periodio.

"It  started   for  me   in   1988  or   1987. We received disturbing messages   from  the
activists in India: from Mehdi Parkar. These messages were picked up by the
international environmental movement in an activist format. Spokesman and
organizer was Wouter Veening. Wouter, who was accompanied by five to ten people
from all kinds of environmental organizations, had the idea to talk to the Executive
Directors about those dams. Bank staff did not welcome this initiative however, I
picked it up. In this group, the Canadian and the U.S. office were also present, from
neither office the Executive Director but the Advisor; the French, English, and
German.  So the core of the EU was there. Scandinavia was also present. I chaired it,
usually we met in my office, very informally, and no official reports were made.
Bank staffwas also heard."

"In a certain way, we were acting like the Panel as we were having Bank staff
involved and were asking questions like, "What do you think about this?" and, "What
do you know about that?"

"There it appeared, after we heard Patkar and the environmental activists' story, that
Bank staff partly did not know it themselves. Bank Management did not appreciate
our finding out about cases that had been decided upon or discussed with India. The
role of the Bank in India, IDA, has always been one of direct bargaining with India
itself. Bank Management did not attend. They preferred not to discuss it. I always,
and I also found this in old notes, we always invited the Indian Executive Director.
He never attended, and also did not contact us. But, he was always informed. I
informed him beforehand -excellent information- when the group would meet. If
there were reports made he would receive these undoubtedly. Therefore, it had to be
held in the open. However, it was simultaneously very clear that we had rather
different opinions about that and the Bank could not continue in this fashion. That
continued  for  two or three years. Then (November  1990),  I  passed  it  on to Eveline
Herfkens, and she approached this from a more social angle than an environmental
one.

.

The role of Arlman and his successor Eveline Herfkens drew the attention of the three authors
that, upon request of the World Bank, record the History of the World Bank21.  On the following
inventory of events they note:

"In   1988 the Dutch executive director, Paul Arlman, began   to   take a particular
interest in Narmada and convened a small group of Part I country executive directors
to follow it. Some of them met with Oxfam's John Clark and EDF22,s Lori Udall, and
with the NBA's Medha Patkar. After the meeting with Patkar, one executive director
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commented, "When I hear what NGOs say about this project and then what the
operations people say, it sounds like they are talking about two different projects.

„23

In the mid-1990s, the U.S. Executive Director began to sound out the Director-
General of the Bank's Operations' Evaluation Department about undertaking a
special review of Sardar Sarovar. There was general uneasiness about the idea all
round. Then, at the end of 1990, Medha Patkar and the NBA led a "Long March" to
the dam site, where they planned to stop construction by means of a sit-in.  They were
stopped at the Gujarat border by the police. Medha Patkar and several others began a
fasting to the death. The fasting injected new urgency. What would persuade Patkar
to stop? She was demanding that the whole project be comprehensively reviewed but
the Bank would not agree. As she grew weaker and the Bank still not uttered a word,
John Clark, Lori Udall, and others, made desperate attempts to persuade the senior
operational Vice-President, Moeen Querishi, to announce a review. He did so just in
time, and in the spring of 1991, a small number of Executive Directors, led by the
new Dutch Executive Director, Eveline Hertkins2; began to consider the membership
and terms of reference of an independent review panel. „25

The three authors further describe the process inside and outside the Bank leading to the
appointment of the so-called Morse Commission. "There were no precedents to draw on." The
India Department's environment and resettlement coordinator was given the task to organize the
Panel. He approached several prominent experts and they all refused. Why, the writers do not
mention. In the meantime President Conable, nearing the end of his term, became desperate and
wanted fast decisions. He then approached Bradford Morse a former congressman and former
head of the United Nations Development Program who, according to the three, was in poor
health. Conable could only convince him to chair the independent review panel "while others
would do the work". At that stage the Environmental Coordinator Blinkhorn begun to search for
someone to head up the real work. The presence of the Environmental Defense Fund (IiI)F) in the
Bank was evident and Blinkhorn said they were "practically camping in the living room" and they
were able to get so many leaks out of the Bank that they were better informed than him.

Lori Udall of EDF, had been without doubt a leading activist in Washington campaignin  against
the Narmada Dam. She worked together with other lobbyists such as David Hunter2, Daniel
Bradlaw ; and Dana Clark28. I remember Lori Udall from that period while showing up in the
European Parliament where she came as a lobbyist informing those parliamentarians that were
receptive to the subject. In Washington her influence was even greater. The background of Udall
and her network was definitely part of the key to get the important stakeholders to act. Udall's
father had been a member of congress as are her brother and nephew at present time. And not
only that the three writers note:

"Udall started a letter-writer campaign aimed at the Dutch executive director
Herfkins, to persuade her to push for the appointment of Thomas Berger as the
principal investigator. Berger was a well-known Canadian jurist and advocate of
Native American Rights. He was also a friend ofUdall's uncle, former U.S. Secretary
of the Interior: Stuart Udall, who had subsequently worked closely with Berger in a
major legal case on Native American Rights.

„29

Herfkens supported the candidature of Berger. Then Blinkhorn interviewed Berger and
recommended him to Bradford Morse. Blinkhorn knew about Berger's reputation as a defender of
indigenous peoples rights which combined with the abundance of such peoples in the Narmada
area made it possible, according to the three writers, for Blinkhorn: "to show that the Bank was
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bending over backwards to be impartial."30 Finally, President Conable and vice president Sven
Sandstrom appointed Berger.

According to the three writers had Udall regular contact by phone with the core members of the
review panel and met them at their hotel where she briefed them on "how they could retain their
credibility in the NGO-world, which NGOs were fighting which, which were trustworthy, who

„31was doing what in the Bank, and what rules of operation to insist upon in regard to the Bank.
The three writers say that Mr. Berger spent also a day with Dana Clark and others at Oxfam.
Those meetings with Udall and Clark resulted in rules that the review panel:

"insisted upon as a condition of acceptance:

1. Complete access to all project files from the bank and from the government
of India, and to Indian NGOs and the Narmada Valley.

2.   An extended period of time (originally seven months, extended to nine).
3.   An independent budget, initially of $400,000 that grew to about Sl million.

(The budget came from the president's contingency fund.)
4. Independent publication of the results, without the Bank's editorial control.
5.   No post review Bank employment of panel members.

Its terms of reference were limited to resettlement and environment: its tasks being
to assess the Bank's performance in these two domains in relation to the Bank's
own policies and loan agreements.

„32

When comparing the above conditions with the later mandate for the established Inspection Panel
in the Resolution", the resemblance is evident: the preliminary work was done.

On  June  18,  1992, the Panel report was issued. The Morse Commission report was rather critical
and concluded the bank had been seriously out of compliance with its own policies and
procedures on environment and resettlement. It failed to involve local communities in the
development process and to take the complaints and problems of the affected people seriously.

34

15 The 363 page report further concluded that "the richest source of material about the problems
with resettlement in India are in the Bank's own internal documents Finally the Morse„36

Commission recommended that the Bank "step back" since it expected that further
implementation could only take place with police force.17 So sensitive the project had become
already. Before the Board of the Bank met to discuss the Morse Report and actions to be taken,
Management sent a team for a field mission. According to Udall it travelled through the villages
"accompanied  by  over 100 police. And instead  of  what  the NGO communities  and the Morse
Commission expected, presented Management on September  11,  1991 an Action  Plan  for the
Board: "Sardar Sarovar Projects, Review of Current Status and Next Steps"18. The approach was
to go forward with the project after a six months conditional period in order to improve the
resettlements.

The World Bank Leaving Narmada

Just before the annual meeting of the Bank the NGO community placed full page advertisements
in the Washington Post, New York Times and Financial Times "calling for the World bank to
immediately withdraw from Sardar Sarovar." On September 21" as Finance Ministers from over
150 member countries of the World Bank were arriving in Washington for their annual meeting,
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the ads ran a warning that if the Bank continued funding Sardar Sarovar after the overwhelming
evidence presented by the Independent Review then "NGOs and activists would put their weight
behind a campaign to cut off funding to the Bank. The Action Plan, according to the three„  39

writers of the History of the Bank40, "satisfied virtually no one':  The task force in the Bank was
"paralyzed with disagreement", the people working on the project were not allowed to reply to
the Morse Report themselves, the Government of India had no "input" in the action plan "Next
Steps" and the Vice-President for South Asia signed a response to Morse and Berger "rejecting
virtually all its claims.„41

Finally  in the spring  of 1993 the Board  had to decide whether to continue  with the project.  The
government of India and the government of Gujarat were clear to all stakeholders: "would not
say, "We will stop building the dam until these other matters are at hand." On the contrary, their
attitude was, "Damn the NGOs, we are not going to submit to cry-babies, we will continue to
build the dam.42

Inside the Bank there was a growing concern that the Narmada Dam was going to affect IDA, the
fund for the poorest countries. Important member countries under pressure of the activists outside,
might take measures to distance themselves from the fund. So finally the Federal Government of
India lost its interest in the involvement of the World Bank in the project since only the state of
Gujarat could benefit. "The project had become a cancerous tumor on the country's overall
portfolio with the Bank."03 The government of India a few days before the Board meeting
announced it would not ask the Bank for further disbursements. In other words, the Bank was
asked to leave.

The American Congress and the Inspection Panel

The follow up of the Narmada Dam, a project still under construction, is not part of this study.
What is important is that Narmada was the cause of the establishment of the Inspection Panel
shortly after the Bank left the project in India. According to Lori Udall, was David Hunter "very
key in helping to develop design and procedures  of the Panel.'44 Udall herself explains  she was
almost daily in contact with the staff of congressman Barney Frank, for a three months period
"either on the phone or in person about the design and procedures. Udall explains that the first
group that lobbied in the Bank and on Capitol Hill, convinced Frank to "take up the issue of
Appeals Mechanism (what we first called it) and Information Disclosure was Udall herself,

45

Bruce Rich (EDF), Larry Williams (Sierra Club), Barbara Bramble (NWF), Jim Barnes (Friends
of the Earth) and Chad Dobson 6 (BIC). John Clark of Oxfam UK was helpful "with his own
Executive Director.„47

On May 5, 1993, a first hearing was held in the U.S. House of Representatives, before the
Subcommittee on International Development, Finance, Trade and Monetary Policy of the
Committee on Banking, Finance and Urban Affairs, chaired by Barney Frank (Democrat).48 First
the chairman, Mr. Frank and other members of the House spoke about the tenth replenishment
and the American funding of IDA. Frank opened the session by saying:

"We begin to day with a set of questions that are both specific and general, the
specific question being, should we replenish IDA and deal with some ancillary
issues? I say "ancillary- as an unfair term, related issues, which Treasury has, I think,
sensible proposed be discussed in this context. We also deal with a broader set of
questions which is, how can we best promote economic development, reduce poverty,
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and promote human rights  in  much of the world where those are great needs? We will
be  looking at the structure of the existing, multilateral institutions  and how we can  try
to get them to do better.  We will be  looking at the question of resources and where
we will find them. One thing should be very clear. There has been a great deal of
dissatisfaction with the performance of the multilateral institutions.  Much of it, in my
judgment, is justified. The task we have is to see if a way can be found to improve
substantially the way in which these institutions function so that we do not find
ourselves faced with a couple of unhappy choices, one of which would be to put
money where we do not think it is doing much good, and the other would be to cut
off money which would punish those who are already victimized by problems. That
is the goal of this hearing.49

Frank finally is asking the speakers to get very specific in the hearing and make optimal use of
their speaking time. Other congressmen followed Mr. Frank with opening statements: Mr.
Bereuter, Mr. LaFalce, Mr. McCandless, Mr. Kennedy, Mr. Nussle, Ms. Waters, and Mr. Sanders.
Mr. Kennedy noted:

"I am also concerned, as others are, about some of the issues pertaining directly to the
IDA. The fact is that there are a number of concerns that we have addressed over the
course of the last few years pertaining to environmental damage that has been taken
place in many of the loans because of the size and scope of the projects. We have
seen a distinct lack of local participation in the determination of those projects. And
also we have seen many issues which you, Mr, Chairman, have spoken out on here in
this country, regarding displacement of poor people as a result of the scope of many
of those projects.  And  I  think  that  i f we  hold  the same standards  that we  hold to  here
in the United States, for looking out for the voiceless, that this subcommittee can do a
great deal of good in terms of promoting not only the interests of economic
development but doing it with some sensitivity to the local needs."50

Mr. Waters said:

"I did not agree with some of the policies that came out of the last administration
relative to the multilateral development banks, but now I see that we have some real
hope with the new direction that is being fostered by this administration. I am very
much concerned about development in poor countries.  [...] I agree with Mr. Kennedy
that we should be concerned about the level of expenditures on military operations,
and I think that our concerns about how precious resources are being spent in some
countries and our revitalized efforts to invest in real human potential will be able to
make a significant difference. „51

After the members of the House spoke, the floor was given to Mr. Lawrence Summers, under
Secretary for International Affairs of U.S. Department of the Treasury. Summers first spoke about
the U.S. role in development in general and the significance of it for the American Economy.
About the American contribution to the World Bank he said:

"[...] each dollar that the United States has contributes to IDA catalyzes some $6 of
support for the development effort in Africa, in South Asia, and in other very poor
parts of the world.  [.. .] It is also a wise economic investment. Exports have been the
most rapid source of growth in the American economy in recent years, and exports to
less developed countries have grown twice as rapidly as exports to industrial
countries. Their growth has, to a substantial extent, been fuelled by assistance that
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has been provided by the multilateral institutions. And the multilateral institutions
have proven themselves flexible and capable of rapid response in addressing key U.S.
foreign policy objectives.

„52

On the issue of the problems with the Narmada dam and the Wapenhans report (see below),
Summers said:

"The World Bank's overdue Wapenhans Report contains a remarkable frank
assessment of problems in the Bank's loan portfolio. The report represents a
milestone in the history of the Bank. It calls for a clear break with the patterns of the
past, and there is no question that a major cultural transformation at the Bank is
required. Yesterday, the Board of Executive Directors held an informal seminar on
management's response  to the Wapenhans report, [...] because  we  had made clear
that the initial response was insufficiently far reaching [...] in responding to concerns
about the need for much more adequate supervision of Bank projects. There needs to
be much more emphasis on effective implementation of Bank projects, rather than
simply getting agreements on loans. [...] Secondly, a critical priority is transparency
and openness. Poverty and environmental groups say they can't get information out
of the banks. They are right. Transparency and openness will improve the operations
of the banks and help them avoid costly mistakes that must be corrected at even
greater expense later on. We want the banks to be accountable to the public, and we
will work hard to ensure that they have a more information policy. [...] World Bank
President Preston made clear recently that poverty reduction must be the benchmark
against which the IBRD's performance as a development institution is to be judged.
Ourjob in the U.S. Government is to ensure that this rhetoric is translated into reality.
That means no more Narmadas in the future.„ 53

Summers further spoke about the new Global Environment Facility but did not yet
mention an inspection function.

The Washington-based environmental NGOs testified in congress that they would oppose U.S.
contributions to the Bank unless the Bank could meet a series of tough new benchmarks, which
included a complete revision of the Bank's information policy and the creation of a citizens'
appeals panel which would give directly affected people access to an independent body to file
complaints.'54 The NGO representative that spoke first was Barbara Bramble, Director
International Programs of the National Wildlife Federation testified to congress. She mentioned
several measures that should be taken by the Bank including an independent appeals mechanism
and said Udall would go into detail on this. Udall, the next speaker said:

"We are proposing the creation of an independent appeals commission that would
receive complaints from people in developing countries regarding violations of loan
agreements, bank policy guidelines, and violations of international human rights law
that are associated with World Bank-funded projects. The commission would be
competent to recommend the suspension, modification and cancellation of a project.
The key characteristics that we view this commission should have would be
independence from World Bank operations, access to Bank information and Bank
project files. The reports or judgments that the commission renders would be made
public. The commission would have an independent budget which would be
established annually. And the other key characteristic is that no one that has worked
in the Bank would be part of the commission. There has been some suggestion both
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by Treasury and by some people in the World Bank that there be an expansion of the
Operations Evaluation Department (OED) to take over this type of monitoring. We
disagree with this approach. We feel that currently the OED is not fulfilling its own
mandate, which is to complete evaluations and the audits of completed projects, and
also to provide feedback  so they  have an impact on future operations.  [...]  So we
believe that it is unlikely that this type ofagency that has operated in secrecy over the
years would be able to fulfil the functions that we envision in this new appeals
commission.„55

Other NGO representatives spoke about the different issues concerning the World Bank and also
mentioned the independent appeals mechanism. Glenn Prickett, a senior associate of the Natural
Resources Defense Council posed the question "Who would appoint them? I don't mean specific
details, but who would they be appointed by the Bank Directors or some other body? How would
we do that?„56

Udall then intervenes and said: "The recommendation that we are making is that they be
appointed by the World Bank Executive Directors and that the commission would be created by
the Executive Directors. There is a section in the bylaws that would allow the Executive
Directors-   I  believe   it is section   1 (b)-to create any agencies or offices anywhere  in the world
which-in order to conduct the business of the Bank."

Then Mr. Frank intervenes: "It strikes me there is an analogy, as you explain it, to the movement
that we are seeing in America of the outside directors of corporations exercising more
involvement vis-A-vis the officers. It is a very similar thing. You cannot be hostile or apart from
the organization, but these are the oversight boards institutionalizing their oversight. I think there
is a great deal to be said for it, we can direct the influence through the American Executive
Director.„57

According to Udall a testimony of Environmental Defense Fund (EDF) contained letters and
statements from Indian NGOs criticizing the poor performance of the World Bank in India,  one of

58the largest borrowers of IDA funds. EDF together with the Center for International
Environmental Law (CIEL) proposed a resolution. The "resolution envisioned an independent
appeals body which could accept and investigate claims, have access to all relevant Bank
documents, make binding recommendations, and report to the Board of Executive Directors. „59
Other NGOs60 testifying on the need for an appeals body at the hearing were the National
Wildlife Federation, Church World Service and Lutheran World Relief.

A year after, on June 21, 1994, another hearing was held. The resolution to establish the
Inspection Panel was adopted by the Bank. Nevertheless, there is still great concern about the
serious implementation of the measures demanded. The truly independence of the Inspection
Panel is still a subject. The Subcommittee, meeting in the same room, called it "an oversight
hearing on the results of the efforts of the U.S. Treasury Department and others to persuade the
World Bank to make changes..61 This time the members of the committee expressed their views
even stronger then the year before. After the opening words of Chairman Frank the floor is given
to Mr. Bereuter who stated:

"Many  of the di fficulties  that we have seen  in the implementation of the World  Bank
efforts have, in fact, been corrected. But others are there that need to be addressed,
and I do think that the U.S. Congress [...] has had more impact upon reforming the
multilateral development organizations, especially the World Bank, than any other
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entity on earth. [...] It has been this subcommittee that has had the major impact. So I
am pleased that we are continuing that oversight role.

i,62

The next speaker congressman Mr. Kasich testified at the subcommittee and said:

"Mr. Chairman, many Americans have deep, misgivings about U.S. foreign aid
programs. With repeated reports of corruption, waste, and mismanagement, they
understand that efforts to bring relief, prosperity, and security to impoverished
peoples in other countries have gone seriously wrong. For this reason, I believe that
congress must move quickly to achieve meaningful reform.  [...] The best example, of
course, is the destruction of the rain forest. These have been outlined in a Time
Magazine, April 1, 1991 article. Believe it or not, the World Bank was involved in a
project that ended up destroying a significant portion of the rain forest. And of
course, Sardar Sarover. [...]The second one is forced resettlement, a situation where
projects have actually been funded, where projects have started and people found
themselves without any place to live, and have been placed is a situation of
experiencing forced resettlement. Third, administrative costs of the Bank that were
growing between 12 percent and 15 percent annually. And finally, making loans  that
did not meet the Bank's own standards.43

Kasich goes on with many examples of what went wrong. He speaks about timely and useful
information, strict environmental standards and so on and so forth. He then refers to an earlier
effort of him and congressman Chris Shays.  The two offered an amendment withholding funding
for the World Bank. Kasich: "We took this step after meeting with former Bank employees who
stated that this was the only way to get the Bank's attention concerning the need to reform. The
fact that I am testifying before you today seems to indicate that our action, coupled with your
actions, Mr. Chairman, have moved the issue..64  So the subject of upholding funding to the Bank
became an issue.

congressman Barney Frank's main tactic was to stall the authorization of the United States $3.7
billion contribution until the Bank had concrete, adequate, written proposals on both reforms.
High level Bank officials who worried that Frank would stall the funds indefinitely went directly
to Capitol Hill to lobby Frank and others, often bypassing the U.S. Treasury, the agency that
normally lobbies the U.S. Congress for U.S. contributions to the Bank'65 Nevertheless, the
congress took "the unusual step of authorizing U.S. funding to the Bank for two years only:&
Normally the congress authorizes IDA replenishments in three year increments. 'congress also cut
the U.S. Treasury's pledge to IDA by $200 million and the pledge to the International Bank for
Reconstruction and Development (IBRD) by $15 million. Udall argues that although the

,67

amounts are small, the message given to the Bank is clear. The success the NGO community had
in the congress Udall demonstrates with a quote from the congressional Record:

"While the conferees recognize that the World Bank has adopted procedures in these
areas and recently issued a resolution on an independent Inspection Panel, the
reforms as written do not adequately address the conferees concerns. Therefore, the
conferees have authorized the equivalent of only two thirds of the United States three
year contribution to IDA-10. It is the conferees strong believe that the World Bank
needs to progress further in these areas and that additional funding in support of IDA-
10 will depend on the matter in which these new procedures are implemented and
where necessary, broadened.„68

In an interview I made with Frank,69 Frank said about this period:
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"The Morse commission on Narmada had already happened by the time I got
involved. I don't know what the timing is but I don't take over here until 1993. I am
pretty sure the Morse commission was before that and I was not involved in the
Morse commission. But the Morse commission was an example for us on how
something like this could work. And as I remember we were talking essentially about
sort of institutionalizing that. Not having it have to be an ad hoc thing each time. So
they came to me and asked me to make the syndication. I mean the Bank needed us to
"ok" the money. And I did more than two hearings I believe. I think we had several
hearings. As to the structure and mandate. I think that was kind of frankly negotiated
by the NGOs and the Bank."

"The structure was that it had to be independent and the mandate was to be able to
listen to critics of the program of a particular project both governmental and non
governmental from within the country independently, because one of the big things
we had to resist; the Bank as an institution could not and would not listen to people in
a particular country other than the government. And an important part of the
Inspection Panel was precisely to give non-governmental people, citizens or
organizations, from the affected country someone to talk to. That was explicit that the
governments of the countries where the projects were happening could not veto the
communications from their own residence. In other words, before that the only
people that the Bank could talk to in a country where they were planning a project
were the governments. And we said: "No you have to have citizens, not governments,
to talk to the Bank through the Inspection Panel".

I then asked Frank if at the time he had any discussion with Management or the President of the
World Bank. His answer:

"I  worked very closely with... a former congressman named Matthew McHugh,  a
very good man. He was the assistant to the President of the Bank at the time. And I
talked to him and they said to me: "Look, you can't order us to do anything': 1 said:
"I agree, and you can't order me to pass the bill with the money". So it was a kind of
step by step operation. And in fact, at the time I said: "We are not going to vote the
whole three years. We are going to vote it one at a time". They said "You can't do
that". I said "Yes we can".

"So we did talk to them and basically make clear that yes they could refuse to appoint
the Panel and make the country reports available. And I could pop the bill. So that's
the way it worked. And Treasury was reluctant. Treasury was on the same side as the
Bank and they just had to go along. Larry Summers70 was the guy at Treasury that we
had to deal with. Who came from the Bank? So we just told Treasury: "It is hard
money for the World Bank is never popular in congress." It was hard enough for
them to get the money with me supporting it. If I opposed it, they would have no
chance ofgetting the money. That is the role of the chairman of the sub-committee."

The influence of the American Congress and more specifically the role of congress man Barney
Frank (Democrat) together with the successful lobby of Lori Udall, Bruce Rich, Larry Williams,
Barbara Bramble, Jim Barnes, Chad Dobson, David Hunter and John Clark, has been the most
important and final reason for the Bank to come up with the Inspection Panel.71 If it had been
'only' Europeans asking for such an entity I wonder if it would have been established. They
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deserve the credit for the establishment of a mechanism that has had much greater implications
one could foresee in those days.

Discontent ofExecutive Directors

Criticism on the World Bank's involvement in the Narmada Dam was a concurrence of
circumstances with internal criticism on the Bank's operation in general. Inside the Bank officials
could explain that the Inspection Panel emanated from a task force established by President Lewis
Preston. The task force, chaired by a high official in the Bank, Mr. Willi Wapenhans, had to
examine the quality of the Bank's loan portfolio. The report, since then known as the
"Wapenhans Report" leaked. As described in Chapter 4, the report illustrated: a serious
deterioration of the quality of projects, that the staff were often most concerned about getting as
many projects as possible approved and that in this "approval culture-, less attention had been
given to the commitment of borrowers and their implementing agencies and to the supervision by
the Bank of project implementation. 72 Also an external concern was expressed about the in-
compatibility of economic development and environmental sustainability, mainly in member
countries with large subscriptions in the Bank's capital and large subscriptions/contributions to
IDA.73 Other projects than Narmada were likewise heavily criticized, such as the Transmigration
Program in Indonesia, the Polo Noroeste road project in Brazil and other dam projects: Arun in
Nepal and Yacyreta in Argentina 4.

Those critics and the incidents of Narmada created a breading ground for the development of
environmental policies and procedures. Muthukumara and Liebenthal of the Operations
Evaluation Department of the Bank lay out the chronology of the evolution of the Bank's
Environmental Assessment Policy in the World Bank over the years. They explain that a first
guideline on environmental dimensions of projects appeared  in 1975. "These were checklists  of
things to watch out for in different kinds of projects, and their use by project staff was voluntary."
They  continue  that  in  1984 the first general statement's  was made, requiring that environmental
considerations be introduced at the time of project identification and preparation. The next ste%
was  in  1989 with the introduction  of the Operational Directive,6 on Environmental Assessment
which "mandated assessments for all projects that may have significant impact on the
environment."78 The former General Counsel of the World Bank Ibrahim Shihata noted:  "[...]  a
small number of ODs, because of the sensitivity or complexity of their subject matter, were
discussed in draft in Board seminars before their issuance by Management These included the
ODs on environmental assessments," poverty,soand procedures for investment operations under
the GEF.„8182

The  World Bank moves slowly.  Only  in  1991  did  the bank adopt a strong Operational Directive
on Environmental Assessment (EA) that outlined specific procedures including the83

categorization of the necessary assessment to undertake, which can be considered a major
decision. Two different EAs were foreseen: Project-Specific EAs and Regional and Sectoral
EAs8: In a Category A Project a full EA is required "if a project is likely to have significant
adverse impacts that may be sensitive, irreversible, and diverse. The impacts are likely to be
comprehensive, broad, sector wide, or precedent-setting. Impacts generally scale; result from a
major component of the project and affect the area as a whole or an entire sector.'43 86 Concerning
a category B it is noted: -The projects may have adverse environmental impacts that are less
significant than category A impacts. Few if any of these impacts are irreversible. The impacts are
not as sensitive." The in Bank-circles well know OD 4.01 on Environmental Assessment has been
revised once more in 199987
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Inspection Function Mentioned

In any case, an atmosphere for a change of attitude was in the air. Shihata wrote: "The creation of
an operations inspection function in the World Bank came as a response to a new Bank
Management's concerns with the efficiency of the Bank's work. According to Shihata, the

„88

President's proposal to establish the inspection function mentioned two distinct but interwoven
concerns. The first concern was the internal "Wapenhans Report."89 The second concern was
expressed in February    1993. Four Executive Directors (three representing non-borrowing
countries and one representing a number of borrowing countries)90 proposed the establishment of
an "independent in-house inspection for on-going projects'*1, that would undertake inspections on
the request of borrowers or Executive Directors. There was no mention of affected parties.

The events in the outside world, the activities of the NGO community and the American Congress
made this proposal out of date almost immediately. According to Shihata: "The second concern -
prevalent among external parties, and reflected in the views of some Executive Directors - was
that the Bank was perceived to be less accountable for its performance and less transparent in its
decisions-making than it should be.92„93 The Board of the bank on July 22 1993 received an
Action Plan from the President with "specific measures to be undertaken within the areas of

„94concern mentioned in the -Wapenhans Report".

In the Memorandum of the President there  is the mention of an inspection function. Shihata:

"In this respect, the plan referred to a review to be "commissioned to take account
of experience with inspection functions in selected member countries," which
would consider whether a new inspection function was needed to augment the
Bank's existing supervision, audit, and evaluation functions. Knowing that the
preparatory work for the launching of such a function was  in an advanced stage, the
plan's authors highlighted the Bank's need for access, when necessary, "to a
reliable source of independent judgment about specific operations that may be
facing severe implementation problems" and concluded that "the interest of the
Bank would be best served by the establishment of an independent Inspection
Panel.„95

The name "Inspection Panel" caused some discussion amongst Executive Directors and
Management. The word "Inspection" was criticized the most and was not liked by some Member
Countries since it has a negative connotation. Some were saying that since the Panels work was
focused on the compliance of the Banks policies and procedures the Panels work could still "be
construed as an infringement of the sovereignty of the borrower", as a result of the word
Inspection. The remark was made that the terms investigation or inspection are used worldwide
by governments and others for fraud and wrongdoing.

Nathan Kathigmar  gives the following assumption for the chosen name for the accountability
mechanism:

"The reference to "inspectors" was most probably borrowed from the usage of that
term to refer to government officials conducting planning enquiries in England and
would suggest a role  for the Panel analogous  to  that of planning inspectors. Planning
inspectors regard criticism of government policy as outside their competence" and,
likewise, the Bank Panel will only determine questions of violation of Bank policies,
rather then the policies themselves. The analogy with the planning enquiry fails,
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however when one realizes that a planning enquiry is held to hear objections to a
planning exercise, not in violation of the law but pursuant to the law, whereas the
Bank Panel will hear requests alleging that the Bank is in violation of the rules, the
equivalent of law, that it has set for itself.

However, the fact that:

(i)    In effect, there is a dispute98 between an affected party and the Bank;
(ii) Bank management has to respond to the charges within a specified period,99
(iii) The Panel conducts the investigations within the Bank as well as in the country
in which the project is located, including hearing testimonies from both sides,10'  and
(iv) The findings of the Panel have some binding character,

101

Would signify the creation of a new international quasi-judicial organ, albeit an
unconventional one, with severe limitations. Since some charges against the Bank
can be very serious (corruption, bias, etc.) and the careers of Bank managers and staff
could be affected by the Panel's adverse findings, the Panel would be constrained to
take a strictly judicial approach, at least in some extreme cases."

Nonetheless, the name Inspection Panel has been badly received by many and not used by any
other MFI that following the World Bank established similar accountability mechanisms.

The words used in the Bank about the "judicial" character of the Inspection Panel are twofold.  I
was often told the Panel is "not a court". Something I was insistently asked to understand. Once
in a lunch-meeting the Pane'102 discussed its work procedures and experiences with a large group
of Senior Management. One manager after listening to the Panel made the remark "So you guys
are a sort of United States Supreme Court. Sometimes the word semi-judicial was used.„103

Nevertheless, the interesting matter Kathigmar is pointing at is indeed the judicial structure  of the
mechanism. His recognition of that is in line with my experience with the working methods of the
Panel that are definitely based on judicial systems. Whether it is the system of hearings held
during investigations (or "interrogations" as some have said) inside the Bank or during field
visits,  or the structure of reporting of the Panel,  it all has a legal nature.

Another observation about the "judicial" status of the Inspection Panel is made by Charles
Chatterjee,04:

"The setting up of a panel for investigating allegations of the World Bank's failure or
omission to comply with its policies and procedures in consequence of which a party
claims to have suffered or is likely to suffer harm/injury is laudable, but the fact
remains that its investigation procedure cannot be initiated unless the Board of
Executive Directors recommends that the allegation should be investigated105. Where
an investigation is allowed,  it is only  on the basis  of the Panel's finding and the Bank
management's recommendations that the Board of Executive Directors considers
what action, if any should be taken by the Bank. An allegation cannot relate to the
Bank's policies and procedures, but only to its failure or omission to comply with
them. The investigation procedure complies with the rules ofnatural justice."

One of the problems  I  had was  that the fully employed Senior Staff of the Inspection Panel  811106

had a legal background. Having staff with an experience in community work (social workers) or
the protection of environment (i.e. physicians or biologists) was out ofquestion.
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Resolution September 1993 and its Limitations

Finally, after internal deliberations, the Executive Directors adopted on September 22, 1993, two
resolutions, one for IBRD107 and one for IDAIOS that was combined in a single textio' referring to
both institutions in the Bank Group.

In the first paragraph, which speaks for itself, the establishment of "an independent Inspection
Panel" is recorded. The objectives of the Panel's function are as such not mentioned in the
Resolution. Nevertheless it was generally understood and accepted that the objective is firstly to
improve quality control on project design, appraisal and implementation and secondly to enhance
transparency and accountability for execution of the Bank's policies and procedures.

The paragraphs two to twelve are mostly technical procedures on necessary qualifications of new
members, how the election of members will be handled, how to remove them from office and
about the life-time ban to  work  for the World Bank after the  five year term is overi 10 Paragraphs
twelve to sixteen are about the powers of the Panel.

Paragraph twelve, the heart o f the Resolution, describes explicitly that people from a territory of
the borrower can lodge a request: "which is not a single individual  (i.e., a community of persons
such as an organization, association, society or other grouping of individuals) , and that they111„

have to demonstrate "that its rights or interests have been or are likely to be directly affected by
an action or omission of the Bank as a result of a failure of the Bank to follow its operational
policies and procedures with respect to design, appraisal and/or implementation of a project
financed by the Bank (including situations where the Bank is alleged to have failed in its follow-
up on the borrower's under loan agreements with respect to such policies and procedures)
provided in all cases that such failure has had, or threatens to have, a material adverse effect.„112

The composition of a group of individuals became a matter of interpretation  in the years to follow
(see below). Paragraph 12 further mentions the option for Executive Directors  that "may  at any
time instruct the Panel to conduct an investigation."113

Paragraph nineteen lays down the structure of two procedural phases. In the first phase of 21
working days, the Panel has to assess whether the request meets the eligibility criteria of the
Resolution and produce a recommendation to the Board if a further investigation is necessary.  In
the second phase, after approval  of the Board, an investigation can take place.

Despite the "opening of the door" of this institution to the people  in the countries where  the  Bank
is  fulfilling its tasks by establishing the Inspection Panel, article 14 immediately  sets  the
limitations and exclusions of the mechanism:

(a)   Complaints with respect to actions which are the responsibility of other parties,
such as a borrower, or potential borrower, and which do not involve any action
or omission on the part of the Bank.

(b) Complaints against procurement decisions by Bank borrowers from suppliers
of goods and services financed or expected to be financed by  the Bank under a
loan agreement, or from losing for the supply of any such goods and services,
which will continue be addressed by staffunder existing procedures.

(c) Requests filed after the closing date of the loan financing the project with
respect to which the request is filed or after the loan financing the project has
been substantially disbursed. This will be deemed to be the case when at least
ninety five percent of the loan proceeds have been disbursed.
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(d) Requests related to a particular matter over which the Panel has already made
its recommendation upon having received a prior request, unless justified by
new evidence or circumstances not known at the time of the prior request.

The limitations were soon criticized mostly from outside but also from inside. The U.S.
Executive Director at the time I was appointed, told me that from the beginning the U.S. and
some of the Nordic European countries were in favor of a further extension of the Mandate  of the
Inspection Panel in order to  have a say that if projects fail or omissions occur on the part of the
borrower, the Panel should have the right to report on this as well. This, as has been explained,
was "a station to far" and not according to the Articles ofAgreement.

Shihata points at another missing option which was discussed in the Board: "During the Board
discussion of the draft Resolution, some Executive Directors suggested that the International
Finance Corporation (IFC) should also be included in the Panel's work. Last time I met with„114

Shihata in Washington, not long before he passed away, he told me it could be an easy decision
for the Board to have IFC under the mandate of the Inspection Panel. This restriction did not
defend the Bank in casu the Inspection Panel was to receive a Request on an IFC project. As will
be described later, IFC projects that involve IDA115 financing, can be investigated by the
Inspection Panel.

Nevertheless  in   1995  a  full IFC project was lodged with the Panel. The Panel  sent the claim  to
President Wolfensohn and the Board advised it should be investigated independently.

116

According to Lori Udalli 17:

"The Claim catalyzed an unprecedented independent review of an International
Finance Corporation (IFC) financed project. The Panel sent the claim to118

Wolfensohn and the Board and suggested that the claim be investigated
independently. Wolfensohn hired an independent review team to look at the project
over an eight month period. The team found extensive violations of Bank policy.
Following the partial need for the Inspection Panel's jurisdiction to extend to the IFC
ultimately led to the creation of a compliance/ombudsman office which will advise
senior Management on violations of IFC policies on information, and social and
environment issues.„119

The result of this is that IFC  is left behind with a problem solving mechanism and IDA and IBRD
are left behind with an accountability mechanism or compliance review mechanism. In Part III of
this study the question has been raised if both mechanisms should be available independently: a
problem solving mechanism for all relevant members in the World Bank Group and an
accountability mechanism for the same members in the Group as the last resort.

Lastly, the restriction for the Panel not to investigate a project, ofwhich ninety five percent ofthe
loan has been disbursed, is considered to be a missing opportunity. As explained in Part III
Chapter 8, the mandate of the mechanism of the Asian Development Bank  is more extensive than
this. Another restriction is on procurement. The word "procurement" I feel is a kind of veiled
language. It is clear the Panel should not be involved in disputes on tenders or purchasing of
goods. Nevertheless, this restriction is also used to restrict the Panel when it is confronted with
corruption. Members of the Panel, so far as I am aware, always are of the opinion if confronted
with corruption: it is ones duty as a responsible citizen to report on this to the right authorities that
will have to take it up. President Wolfensohn who placed corruption clearly on the agenda of the
Bank, appointed a Director for the Department of Institutional integrity responsible for
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investigating internal and external corruption. I met with him several times on topics that later on
formally were discussed with the Panel.

Paragraphs sixteen to twenty-three of the 1993 Resolution relate to the procedures to be followed
by requesters filing a claim, that "shall be in writing and shall state all relevant facts, including, in
the case of a request by an affected party, the harm suffered by or threatened to such party or
parties by the alleged action or omission of the Bank."120 The articles describe: the time schedule
for the Chairperson of the Panel informing the Executive Directors, the 21 working days for
Management providing the Panel "with evidence that it has complied

„121
, the 21 working days for

the Panel to determine "whether the request meets the eligibility criteria"122, the access of the
Panel to "all staff who may contribute information and to all pertinent Bank records„123 the
consultation with the borrower and Executive Director before and during investigation since
"Inspection in the territory of such country shall be carried out with its prior consent"124, the
reporting of the Panel to the Executive Directors and the President that "shall consider all relevant
facts, and shall conclude with the Panel's findings whether the Bank has complied with all
relevant Bank policies and procedures-125, and it notes that six weeks after receiving the Panel's
findings "Management will submit to the Executive Directors for their consideration in response
to such findings.

„126

The remaining paragraphs twenty-four to twenty-eight are referring to the reports of the Panel
that "pursuant to paragraph 22, shall be

reached b  consensus and, in the absence of a consensus,
the majority and minority views shall be stated. It notes that the Bank will make the request
and the recommendation of the Panel on "whether to proceed with the inspection and the decision

128of the Executive Directors in this respect" publicly available within two weeks after
consideration by the Board. It also notes that the Executive Directors "shall review the experience
of the Inspection Panel function established by this resolution after two years  from the  date of the
appointment of the first members of the Panel. i, 129

What is clear at this point of time is the decision if an investigation will take place after the
Inspection Panel has recommended a further investigation still is entirely in the hands of the
Executive Directors. Paragraph 19 notes: 'Tile recommendation of the Panel shall be circulated to
the Executive Directors for decision." This became one of the issues during the revision of the
Resolution in 1996 and 1999 as will be described below. Nevertheless a historic decision was
taken by giving a voice to  the people in the areas  of Bank operations.

President Wolfensohn and General Counsel Shihata

While the decision to establish the Morse Committee was taken during the presidency of
President Conable and the adoption of the resolution establishing the Inspection Panel during the
presidency of President Preston, it finally was under President Wolfensohn that most of the
experience of the Panel has come through. Wolfensohn, leading as President the process of
implementation of the Resolution, had at his side the legal guidance of Ibrahim Shihata, the
General Counsel of the World Bank. His book, The World Bank Inspection Panel: In Practice,
has been an important source for many that tried to understand the far reaching (judicial)
implications of the introduction of the Inspection Panel  in the World Bank.  His work formed the
basis to describe and understand the years of implementation of the Resolution and the
developments of the procedures and the mutual relations between the Panel, the Board and
Management. Ceteris paribus, the Panel did not always agree with the position taken by Shihata.
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Wolfensohn undoubtedly had his difficult moments with the Inspection Panel such as during the
Panel Investigations on the China Western Poverty Reduction Project and with the final reporting
of the Panel on  this project, which was called  "one of the most controversial projects in the entire
54-year history of the World Bank. Nonetheless he believed in the mechanism and was a„130

supporter of the Panel. In a foreword of the publication The World Bank Inspection Panel, the
first four years!31, Wolfensohn wrote the following on the historic decision to establish the
Inspection Panel:

"When the Board of Directors of the World Bank created the Inspection Panel five
years ago, it created an unprecedented means for increasing the transparency and
accountability of the Bank's operations. This was a first of its kind for an
international organization-the creation of an independent mechanism to respond to
claims by those whom we are most intent on helping that they have been adversely
affected by the projects we finance."

"By giving private citizens - and especially the poor - a new means of access to the
Bank, it has empowered and given voice to those we most need to hear. At the same
time, it has served the Bank itself through ensuring that we really are fulfilling our
mandate of improving conditions for the world's poorest people. The Inspection
Panel tells us whether we are following our own policies and procedures, which are
intended to protect the interests of those affected by our projects as well as the
environment. In testament to the success of this approach, other international
financial institutions have seen its value and have followed suit."

In an interview I had with Jim Wolfensohni 32, after being asked if he still believed in the function
ofthe Panel he said:

"I think it is a very good mechanism and it is an evolving mechanism. I think the
principle that you could have; that interested parties can come to, have the
agreements of looked at it in a public way, from a group that is independent of
Management is an extremely important and commendable tool. Extremely important.
But if you are going to get the benefit from it, it shouldn't be just to come up  with the
verdict guilty or not guilty.  It should be something which  is a part of the process."

In 1994, the following three Panel members were selected and appointed: Mr. Ernst-Gilnter
BrOder (a German national) D for five years, Mr. Alvaro Umafia Quesada (a Costa Rican
national)114 for four years and Mr. Richard Bissell (a United States national)135 for three years.
According to paragraph 3  of the resolution, the first three members were appointed for five,  four
and three years while all future members are selected for a five year term. The division of five,
four and three years for the first three appointed members was to guarantee the institutional
memory. From then on both the Inspection Panel and the Bank had to find its way with this new
entity in the institution, through the experience still to come. Mr. BrOder acted as the first
chairman of the Panel. 136

1996:  First  Clarijlcation  of the  Resolution

As was provided for in the Resolution the experience of the inspection function was to be137

reviewed by the Executive Directors "after two years from the date of appointment of the first
members  of the Panel."'38 Since the first appointment of Mr. BrOder  was on August  1,1994, this
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review  was  to take place in April 1996139 After the first  year of practice in September  1995  a
proposal was made by three Executive Directors to have a general discussion on the initial
experiences, and, more specifically, to clarify the role of the Panel in assessing the eligibility of a
request". The Chairman of the Panel expressed his willingness to submit to the board a working
paper of the Panel. Fifteen months after the Panel begun its operations the chairman of the Panel
submitted to the Boardw a working paper entitled "Practical Suggestions Based on Experience to
date."141  In the report a reference was  made  to both the first signals  of a positive attitude amongst
staff and managers taking the policies and procedures more seriously, but also it noted that some
might become more cautious in accepting projects with a high risk. The World Bank and the
Panel still had to find a way of adopting the new element "in the body of the House". A defensive
reaction could still be expected.

In his report of November   1995 the Chairman on behalf  of the Panel explained two major
difficulties that had become clear as a result of the experiences with the first four requests. To
begin with, the Panel found it in it was hard to agree on the necessity of an inspection. The
difference between an eligibility stage and an investigation stage appeared not to be clear. The
amount of information the Board expected the Panel to deliver could not be performed within the
twenty-one working days as was laid down in the resolution. According to the Panel, the
information the Board expected was: "at the preliminary stage is sometimes equivalent to the
content of an investigation

„142
. Shihata also refers to the preliminary time period of 21 working

days by citing the Panel: "The Panel specifically added that "extending the time period of the
preliminary stage reduces the need for a formal 'investigation/inspection" which can still be
authorized by the Board as a last resort.„ 143

In some cases the Executive Directors had already extended the period. The advantage of this
extension was the Panel could "undertake a "preliminary assessment" of the damages alleged by
the requester (in particular when such preliminary assessment could lead to a resolution of the
matter without the need for a full investigation)"144 The benefit for the Executive Directors,
especially those representing the Group Il countries, was that an preliminary assessment145

instead of a full investigation was perceived as "beneficial rather than an infringement of
sovereignty that an "investigation" could evoke in certain cases. „146 147 A prolonged debate
ensued from this between Management, Board and Panel.

Secondly, the Panel got the discussion going on who could file a Request and articulated its
discontent with some expressed opinions within the Bank about the background of those filing a
claim. As I was told Management had difficulties with those other then the poor themselves living
in the project areas lodging or defending their cause: "Experience to date shows that directly
affected parties will be left out of the process unless international NGOs or lawyers know about
their situation and are interested in taking up and funding their cause"148. Over the years, as was
my experience, this subject has been discussed amongst those defending the support from
international NGOs as a guarantee for access of the poor to the Bank who do not know how to
work their way through complex and necessary requirements under the Resolution versus those
arguing that most cases if not all were "instigated" by NGOs from Western countries "that feel
locked out of the big decisions on development. The latter was a statement of Sebastian„149

Mallaby, a Washington Post columnist who wrote a book on the era of President Wolfensohn and
the World Bank, probably the most mentioned, cited and read in World Bank circles in the last
two years: The World's Banker: A Story of Failed States, Financial Crises,  and the Wealth and
Poverty Nations.150 See Part III, Chapter 9.
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Another interesting issue in the 1995 report of the Panel is when mention is made of a lack of
access of the President of the Bank to the Panellst.  It is obvious that neither the President nor the
Panel could be hindered from meeting with each other, so that is not what they were meaning.
The report suggested giving the President an opportunity to ask the Panel to act at an early stage,

for example in cases of sensitive projects. This would provide flexibility and give the Panel a
more positive role than just checking on compliance of policies. It would ensure accountability
before the final approval of the Bank of such projects: a sort of early warning system in order to
avoid potential harm to the people in the project area. With an early involvement, the Panel said it
could prevent Management from being later found in non-compliance. This issue I never again
found mentioned in Panel documents.

Why the Panel at the time believed only the President could create that different nature of Panel
involvement is not clear to me. This early proposal for discussion does also not answer in what
functional capacity the President should act towards the Panel: as President of the Board or as
President of Management and Staff. This "double role" could confuse the process. Nevertheless,
these initial notes of the Panel indicate  that the need  for a  kind of problem solving mechanism  at
an early stage, although not as such clearly formulated, was mentioned. lt is all the more
surprising that a problem solving mechanism or ombudsman function has never been made
effective for the IBRD and IDA in the World Bank Group.

It took the Bank more than a year to finalize the first review of the Resolution. An informal Board
meeting took place on February 27, 1996. Besides the document of the Panel four papers were
submitted by Management to the Board. According to Shihata: 152

'These included  (i) "a non-exhaustive  list of issues for discussion,"151  (ii) a table
summarizing the manner in which requests before the Panel's views (expressed in its
November 1995 "working paper") and the views communicated by NGOs to Bank
Management; and (iv) a note and a table comparing the Bank's Panel with the
Inspection Panels established by the Inter-American Development Bank (IDB) and
the Asian Development Bank (ADB) in 1994 and 1995, respectively."

Prior to the informal meeting of the Board the international NGO community approached the
Bank with their recommendations for reform and demanded to have a role in the revision.
According to Shihata, reports with "detailed suggestions" were received from Oxfam154

International and International Rivers Network. The Policy Department of Oxfam United
Kingdom in Ireland produced an assessment of the operations of the Panel and
recommendations.155 In summary they recommended the following:

•      The procedures for inspection should be simplified so that genuinely affected
groups can have easier recourse to the Panel;

•    All parties should have equal access and rights of participation under the
inspection function to ensure a fair hearing;

•        The Panel should be given greater discretion in assessing both the eligibility of
the complainant and the interpretation of the Resolution;

•   The Panel should be encouraged to propose changes to the design and
implementation ofprojects and programs and to Bank Operational Policies and
Procedures;

•            To ensure consistency, and in view of the expansion of the World Bank's loans
and guarantees to the private sector, the Panel's remit should encompass
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complaints related to the operations of other Bank bodies such as International
Finance Corporation and the Multilateral Investment Guarantee Agency;

•            A single-stage review should only replace the current two-stages process if the
complainants are guaranteed equal access and full participation;

•       In exceptional circumstances, public interest cases should be considered by the
Panel in consultation with the President.

At the informal meeting the Board took the decision that first CODEm should look into the
matter in depth and then submit "its own recommendations to the full Board."157 In May
Management sent to CODE a first document on the review. Management -noted that the
Resolution did not exclude the Bank's private sector operations and agreed in principle that such
operations in bank affiliates may also be subject to inspection. Such inspection should, however,
differ in certain respects from that provided for in the Resolution. It was recognized that " [...]

„158

any inspection of private sector operations might also require stricter safeguards with respect to
disclosure of documents, shorter procedures to avoid delay, and greater attention to the
requirements ofdomestic law with respect to property and privacy rights.

„159

Nevertheless, according to Shihata: "Once CODE had completed its consideration of the
Inspection mechanism for IFC and MIGA projects, it was Management's intention, as declared at
the time, to propose a common approach to inspection for all Bank Group private sector
operations. The Private Sector clients then were consulted about the idea and it showed that„160

the majority then'6'  was not in favor of an inspection function under the established procedures of
the existing Panel. Different options circulated. At the end the decision was taken to appoint a„162

compliance advisor/ombudsman with a more problem solving role instead of a compliance review
mechanism. 163 So the Panel lost at the time its option to have IFC under its mandate. Still, the
subject is a "bone of contention  in the Bank."164 The ombudsman function in  IFC will further be
discussed in Part II Chapter 5.

Clarifications

In  October  1996 the Board  came  to a final conclusion. Instead of approving amendments  to  the
Resolution, the Board approved several clarifications. On the time limits of Panel's reporting
normally within 21 working days, the Panel got the opportunity to carry out "a preliminary
assessment of the damage alleged by the requester" within a longer period then the normal 21
days. In that case the Panel had to indicate to the Board "the date on which it would present its
findings and recommendations as to whether a full investigation was still required."165 If the date
was later then eight weeks after receipt of Management's response, the Board had to give
approval for the extension. Besides, the Board indicated that this preliminary stage was more to
find out "whether the complaint was prima facie justified and warranted a full investigation
because it was eligible under the Resolution."166 The difference between the first eligibility phase
and the second investigation phase of the assessment was made clearer. Vis-A-vis the original
resolution167 this is a clear extension of the powers of the Panel,  in that it may solely decide to
undertake a preliminary assessment.

The 1996 Clarification repeats the (unwritten  fact)  that the Panel  is not allowed to review  the
Bank's practice with any of its policies and procedures, "but is  limited to cases of alleged failure
by the Bank to follow its operational policies and procedure with respect to the design, appraisal,
and/ or implementation of projects"'68. The Clarification however does add that this function of
the panel also includes "cases of alleged failure by the Bank to follow-up on the borrowers"
obligations under loan agreements, with respect to such policies and procedures. This clarification
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seems to emphasize the scope ofjurisdiction of the panel and interpret its jurisdiction as including
follow-ups of loan agreements. Although one could get the impression this was new, in reality
both references of Shihata were already in the original resolution (paragraph  12).

A third clarification concerned the disclosure of information. The Board "agreed to make
Management's response to the request for inspection, as well as the opinions of the General
Counsel of the Bank on matters related to the Panel, available to the public promptly after the
Board had discussed these documents. Both changes were requested by NGOs and welcomed by
Management. The Board also shortened the period of disclosure of all documents from two weeks
to three days from the date of Board decision."169 This condition is unequivocally an increase of
the transparency of the work of the Panel, more specifically an increase in the transparency
relating to the complex highly politicized communication between Board, Panel and
Management.

A fourth issue agreed upon, was that significant efforts should be made by Management to "make
the Inspection Panel better known in borrowing countries.„170

Finally,   on   a  proposal   of  Management,   the 1996 Clarification confirmed   that the Board  has
authority to interpret the Resolution, and authorise inspection. Subsequent to this statement it is
emphasized again that the application of the Resolution by the Panel is "subject to the Board's
review" in repetition of paragraph 15.

What was not accepted? Several NGOs asked to give to the Panel the power to come up with
"recommendations': This was not accepted. According to Shihata: " [...] endowing it [the Panel]
with a substantive advisory function that went beyond the investigation of requests would require
placing at its disposal technical and financial resources far beyond its existing facilities.„171 The
Board decided that recommendations were what Management should deliver and the Panel should
deliver findings. Nevertheless, over the years the findings of the Panel often were taken by the
NGO community and media, or even Executive Directors in their (informal) discussions with the
Panel as recommendations. It all became a mater of interpretation. The demand of some NGOs
"that the Board should have a separate Legal Counsel to advise on Panel matters, separate from
the Bank's General Counsel, was not granted. I was told that by the time this option was

„172

discussed in the Board room, Shihata said "Well in that case that may cause me to resign." I also
was told that Eveline Herfkens, the Dutch Executive Director then said "No, that is not what we
want."

It became clear there was a different perception between the Panel and Management (legal
department) over the term -affected party-. Under the resolution it is a "community of persons,
such as an organization, association, society or other grouping of individuals." It could not be a
single individual. According to Bank documentsi,3 the Panel translated it as any two or more
persons and accordingly indicated this in its operational procedures. The Board defined it more
precisely by the formulation: "any two or more individuals with common interest or concern."
This excluded complaints on behalf of the public at large (actio popularis).

174

The Panel expressed its concern "that if a more restrictive interpretation of the current eligibility
requirements was made, access to the Panel would be limited to "the fortunate few that can rely
on the advice of international lawyers and NGOs.""' This was a view taken also by the NGOs
that wrote to the Bank asking for broadening access to the Panel to cover -requests submitted by
foreign NGOs and to local NGOs whose rights or interests had not been affected by the project,
or, more generally, to claims submitted in the public interest."176 Still the Board maintained the
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language of the Resolution as mentioned above, confirming an interpretation given on earlier
occasions by the Board on the General Counsel's advice."177

Shihata, in writing about this important discussion on the mandate, indicated:

"Management did not object to broadening access to any party as long as it was an
"affected party," that is, a party whose rights or interests might be harmed or
threatened by an alleged Bank action or omission related to a specific project.
Management noted that that would not meet the broader demands of NGOs, but
suggested that NGOs that were not "affected parties" might, under the Resolution,
submit a request to an Executive Director. If the later was convinced of the
seriousness of the request, he could forward it to the Panel if he was not satisfied with
the initial Management reply. Neither CODE, nor the full Board, supported extending
the inspection function beyond the scope provided for in the Resolution."178

In a footnote he adds to this a misunderstanding he found in the NGO comments that the General
Counsel's "advice meant that the interests of the complainants ought to be "affected in the same
way." And goes on with: "arguing that individual complainants may not meet the commonality of
interest standard if affected in a different manner." 179 General Counsel Shihata clearly was upset
with the allegation, saying further in the footnote: "No such requirement should be drawn,
however from the General Counsel's Legal Memorandum, the text of the Resolution, or its
Board-approved interpretation.

"

1999: Second Clarification of the Resolution

Despite the first clarifications, the Board still experienced difficulties with the mandate of the
Panel.   A year after the first clarifications, on November   13, 1997, another informal Board
meeting took place for a next round for clarifications. This time it would take two years to decide.
Many optional new procedures were proposed by both Management and the Panel. Listening to
those that had a role in those first years and reading documents from that time, gives an
impression of a difficult relationship between Management and the Panel.180 One can understand
the nature of that relationship. Management felt "controlled", whereas they had a great freedom in
their daily operations before. As well, the mostly (but not always) negative attitude towards the
Panel showed a lack of understanding of the richness of such mechanisms and the pride
Management should have for the World Bank to be the first giving voice to the people concerned.
Nevertheless, time is necessary to change an existing culture and to make an institution and even
the more its people accept the mechanism as a natural in-house "self-healing mechanism".

The different proposals and documents with attempts to better clarify the "jurisdictional" role or
position of the Panel were exchanged between Management, Board, and Panel. The Panel
expressed its view that  its role changed by saying: "A review  of past Board decisions reveals that
the Panel's role in checking compliance with operational policies has been downplayed, while its
role in addressing actllal or potential harm to local populations and assessing remedial actions has
been emphasized."18' This view originated from "Management's practice to submit borrowers'
remedial action plans before the Board meets to consider the Panel's recommendation on whether
to investigate. It described that practice as having "effectively pre-empted the process envisaged
in the Resolution. „182
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The Panel circulated two "possible courses approaches to the later argument. The first option,„183

deriving more from the original resolution, was that Management should first receive the
requesters' complaint. Management could answer this with either an explanation why there was
no violation of policies or it would admit that violations occurred and explain the steps to address
those violations. If then the requesters still wanted to submit a request to the Panel, the Panel first
had to find out if the matter was addressed.  I f so, it would recommend to the Board it was not to
do further investigation. In case of dissatisfaction with the response of Management to the
Requesters the Panel would propose a full investigation. The second option more in line with the
1996 clarifications, to fulfil the Panel's wish to have an elaborate preliminary review and so avoid
a full investigation. The benefit of this option could be an early remedy, but the negative aspect
was that it could be understood as undermining the role of the Panel.

There were legal arguments on who should report when to what, and on where to put the failures -
on the borrowers or on Management. All kinds of formulations were written down by
Management in several documents.184 This allled to a set of"tailor made" scenarios to be chosen
from the nature of the response of Management to the request for inspection, called the

„185"Commentary     . The Panel disagreed with the -Commentary's view of unbundling the issues
involved and stated that under the different scenarios the Board could be confronted with two
views (of Management and Panel, respectively) on how responsibilities for alleged harm should
be assigned.

„186

Shihata notes a rather fundamental point as to why the Panel disagreed with the proposals of
Management:

"As Management was a party to the matter in dispute and tended to assign
responsibility to the borrower in previous cases, the Panel felt that it would not be fair
to give it the power of making an assignment of responsibility, even it was reflecting
only Managements view and was completely subject to the Panel's evaluation.„187

In  March   1998 the Board decided to establish a Working Group  of six Executive Directors.  In
contradiction with the process leading to the 1996 clarifications, the working group heard both the
Panel and Management but held its discussions with closed doors. They presented a report in
December 9,1998, with seventeen main recommendations. In brief'ss:

1. They asked the Board to strongly reaffirm the importance of the Inspection
Panel process, enhancing project quality.

2.          The  Panel  must be independent and the integrity  of the Resolution  must not be
compromised.

3.           Supersede the paragraph entitled     "The Panels function"    in    the     1996
Clarification on the basis of the proposals below and modify accordingly the
relevant procedures.

4.  Except for Management recommendation to the Board after the Panel
completes its investigation, Management should not communicate directly with
the Board on the request.

5.     After the Panel forwarded a request to Management, the latter should provide
evidence that: (i) it has complied with Bank operational policies, (ii) there are
serious failures attributable to its own actions, but that it intends to comply
with the policies, or that (iii) the serious failures are attributable to the borrower
or to factors external to the Bank, or that (iv) the serious failures are
attributable to both Bank and borrower or external factors.
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6.       If Management admits failures attributable exclusively or partly to the Bank, it
may provide together with its response, evidence that it has since complied or
taking steps to comply.

7.  The Panel shall determine the eligibility of a request for inspection
independently ofany views that may be expressed by Management.

8.      The Panel is expected to seek the view of the Bank's Legal Department with
respect to matters relating to the Bank's rights and obligations.

9.    For its Recommendation, the Panel should satisfy itself that all eligibility
criteria provided for in the Resolution have been met.

10.    In the first stage of the process (before investigation) the Panel may visit the
project country i f it believes this is necessary. However any definite assessment
of the Bank's failure to respects its policies will be done after it has completed
its investigation.

11.     As to the important question of the two-stage approach, the two stages would
be maintained in principle but the Board "will authorize an investigation
without making a judgment on the merits of the claimant's Request and
without discussion, except with respect to the technical elieibilitv criteria. 189

12. The working group stressed the "non-judicial", "evaluative" nature of the
Panel's investigation.

13. The Panel was urged to keep its profile low during investigation, "in keeping
with its role as a fact finding body on behalf of the Board."

14. The Panel's findings "should focus (only) on serious Bank failures to observe
its operational policies and procedures with respect to project design, appraisal,
and/or implementation and discuss only those material adverse effects, alleged
in the Request190.-This is consistent with paragraph  14 (a) of the Resolution,
which excludes from the Panel's purview "complaints with respect to actions
that are the responsibility of other parties, such as borrower or potential
borrower and that do not involve any action or omission on the part of the
Bank."19 1

15.   In the Panel's assessment of material adverse effects, it should compare the
current situation with that prevailing before the Bank-financed project existed.
"Non-accomplishments and unfulfilled expectations that do not generate a
material deterioration compared to the without-Droiect situation should not be
considered as material adverse effect. (a recommendation that later became the
most controversial)

16. Management should communicate to the Panel the nature and outcome of
consultations with affected parties, and the Panel may submit to the Board a
report on their view of the adequacy of such consultations. The Board should
not ask the Panel to monitor the implementation of the action plan.

192

17.   Finally, the Working Group emphasized that its proposals would enhance the
effectiveness of the Panel only if they were adhered to "by all parties in good
faith" and ifborrowers do not withhold their consent for the Panel's field visits.

After the report was finalized by the Working Group a battle began involving not only the parties
concerned in the Bank (Panel, Board and Management), but also the NGO community and the
Media. Washington-based NGOs requested the Board allow public participation in the
clarifications and postponement of the Board meeting. Shihata refers to an article the following
day in The Wall Street Journal, with the heading: "Effort Would Curb Watchdog of World Bank-
Big Borrower Nations Seek Limit on Probing Harm to People and Ecology. Feelings were

„193

running high. According to Shihata the Wall Street Journal published information about
restrictions for the Panel that were not at all in the report.
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Panel's Reaction on Recommendations Made

In its turn the Panel reacted on the recommendations of the Working Group with a set of
comments'94. Also in brief some important reactions as they have been explained to me:

1.    The Panel showed its satisfaction with the Working Group's reaffirmation of
the Resolution, its assertion to conserve the Panel's integrity and independence,
the importance of the Inspection Panel's process and its contribution to
improving the effectiveness of Bank policies'.

2.     With a reference to a publication in which Mr. Wolfensohn commented on the
establishment of the Panel: "By giving private citizens - and especially the poor
- a new means of access to the Bank, it has empowered and given voice to

,193
those we most need to hear,       and a statement by President Preston:  " [...] the
Panel provides a safety net in the exceptional cases where the bank's own high
standards might not be met. In that sense, the Panel is a positive step in
strengthening the links between the bank and the people affected by the
operations it finances , the Panel recalled its purpose and mission and„196

stressed that "the redressal of alleged harm is the most important feature of the
Panel process. Requests for inspection are not based on an intellectual concern
that Bank policies and procedures may have been violated. Rather, they are
motivated by a keen desire that the Bank redress the adverse effects resulting
from such violations.„197

3. Rather critical notes were made on the proposal of the working group to what is
called the 'unbundling' of what possible failure of compliance resulted from
Bank  failure and what resulted from the  failure  of the borrower or other parties,
since the later ones do not fall under the mandate of the Panell98.  The Panel
doubts the practicability of the unbundling. During implementation it will not
always be possible to determine in cases of non-compliance if this resulted
from internal Bank decisions and operations or from the acts of the national
implementing authorities. It is definitely one of the most difficult segments of
the Panels mandate: a clear distinction between the Bank's failure at the one
hand and the failure of the borrower at the other hand, with respect to its
obligations resulting from an agreement with the Bank. My experience over
five years was that making a division between the responsibilities  of the Banks
and the borrowers took us often into a "grey zone". The result was that a
"conclusion" or finding of non-compliance often only could be attributed to the
absence of a justifiable supervision of Management over project
implementation.

4.       Based on the assumption of unbundling, the Working Group proposed that in
case of failure, Management should prepare a "Compliance Plan" "to address
its own failures,  if any"199, and prepare a remedial "Action  Plan" to be agreed
upon between the Bank and the borrower. In the recommendation of the
Working Group the Compliance Plan could be Management's response to the
Panel while the "Action Plan" would stay outside the scope of the Panel. Tile
Panel strongly disagreed with the possibility to divide the remedial actions in
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such a way and expressed its belief it could not work in reality and would lead
to lots of frustration, most of all for the requesters. Further elaborating on the
Action Plan the Working Group recommended, according to Shihata, that:
4.6Management should communicate to the Panel the nature and outcome of
consultations with affected parties" and the Panel may submit to the Board a
report on their view of the adequacy of such consultation. ,200

5.         Another item or "caveat" the Panel raised was regarding recommendation  11  of
the Working Group. The "strong recommendation" was that the two stages
would remain and that the Board would authorize a by the Panel recommended
investigation, "except with respect to the technical eligibility criteria."201 I
understood it was not clear for the Panel what the meaning of "technical
eligibility criteria" was. A discussion on that between the Board and the Panel
could delay or stop the process without having the Panel proper assess the
Request. Today one could say it was an important clarification since the Board
is more or less "forced" to accept a request for further investigation (the second
stage) after the 1999 clarifications  have,  so far, always been accepted  by  the
Board.

6.       Last but not least, another important comment made by the Panel concerned the
recommendation of the Working Group on the Panel's assessments of material
adverse effects: it should use "the without project" situation for a proper
comparison. Shihata noted a basic difference existed between the Panel's view
of its role and the working group.202 The Panel found it difficult to define
harm in such an abstract definition. And what if the project has been under
execution for some years? Besides, the Panel could not have at its disposal
baseline data to compare such abstract situations. It is worth mentioning the
Inspection Panel had in mind to review the so called Yacyreth project203204
reviewed by the Panel (no investigation) which had been under implementation
for more then twenty years,  when the request was received  on  May  17,  2002.
Moreover, it was in this project that the Panel found it very difficult to work
with data since over time 'the plan, budget, and particularly the timetable
envisaged within that plan have not worked as originally intended.'205 There
was no reliable baseline data. To compare the with and without project
situation was impossible to determine.

As was mentioned above, not only had the Panel reacted strongly on the recommendations, the
media published several articles, well known members of the U.S. Congress wrote a joint letter to
the President criticizing the repor of the Working Group which according to Shihata was along
the lines of the NGO communityz "playing their drum". Shihata between the lines is saying they
all  influenced each other,  and a  lot of it was not accurate.

On April 1999, the Board finally decided on the second clarifications. The U.S. Executive
Director expressed three concerns: (1) that the Board remained at the center of the decision
making, (2) asking the panel to assess harm on the basis of a "without project" standard would
"probably not pass the test of reasonableness" and (3) expressed doubts about the practicability

„ 207and usefulness of "the proposal for unbundling.

The Board more or less overwhelmingly supported the report of the Working Group with
according to Shihata some "substantive changes" introduced: 208 (i) the term force majeure

100



justifying extension of the 21 working days is now defined to mean "reasons beyond control of
Management or the Panel".  (ii) The criterion related to the identity of the affected party had to be
read "any two or more persons with common interests or concerns and who are in the borrower's
territory". (iii) The criterion related to the assertion in the request of a serious violation resulting
in material adverse effect was reworded to clarify the intended meaning, that is, the issue that
may be discussed by the Board at this stage is not whether the violation took place and the harm
existed or was likely to occur, but only to make sure that the request -does assert in substance"
such violations and harm. (iv) The "Conclusions made it clear that the Board requires that the
information to be disclosed to claimants be provided by Management to claimants in their
language, and (v) the words "absolutely necessary" were changed to "necessary" in the
description of the circumstances in which the Panel or Management may respond to the media.

In addition to the "substantive" changes mentioned by Shihata, who as a key player was not
necessarily neutral in what he considered "substantive", the following changes are also
worthwhile to be mentioned:

A provision prohibits Management from communicating with the Board before the Panel

completes its inspection, "on matters associated with the request for inspection, except as
provided for in the Resolution. It will thus direct its response to the request, including any steps it
intends to take to address its failures, if any to the Panel." So the respective clarification would
limit the ability of Management to communicate with the Board (i.e. influence its decisions).

209

Here I like to note that according to what I was told, had Management made a practice to "brief'
the Board on ongoing requests in the context of other projects or policy papers before the Board
and without the Panel's presence to influence the Boards decision.

The 1999 clarification repeats that it is for the Inspection Panel to "satisfy itself as to whether the
Bank's compliance or evidence of intention to comply is adequate, and reflect this assessment in
its reporting to the Board."210 And the Panel "will determine the eligibility of a request for
inspection independently of any views that may be expressed by Management.4 1 The repetition
here emphasizes the independence of the Panel in coming to its decisions, a condition to be
preserved.

In the case the Panel recommends an investigation, the Board will authorize the investigation,
unless the following technical eligibility criteria are not met: (a) two or more persons are the
affected party, (b) complainant asserts a serious violation by the Bank has or is likely to have a
material adverse effect, (c) the matter has been brought to the attention of Management without
adequate response, (d) not related to procurement, (e) loan has not been closed or substantially
disbursed, (f) no previous recommendation by Panel on matter. This is an important clarification,
in that the Board is now more or less "forced" to accept a request for investigation if
recommended by the Panel.

The recommendation remained in the text that: "for assessing material adverse effect, the
without-project situation should be used as the base case for comparison". Added was: "to take
into account what baseline information may be available". No consideration was shown for the
difficulty the Panel had with this "provision". In practice this created in the daily work of the
Panel many difficulties. Often the Panel reported on a lack of baseline data. For the Panel the
without-project situation is a mission impossible. In case of a future clarification of the
Resolution, this recommendation should be deleted.
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In  paragraph  11 is stated: "The "preliminary assessment" concept, as described  in the October
1996 Clarification is no longer needed." It was deleted. This reversal perhaps was part of a clearer
division between the eligibility phase and the investigation phase. It nevertheless could also be
seen as limiting the options for the Panel in the first stage. I do not recall that this caused any
limitation. The provision that an extension would be allowed in case of force majeure, was
implemented in several cases.

In  paragraph  13  it is stated:  "The  panel will discuss  in its written report only those material
adverse effects, alleged in the request, that have totally or partially resulted from serious Bank
failure of Compliance with its policies and procedures."  It is again a limitation on the jurisdiction
of the Panel.

In  paragraph  18 the importance to promptly make documents publicly available to claimants  in
their language, to the extent possible is an important provision given the aim of transparency of
the institution. I doubt this is always the case. This subject will further be discussed in Part III,
Chapter 8.

Finally, one can conclude that many of the demands of the Panel and the outside communities
were not accepted by the Board. The NGO community definitely was not satisfied with the
revised mandate of the Inspection Panel.  In 2003 a group of experts, following the World Bank
and the Inspection Panel for years, published a book on the working and impact of the Inspection
Panel in the Bank.212 They express the opinion the board excluded 'an oversight role from the
panel's mandate' and 'failed to create an alternative way to monitor' if projects had been brought
into  compliance  and  as a result 'local people are often denied meaningful remedies.'  They  note
the board lacks 'systematic oversight' and 'institutional memory', what they consider as a 'key
weakness in the Inspection Panel process.'

Nevertheless,  in the natural process of becoming a mature mechanism some important steps  have
been made. First of all, the Board again firmly confirmed the existence of the Inspection Panel. In
the case the Panel recommends an investigation, the Board will now authorize the investigation.
After many difficult years, the Panel, the Board, and Management had to find their way in
adopting the procedures or working methods of the accountability mechanism which they
themselves established. Perhaps this process is finished, but probably not, and the mechanism will
be further developed. Some may still consider it as an unnatural organ of the body causing some
rejection symptoms inside the body. Others see  it as a kind of"self-healing" mechanism or as  a
learning-by-doing system. What the mechanism finally is or should be inside the institution is the
subject of Part III  in this study.

1 See Part IV: interview with congress Man Barney Frank (Democrat) at the time chairman of the House-
Financial Services committee, who asked the Bank more release of information such as making public the
country reports.
2 Ibrahim F.I. Shihata.,  77;e  World Bank Inspection Panel.· in Practice (New York, Oxford University Press,
2000 (second edition)). p 5.
  Shihate, in footnote: Development Credit Agreement No. 1553-IN, and loan Agreement No. 2497-IN.
4 Idern, P. 5
5 See Part IV: interview with congress Man Barney Frank.
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6  As  a  member  of the European Parliament  I  wrote a letter to President Preston co-signed  by 18 other
members of the European Parliament and tabled several resolutions in the European Parliament. See further
on in this Chapter.
  International Bank for Reconstruction and Development, "Resolution No. IBRD-93-10 and Resolution
No. IDA 93-6: September 22, 1993".
s  Santhi, S., Sardar Sarovar  Project,  The  issue of Developing River Narmada,  An Intach Series, current
Invironmental issue-1, INTACH Southern Regional Office for Environmental Education and Research.
1994.
9 Website Enceclopedia.com. Available at http://www.enceclopedia.com/html/N/Narmada.asp
10 Available at http://www.democracynow.org/articlepl?sid=03/04/07/0413246
11  I was a member of the European Parliament from 1989-1999 elected as a member of the Dutch Social
Democrat Party: PvdA.
12 „Official Journal of the European Communities", 16 September 1991, No C 240/185
13 On April, 15, 1991, the first draft resolution of Ms. Van Putten and Mr. Barton in the name of the
Socialist Group in conformity with article 64 of the standing orders of the EP, No. B3-0635/91 and draft
resolution of Ms. Van  Dijk in the name of the European Green Party No. B3-0656/91.  In May a new draft
resolution was tabled (same text) by van Putten, Barton and van Hemeldonck: No. B3-0809/91. In July
1991lwo remaining resolutions: Doc. B3-1181/91  by  Mrs Van Putten and others on behalf of the Socialist
Group and Doc. B3-1210/91  by Mr. Telklimper on behalf of the Green Group formed together the basis for
the joint resolution.
14 AS a result of negotiations on speaking time, firstly divided between the political groups, I got from my
own political group one minute speaking time.
15 There was a circulation of different figures concerning the affected people. This figure was related to the
entire project what was much more then the Sardar Sarovar Dam.
16 Debates of the European Parliament, July, 9, 1992, No 3-420/251
" World Bank Group Website. World Bank Historical Chronology. Available at http://www.worldbank. org
18 6.Official Journal of the European Commission: Resolution B3-1012/92, No C241/156".
19 In the European Parliament the word committee was used instead ofCommission.
m See Part IV: the entire interview with Paul Arlman Executive Director from/of the Netherlands 1986-
1990.

21 Devesh Kapur, John P. Lewis, Richard Webb,  77,e  Worid Bank its First Half Century (Washington D.C:
The Brookings Institution, 1997).
22 EDF: Environmental Defense Fund
23 Quote of the three authors. Quoted in Lori Udall, "The International Narmada Campaign: A Case of
Sustained Advocacy," in WiRiam 'Fischer, ed., Toward Sustainable Development?  Struggling over India's
Narmada River (Armonk: M.E. Sharpe, 1995).
24 The three authors miss spell the name ofMs Herikens.
25 Qoute of the three authors. Quoted in Lori Udall, 'The International Narmada Campaign: A Case of
Sustained Advocacy," in William Fischer, ed., Toward Sustainable Development:'  Struggling over India's
Nannada River (Armonk; M.E. Sharpe,  1995).
26 See Part IV: interview with Pro£ David Hunter
27 Prof. D. Bradford at present the Dean of the faculty of Law of American University in Washington D.C.
and writer of several articles about the Inspection Panel who addressed at the time a U.S. Congressional
oversight hearing and attributed his views on the structure ofan Inspection Panel.
28 Dana Clark is the former director of the International Financial Institutions program at the Center for
International Environmental Law (CIEL) in Washington D.C.
29 Idenl 'Greening the Bank', 77:e World Bank its First Ha(fCentury Part 2. (Devesh Kapur, John P. Lewis,
Richard Webb eds. Washington D.C: The Brookings Institution, 1997, p. 700.
30 Idem
31 Idem.
32 Idem p. 701
33 Resolution: No. IBRD 93-10 and Resolution No. 1DA 93-6, "The World Bank Inspection Panel".
14 L. Uda'11, The World Bank Inspection Panel: a three year review (Washington D.C.. PubUsher Bank
Information Centre, October  1997).  p.  9.
35 On Internet there is an overload of information related to the Report ofthe Morse Commission.
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Half Centwy  Part 2. Devesh Kapur,  John P. Lewis, Richard  Webb eds. Washington  D.C: The Brookings
Institution, 1997.
37 Udall, p. 9.
38 Devesh Kapur, John P. Lewis, Richard Webb, The World Bank its First Hafcentug (Washington D.C:
The Brookings Institution, 1997). p. 702. See also Udall, p. 10.
39 Udall, p.  10.
40 Devesh Kapur, John P. Lewis, Richard Webb, The World Bank its First Half'Century (Washington D.C:
The Brookings Institution, 1997). p. 702.
41 Idem. P. 703.
42 Idem P. 705.
43

Idem p. 706.
44 Lori Udall in an e-mail to me on February 22,2006.
45 Idern,
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Washington based lobbyist Chad Dobson organized the so called 'Tuesday Group'. Dobson was the
founder and the first Director of Bank Information Center (BIO. The Tuesday Group  is a group  of NGOs
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Hill and direct access to the Democrat Barney Frank. Dobson, together with lawyers of the Centre for
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47 IdeNL
48 The subcommittee met, pursuant to notice, in room 2128, Rayburn House Office Building.
49 "Authorizing contributions to IDA,GEF and ADF: Hearing before the subcommittee on International
Development , Finance, Trade and Monetary Policy of the Committee on Banking, Finance and Urban
Affairs House of Representatives, One Hundred Third congress". First session, May 5, 1993 Serial No. 103-
36, U.S. Government Printing Office, Washington 1994. (67-442CC). pp.  1-2.
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52 Idem, p. 7-8.
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60 Idem.
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Government printing office Washington 1995 (80-543 CC).
62 Idem p. 2.
63 Idenl p. 4.
64 Idem
65 Lori Udall in an e-mail to me on February 22,2006.

104



66 Idem. P. 14.
67 idem
68 Congressional Record-House, September (1993), H 7166
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71 Masterial submitted to the sub-committee and Chairman Frank contained also an proposal of Proffessor
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75
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77 OD 4.00
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80 Footnote of Shihata: "OD 4.15 (1992)."
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later issued in the absence ofa request for discussion."
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Bank, the United Nations Development Programme (UNDP) and the United Nations Environment
Programme (UNEP).
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Chapter 5 Accountability Mechanisms in other Multilateral Financial
Institutions

Introduction
It is evident that the World Bank with the adoption of a Resolution establishing the Inspection
Panel  t  on 23 September 1993 followed  by  the  installation  of the Panel  in the beginning of 1994,
has ever since provided the role model for the other Multilateral Financial Institutions (MFI's).
Many writing about the Inspection Panel have recognized its impacts on the operations of the
World Bank: greater transparency and accountability and a voice given to affected people.2 The

accountability mechanisms in the other Multilateral Financial Institutions (MFIs) that were
established afterwards have both similarities and differences in their rationales and objectives.
Nevertheless, the Inspection Panel is still criticized for weaknesses in its mandate, as I also
described in the previous Chapter 4 (See also Part III Chapter 7 and Part III Chapter 8 the
outcome of the survey). Eisuke Suzuki and Suresh Nanwani, who have been involved in the
creation of the accountability mechanism of the ADB refer for example to the lack of a problem
solving mechanism in the World Bank, the lack of "oversight over the implementation of
remedial measures, and the ability to assess whether Management's proposed remedial measures

satisfy the concerns of the claimants and/or bring the project into compliance.
„3

Thereupon Suzuki and Nanwani make a rather strong general and critical observation about the
working of the inspection function: a function 'falling into decay'.4 Suzuki and Nanwani:

"The net result of the inspection function  is that the question of internal compliance
or noncompliance has become the focus of the inspection process, and the real
question of accountability toward people who are affected by MDBs' projects has
become sidelined. Once the inspection function accepts the complainants' request
for inspection and authorizes an inspection, the complainants themselves are left
outside the system. The affected people who requested "inspection" will eventually
be informed of the outcome of the inspection process only after the process is
completed, with the possibility that their problem will remain unresolved."

The two rightly point to a risk the mechanisms will downgrade and lose their original purpose and
become an inward looking technical mechanism whereby the working procedures change from
instruments used to reach a desired aim, into the aim itself. Still it is not too late. Representatives
of civil society, Executive members of the Board of the MFIs (MDBs), members of parliaments
and congress and, most of all, members of the mechanisms themselves could still defend the
original design and meaning of the mechanism. Since the spring of 2004, members of the
mechanisms of the MFI's have met annually.

On May 21,2004, members of the mechanisms or members of their staff of the following MFIs
met in the World Bank for the first time in a closed session on the invitation of the Inspection
Panel, initiated by the chair of the Panel Edith Brown-Weiss: Asian Development Bank (ADB),
European Bank for Reconstruction and Development (EBRD), Inter-American Development
Bank (IADB), International Finance Corporation (IFC), Japan Bank for International Cooperation
(JBIC), Export Development Canada (EDC)5 and North American Commission on Environmental
Cooperation. Since then the experts meet yearly. In 2005 they met in Manila and in 2006 in
Canada. The purpose of the meeting of principals is to exchange information based on
experiences.
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In this Chapter I will describe some of the already existing different mechanisms in the MFI's or
the creation process in the case of banks that are just about to begin with a mechanism or, as in
the case of the Inter-American Development Bank, are revising their mechanism. In the case of
the Inter-American Development Bank (IADB) I was asked to comment on their draft revised
mechanism, the "Proposal for Enhancement to the Independent Investigation Mechanism.„6 My
comment is included in this Chapter.  I am aware that by the  time of publication of this study on
the different mechanisms, the IADB might have decided already on the new mandate and formula
followed by the installation of the new compliance review panel. To understand the different
mechanisms I visited in 2004 and 2005 The European Investment Bank in Luxembourg, Tile
European Bank for Reconstruction and Development in London, the African Development Bank
in Tunis, the Inter-American Development Bank in Washington DC and had regular contact with
former officials of the Asian Development Bank.

The following coverage of different mechanisms is by no means complete. Every day after
finalizing a Chapter, new information arrives. It may very well be an important new mechanism is
missing. To the best of my knowledge I have tried to be as complete as possible. Some
mechanisms I describe in full while others are just mentioned. The ADB accountability
mechanism is described the most extensively, since I consider this at present as the best model.
The first two described, the Compliance Advisor ombudsman of IFC and the Independent
Evaluation Office of the  IMF,  are both mechanisms of the Bretton Woods Institutions.

Ombudsman ofIFC and MIGA (World Bank)

In everyday business the Compliance Advisor ombudsman (CAO) of IFC and MIGA' is often
called the IFC ombudsman: The administrative budget of the function is shared by the two
members of the World Bank Group. In fiscal year 2003  80% of the budget was provided by IFC
and the other 20% by MIGA with a total of $1,866,446.' The establishing of the mechanism,
which took place at the same time as the establishment of the Inspection Panel of the World
Bank, 1 already described in Chapter 4. The positioning of both mechanisms inside the World
Bank has a somewhat complex nature. The activities of the two mechanisms have so far never
geared to one another. According to its own Operational Guidelinesto the ombudsman has three
roles.

Firstly there is the ombudsman role:
'The ombudsman role responds directly to the concerns of persons affected by IFC
or MIGA projects and who lodge a complaint with the CAO (complainants). CAO
activities under the ombudsman role are always initiated in response to an external
complaint. The focus of the ombudsman role is on helping resolve complaints,
ideally by improving social and environmental outcomes on the ground. The CAO
respects the confidentiality of the complainant, if so requested; and the principle of
confidentiality applies to information provided to the CAO by any of the parties to a
complaint.

"   i

About the second role the following it is noted:
"The Compliance role may either respond to issues raised in a complaint to the
ombudsman, if the CAO deems that an audit is appropriate or be initiated by the
President, Senior Management of IFC or MIGA, or directly by the CAO. The
emphasis is on enhancing material compliance. Audits are initiated only in response
to concerns regarding the environmental or social impacts of specific projects, as
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opposed to random auditing. The CAO audits are independent of, but
„12complementary to IFC's and MIGA's internal assurance efforts.

And lastly there  is the Advisory role of which it is noted:

"Unlike the ombudsman and Compliance roles, the Advisory role is not project
specific. It is aimed at improving performance systemically. The CAO will not give
project specific advice, as this could undermine the ability of the CAO to act as
independent ombudsman or Compliance auditor. However, it can offer advice on
emerging or strategic issues and trends, policies, processes, or matters of principle.
Advice will often be based on the lessons learned from ombudsman or Compliance
activities. A request for advice can be initiated by a number ofdifferent parties.

„13

In most of the documents published by the CAO since it was established it is also often
mentioned that "the independence and impartiality of the CAO foster the trust and confidence of

„ 14the project's sponsors, local communities, NGOs, and Civil society in general.

An important statement was made about the role of the CAO in the Annual Report of fiscal year
2004-2005,  and  I tend to agree with the mentioned importance of problem solving when a choice
can be made between problem solving or reporting on compliance afterwards. Compliance review
is thus often regarded as the 'last resort' after problem solving has failed. The CAO on this:

"In terms of the evolution of external accountability within Multilateral Financial
Institutions, the ombudsman role is the most innovative of the CAO's three roles.
[...] Generally speaking, the focus  of the ombudsman role  is  on what is going to
happen in the future, rather than what has happened in the past. Instead of finding
fault, the ombudsman's aim is to identify problems, recommend practical remedial
actions, and address systemic issues that have contributed to problems.  [...] A key
difference between the ombudsman function and many of the external
accountability mechanisms is that our work does not necessarily end with the
publication  of a report.  [...]  The  CAO can remain engaged  if its  role adds value
and the parties request its participation. In some circumstances, the issues raised in
the complaint may form the basis for a compliance audit or may be the subject of
advice to IFC or MIGA management, in which case, the complainant is informed
ofhow any remaining issues will be addressed.„15

With the above statement, the CAO implicitly criticizes the mandate and functioning of the
Inspection Panel that officially has no mandate to use problem solving methods. The Inspection
Panel is supposed to investigate if management is or was in compliance with the World Bank
policies during the design and implementation of World Bank financed projects. 16 Although in a
few cases the work of the Inspection Panel became unintentionally of a problem solving nature
while 'investigating' the eligibility of the request,  as was described in Part II Chapter 4. Solving
the problems during the eligibility phase was always welcomed by all parties involved.

The CAO instead, has three roles including a problem solving role, a compliance review role and
an advisor role. Nevertheless, three roles in one function seems not a simple structure and bear
the risk of confusion between the three roles. The CAO is aware of this, as is clear from
statements such as:
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"The advisory role continues to be the role that confuses internal and external
stakeholders. The CAO's terms of reference allow it to provide an independent
channel of advice to the president and senior management. However, that advice
cannot detract from, nor pose a conflict of interest with the ombudsman role, in
particular, or with the compliance role. By drawing lessons to be learned and
projecting them back into the institution, the advisory role can reinforce the
effectiveness of IFC and MIGA. In 2002, the president clarified to IFC and MIGA
that formal advice would stem from complaints to the ombudsman and from
compliance audits and would address process and policy issues in a broader context
than an individual context.„17

The confusion stemmed from the original scope of the Advisory role. In the first operational
guidelines the third role was described as follows: "Overseeing audits of 1FC's and MIGA's
social and environmental performance, both overall and in relation to sensitive projects, to ensure
compliance with policies, guidelines, procedures, and systems (the compliance role)."" Four
years later the revised operational guidelines were published, in which it was noted about the
advisory role: "Providing a source of independent advice to the President and the management of
IFC and MIGA. The CAO will provide advice in relation to broader environmental and social
policies, guidelines, procedures, strategic issues, trends, and systemic issues. The difference„19

with the original position is explained further on:"The CAO will not give project-specific advice.
Any prior involvement in a project (irrespective of the nature of the involvement) has the
potential to undermine the CAO as a wholly impartial and independent ombudsman or
compliance auditor. Therefore, the CAO will refrain from attending project briefings or other
project-related meetings. Requests fro project-specific advice will also be routinely declined, as
will informal conversations about specific projects. difference between the two„20 The
formulations gives the impression that a lot of internal and external confusion and difficulties
arose. The conclusion of the CAO not to advise any longer on specific projects, I consider wise.
Otherwise, it could be understood as that project-specific advice is part of the ombudsman
function.

So the CAO recognized the risk of a conflict of interest between the advisory role and the other
two roles. I could not find a similar statement on a possible conflict of interest between the first
two roles: the ombudsman role and the compliance role. That to me includes also a risk of
conflict of interest. Those experts that have been involved in a problem solving or mediation
procedure should not also be involved in a compliance review investigation after the mediation
failed. Whether the CAO's internal procedures include a 'Great Wall' between staff members
involved in the first phase or role and staff members involved in the second phase or role, is not
clear. The Asian Development Bank is the only Multilateral Financial Institution so far that
created both mechanisms, the problem solving mechanism and a compliance review panel in an
entirely separate structure (see below).

The NGOs also have problems in understanding the roles and independence of the CAO. Their
confusion has a somewhat contradictory tone. At one hand they criticize the CAO for taking a
stand in favor of IFC at the other they criticize IFC for its 'unsatisfactory response'21 to the
CAO's findings. The following statement was recently made by the 'Bretton Woods Project':

"In its recently published annual report for 2004-2005, the Compliance Advisor
ombudsman (CAO) received 14 complaints. Experience with high-profile and often
contentious projects in Guatemala, DRC, Brazil, India, Kazakhstan and Georgia, as
well as the IFC safeguard policy review reveal that despite the CAO's best efforts to
seek "rapid resolution of complaints and ensure public accountability of IFC and
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MIGA", it is powerless to stop them from acting with impunity. These institutions
have ridden roughshod over the CAO's efforts by ignoring recommendations,
contradictions findings and submitting inadequate or dismissive responses. On the
other hand, questions regarding the CAO's role have also been raised by affected
communities and civil society groups, many of whom have been dissatisfied with the
way in which it has dealt with their complaints. It has been criticized for failing to
take claims seriously enough; for coming down in favour of the IFC and/or the
company; and for not going far enough in its recommendations, despite its own clear
findings to the contrary.„22

The statement might me based on a misconception about the inder,endent role of the CAO that in
some cases will disagree with the requesters and sometimes with IFC and MIGA.

Notwithstanding the NGO criticism the CAO has made some remarkable critical comments about
the work of IFC and especially on Human Rights issues, as is clear from the following examples:

"In 2003, the CAO conducted a gap analyses with respect to some basic human
rights instruments as well as the existing Safeguard Policies, which include some
explicit and implicit references to human rights. The CAO also produced internal
case studies on how three IFC projects might have been aproached differently if
human rights filter were to have been applied at the outset."

In the summer of 2005, President Wolfowitz asked the CAO to do an audit (compliance Review)
on MIGA's due diligence  in a copper-silver mine project in the Democratic Republic of Congo.24

The following findings are published by the CAO:

"CAO found that MIGA adequately followed its underwriting and risk management
due diligence, but that these core business processes did not address whether the
project might either influence the dynamics of conflict or whether security provision
for the project could indirectly lead to adverse impacts on the local community.
While MIGA's initial adherence to its Environmental and Social Review Procedures
(ESRPs) was adequate, CAO considers that its follow-through on some social
aspects was weak. CAO found that weaknesses in the ESRP due diligence, and on
conflict and security issues specifically, echo a number of concerns that were the
subject of recommendations by CAO in its 2002 review of MIGA's ESRPs.

Regarding security and human rights, CAO found that MIGA did not fully
understand the implications for its client of implementing the Voluntary Principles
on Security and Human Rights (as required by the Management Response to the
Extractive Industries Review), nor did it assess whether its client had the capacity to
properly implement them.

„ 25

Some Concluding Remarks

The firm stand taken on human rights is remarkable given the difficulty for management of the
World Bank to raise issues of human rights that result from the Articles of Agreement of the
World Bank not allowing interference in national politics. (See for this also Part II Chapter 3 on
the History of the World Bank and Part III Chapter 7). However, the lack of clarity or
entanglement of the roles still needs further analysis.
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IMF: Independent Evaluation OjJice

The International Monetary Fund (IMF) established  at the  same time  as the World Bank  in  1945,
has an 'almost global membership',26 of 184 countries. According to the IMF its main aim is: "to
prevent crises in the system by encouraging countries to adopt sound economic policies; it is
also-as its name suggests-a fund that can be tapped by members needing temporary financing
to address balance of payments problems." 2' Since both the IMF and the World Bank have been
created at the same time at Bretton Woods in  1945 (see Part II Chapter 3 on the World Bank and
its History) both institutions, although in principal two different institutions, have a close
relationship. The headquarters of the two institutions are neighbors in Washington DC with a
corridor between the two buildings below street level and some of the Executive Directors of the
World Bank are in the same time Executive Directors ofthe IMF. The division ofwork between
the two is described as follows by the IMF:

"Each institution must focus on its areas of expertise. Thus, World Bank staff takes
the lead in advising on the social policies involved in poverty reduction, including
the necessary diagnostic work. The IMF advises governments in the areas of its
traditional mandate, including promoting prudent macroeconomic policies. In areas
where the World Bank and the IMF both have expertise-such as fiscal
management, budget execution, budget transparency, and tax and customs
administration-they coordinate closely.

„ 28

Tile IMF has no accountability mechanism, instead it established an Independent Evaluation
Office (EVO)29, decided by the Board in April 2001 and established in the summer of the same
year. According to a background paper issued for the discussion of the Board of the IMF "the
motivation to develop the role of independent evaluation at the fund stemmed from a desire to
enhance the Fund's internal learning culture, foster a more broadly-based understanding of its
mandate, and bolster the credibility of its work outside the institution."30 The Mana*ng Director
of the EVO assists the Board 'in providing governance and oversight of the Fund.'  1 The Board
appoints the Director. In its nature is an evaluation function different from an accountability
mechanism, and as such is not the subject of this study. Nevertheless, the EVO is not a 'pure'
evaluation function inside the institution. The main purpose of the evaluation function is
described as follows:

'The IEO's overarching mission is to improve the IMF's effectiveness by:

•    Enhancing the learning culture of the IMF and enabling it to better absorb lessons for
improvements in its future work.

• Helping build the IMF's external credibility by undertaking objective evaluations in a
transparent manner.

• Providing independent feedback to the Executive Board in its governance and oversight
responsibilities over the IMF.

• Promoting greater understanding of the work of the IMF." 12

In discussions about the role of the EVO compared to the other accountability mechanisms and
especially the Inspection Panel of the World Bank, some experts from the IMF expressed the
view it would not make sense to create the same for the IMF. It was felt that the IMF does not
execute projects such as the World Bank does. Others disagreed with that by saying that the
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economic measures of the IMF could also have negative impacts on the lives of people in the
countries concerned. On the website of Bretton Woods Project the following is mentioned about
the first days of establishing the function:

"It looks likely that the unit will be independent from the staff and management
and  report  to the board,  with  a core staff and contracted experts for specific
projects. Staff wants the new unit to be limited to ex-post evaluations rather than
carrying out on-going assessment of programmes. They argue that the Bank's
Operations Evaluation Department has too much influence in the Bank. Executive
Directors have mixed opinions with some arguing that the Policy Development and
Review Department already has a systematic evaluation function, although
admitting that staff can be biased, whilst others want the unit to be able to carry out
on-going evaluations. Thomas Bernes, Canadian ED who heads the Board's
Evaluation Committee said that "most of the Board appreciates the need  for a broad
mandate."

NGOs are calling for the unit to be fully transparent and French NGOs, led by Agir
Ici, are calling  for an appeals mechanism  to  hear the complaints of people affected
by IMF policies. It should enable people affected by adjustment programmes to file
lawsuits against policies that violate their fundamental rights or when their
environment is threatened, and subsequently to obtain reparations. To be effective
such a mechanism should be supported by an independent evaluation unit and
impact assessments carried out prior to implementation of adjustment
programmes.

„33

Also, the following interesting paragraph on consultation is mentioned in the background paper
(see above) on the mandate: "In carrying out its mandate, EVO will be free to consult with
whomever and whichever groups it deems necessary, both within and outside the fund." 34 So
with the IMF paper expectations arose that civil society would be listened to. The Board finally
took the decision: "The Executive Board should undertake an independent external evaluation of
EVO within 3 years of its launching. It all gives at least the impression that EVO is more then„ 35

just an internal evaluation function. The abovementioned paragraph on consultation with the
outside world has since then been repeated, for example in the revised Terms of Reference of

36
November  16,2004.

In August 2001, a year after the decision to establish the EVO, Angela Wood from the Bretton
Woods Project, an NGO, wrote and signed on behalf of a group of experts and other NGOs to the
IMF's EVO a comment on the proposals of procedures and topics for evaluation. From the
reaction it is clear the NGOs want to play a role:

"It is equally important that civil society's views are considered, where appropriate,
during evaluation. It will be necessary for the EVO to draw up clear guidelines as to
when and how stakeholders will participate in the evaluations.  [...]In the interest of
equity and independence we believe that it is essential that civil society and other
external stakeholders as well as IMF staff and the Board should have the opportunity
to formally and publicly submit their comments on EVO Reports.  [...]  It is essential
that the EVO staff include experts in social and environmental issues as well as
macro-economic issues. We are concerned that to date we have only seen notice of
job vacancies for economists. The added value of the EVO is that it should be able
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to analyse IMF programmes and operations from perspectives other than those
commonly held by economists.„37

A remarkable note is made when the NGO experts make a positive observation about the EVO
concerning the relations with the IMF legal office, which at the same time is a negative
observation on the Inspection Panel's relation with the Legal Counsel of the World Bank:

"The EVO is not dependent on the opinions of the IMF legal office when legal
issues arise relating to such issues as the powers of the EVO and the interpretation of
its procedures arise. The role that the General Councel plays in the Inspection Panel
process in the World Bank has been a serious problem for the Inspection Panel. „38 39

On  November  18,  2005  a  team of experts conducting an evaluation of IEO40 announce  on  the
website of the  IMF they 'welcome input from all interested parties between November  18,  2005
and January 2006. It is not known yet when the outcome of this study is to be published. The
procedure of the IMF on the foregoing is promising for those that believe the international
institutions should be more transparent and accountable for their acts. What is missing is that the
general public is hardly aware of the work of the 'bastion'  IMF left aside from a knowledge that
the public may comment on the work ofthe IMF.

Islamic Development Bank

One Multilateral Financial Institution, the Islamic Development Bank (IDB), I could only study
via the information of the bank on its website.  I regret that my attempts to contact experts in this
bank only had success when I was about to deliver the study. In all the other publications
concerning accountability mechanisms, I have also never found any reference to this bank.
Examining the financial figures of loans and investment plus the growth over the years of
member countries4' it is clear that the IDB, similar to the other MFl's, is an important financial
institution for the countries where it operates. The net approvals of the IDB Group from its
inception up to the  end of February 2005 amounted $ 38.3 billion.42  Like the World Bank the IDB
is composed of different entities: The Islamic Development Bank (IDB), the Islamic Research
and Training Institute (IRTI), the Islamic Corporation for the Development of the Private Sector
(ICI)), and the Islamic Corporation for the Insurance of Investment and Export Credit (ICIEC).

43. „The vision of the Bank according to their own information is  .   To be the leader in fostering
socio-economic development in member countries and Muslim Communities in conformity with
Shari'ah (Islamic law)." The structure of the bank and its mission statement with a focus on
poverty alleviation is not that different from the other MFIs. Similar to the World Bank and other
MFIs the IDB for example also classifies its member countries by their state of development into
two groups: the least developed member countries (LDMCs) and Non-LDMC countries. The
difference is that the IDB operations are based on "Islamic economics" 44 and the 'Shariah-
compliant modes of financing'. Under the objectives is mentioned: "Promotion of Islamic
financial industry and Institutions." The Bank mentions its uniqueness because: "It uses financing
modes that are Shari'ah- compatible for its operations' and 'Its membership comprises only the
developing countries. Accordingly, the resources from the relatively better off member countries
are used to assist those that are less well off, making the IDB Group a model institution for South-
South cooperation.

"43
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The IDB definitely deserves a better study on how it works, what policies exist and what kind of
accountability mechanisms they have to assure they fulfil their own mission while following
Islamic law. I regret I was not able to further describe the developments of the IDB.

Asian Development Bank (ADB)

In  December  1995, not that long after the World Bank, The ADB also established an independent
inspection function. The structure and development of this function in the ADB makes it the best
accountability mechanism to compare with the Inspection Panel of the World Bank. On its
website the bank announced: "The inspection function policy establishes formal procedures for
any community, organization, or other group affected by ADB's public sector project, to assert
that the formulation or implementation of the project was inconsistent with ADB policies, to the
material detriment of that group. At first sight, the ADB mechanism and the World Bank46

Inspection Panel do not differ that much. The general approach is like that of the World Bank;
mainly demand-driven, and the objective according to the ADB, is "to improve the quality and
transparency of the Bank's operations, as well as its accountability.'*47 There are two stages, the

eligibility stage and an investigation or inspection stage with almost comparable timeframes as
those of the World Bank. Similar to the World Bank, Executive Directors can also file a request.

The same can be noted about the eligibility criteria; there is not much difference with the World
Bank. In the case of the ADB a request for inspection also must assert that "(a) the bank has
failed, in formulating, processing or implementing a project, to follow its operational policies or
procedures, (b) this failure has had or is likely to have a direct and material adverse effect on the
requester's rights and interest; and (c) this failure was brought to the attention of the bank's
Management, which failed within a period of45 days to demonstrate that the Bank had followed,
or was taking adequate steps to follow, its operational policies and procedures." 48 The factors that
make a request beyond the scope of the policy are also almost identical to those of the World
Bank.49

The difference is to be found in the terms of institutional and procedural aspects. At this time
there is not an independent Inspection Panel as in the case of the World Bank, and instead the
ADB has an 'Inspection Committee'. The ADB about this:

"Under the policy, a new standing committee of the Board, the Inspection
Committee (the Committee), has been established to review requests for inspection
and recommend to the Board whether an inspection is warranted. If the Board
authorizes an inspection, the Committee will select a Panel of independent experts
from an approved roster to conduct the inspection and to report its findings to the
Committee. Based on the Panel's report and Management's response to that report,
the Committee will make recommendations to the Board. The committee comprises
six members of the Board, including four regional members (at least three of whom
must be from borrowing member countries) and two non-regional members.  [...]  A
roster of independent outside experts (the Roster), nominated by the President and
approved by the Board, assist the Committee and the Board in implementing the
Policy. [...] These experts remain on the Roster for five-year, non-renewable terms.
Roster members must not have been employed by the Bank within two years
preceding their appointment, and will be precluded from employment by the Bank
for five years following the completion of their term.„ 50
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Requesters first have to send a written complaint to the President, and Management will respond
to the complaint. If they still are not satisfied they then can write to the Committee. Further
according to the procedures: "(d)The Committee will ask Management to respond in writing to
the request (except in cases considered clearly frivolous or clearly ineligible by the Committee;
(e) the Committee will recommend to the Board whether an inspection is warranted, and the
Board  will  take a decision  on this recommendation;  (f)  if the Board authorizes an inspection,  the
Committee will select a panel of experts from the Roster to inspect the project and make a report
to the Committee; (g) Management will respond in writing to the panel's report; and (h) the
Committee will make a recommendation to the Board on the panel's report, and the Board will
take a decision on this recommendation." "

Without going further into a detailed description of the procedures of the first installed
mechanism  o f  1994,  it is worthwhile to notice  that  the  role  of the experts  on the roster could not
be compared to the role and mandate of the World Bank Inspection Panel. It is not as independent
and it is not a permanent panel since the experts are chosen from a roster on a case by case basis.
In the ADB's mechanism it is the Committee, composed of six Board members that finally sends
a report to the entire Board and decides on the steps to be taken by the Panel as is clear from the
first case (see below).

First Case

Only  on  July   10  2001   did the Board  of the  ADB  for the first time approve an inspection  of a
project in Thailand52, after the internal process in which management first was asked to respond
was not satisfactory to the Requesters. A panel of 3 members chosen from the Roster was set up.
The Bank received the request in April the same year. The members of the panel were
immediately confronted with difficulties  to put together a report.  One of the three members  of the
first Inspection Panel of the ADB reported on the experience of this panel during a conference in
Washington DC organized by the American University College of Law in cooperation with the
Inspection Panel of the World Bank.53

Mr. Wiert WiertsmaS4 describes what happened. In brief:

"Once the Panel was established, it was agreed that it would meet with the BIC'Son
August 27 and 28 to discuss the draft Terms of Reference  of the Panel and to finalize
its work plan and timetable.56  I...]It was the intention to start the investigations with
meetings with the Requesters and other stakeholders in Thailand, in order to obtain a
good understanding of the concerns raised,  [ . . . ] in accordance with the provisions of
paragraph 52 of ADB's Inspection Procedures, the BIC had requested consent of the
Government of Thailand for a site visit of the Panel. Unfortunately, only on
September 6, the BIC received a response from the Government of Thailand
containing several conditions [...] including the requirement  that  the ADB would
accept liability for any loss or damages claimed by the contractors as a result of the
Panel's visit.  Due  to  this the Panel could not travel to Thailand.  [...] It discussed
with  the BIC the serious consequences o f the ensuing unequal access to the different
stakeholders in this inspection.„ 57

According to Wiertsma the Committee tried again "to obtain consent to a visit of the site.
Unfortunately, by October 10 another response  from the Government of Thailand was received,
reaffirming the conditions that prevented the Panel from visiting the country'„ 58 The Panel yet
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'was forced' to work on the basis of the reports available. They then turned around the situation
by inviting the requesters to come to Manila instead of visiting them at the project site, which was
declined immediately by the requesters. Both the Committee (BIC)59 and the panel members
knew this was a precarious situation that could undermine the spirit of the mechanism.  In
a sort of last attempt, "the chairperson of the BIC decided to throw in all his weight by
undertaking a mission to Bangkok to discuss the lifting of the conditions imposed on the
proposed visit of the Panel. Anticipating and actually trusting that the visit of Mr. Lockhart would
result in a breakthrough, the Panel decided to commence interviews with ADB staff on November
2. On November 8, the Panel was briefed by the BIC that regrettably and despite the mission,
reported that the Government ofThailand maintained its original position.

„ 60

The three panel members decided to suspend any further formal interviews. And regarding the
requirements of the government of Thailand Wiertsma wrote: "The conditions imposed
undermined the effectiveness and soundness of the inspection system, and ran counter to the basic
spirit and objective for the establishment of such a system. The Panel felt that if the matter would
not be dealt with seriously, it would create cynicism and cause harm to the efforts so far made by
the Bank to have greater openness and participation of the people who are affected by Bank
financed activities." 61 The Committee then asked the three Panel members to prepare an interim
report and told the three members: "The Committee will request the panel to resume the
inspection at a convenient time. However, if the situation does not change within a reasonable
time frame, the Committee will request the Panel to submit its final report." Finally the
Committee asked the panel to submit its final report and informed the requesters that the report
'would not be disclosed. ,62

This all was a great disappointment to the first ADB Panel. A final report was written in common
with a separate memorandum to the Committee. In the memorandum several suggestions for
future improvements of the mechanism were submitted.  Most of it related to poor procedures and
access to documentation, the prohibition to visit the project side, the lack of transparency, and
most of all the lack of independence of the process. The dramatic experience of the first three
Panel members without doubt caused heavy criticism from the outside world. A Newsletter of
Friends ofthe Earth International stated:

"The first ever investigation of the ADB Inspection Panel ended in a complete
failure when last month the Panel decided to suspend its inspection into the Samut
Prakarn Wastewater Facility.  [...] Thai authorities also prohibited panel members to
visit the project site 'For fear of civil disturbances'. It is likely that the Bank
Inspection Committee will have to conclude the inspection process and ask the Panel
to finalize the report. If so, the first ADB inspection case ever will have concluded
without a field visit thus setting a discouraging precedent for the ADB's Inspection
Mechanism. „ 63

The project was without a shadow of doubt a politically sensitive project. Walden Be11064 65;

"Notes taken by a participant at the most recent meeting of the ADB board on March
25 that were made available to the author reveals an institution that is deeply shaken
and split by the report of an independent Inspection Panel on the project, which is
located in Samut Prakan province. Foremost among the critics during the board
meeting was, not unexpectedly, Alternate Director Ram Binid Bhattarai, who
represents a group of countries that includes Thailand. Bhattarai attacked both the
Inspection Panel and the BIC for "disregard of the Thai authorities and lack of
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respect for the sovereign rights of Thailand". For Bhattarai, it was the BIC and
Inspection Panel that were at fault for "politicizing the event," wilh "premature
releases of information to the press and welcoming flags in the Klong Dan
community, [...]

Bhattarai's comments were, however, mild compared to those of Director Zhao
Xiaoyu representing China, who began by saying that while the report might strike
some as "a nice piece of steak, to me it is a lousy dish that is overcooked." Asking
what the bank had gotten after spending nearly $2 million on the inspection process,
Zhao answered: "We have produced a pile of groundless damaging paper. The
Bank's credibility is undermined, the staff demoralized, the Thai government is fed
up,  and a good environmental project is unduly  held  up  for two years.  [...]  The
effect on ADB, he predicted, would be like the impact on the World Bank of the
full-scale inspection done on the bank's controversial Western Poverty Project in
China." 66

According to Bello, Zhao was supported by a group of countries including India, Bangladesh, the
Philippines and Pakistan. Board members supporting the BIC report "were perhaps not as
inflammatory in their comments but they were equally firm in their views. C. Alexander
Severens, speaking for the United States, faulted the Thai government for obstructing a site visit,
a move that eroded the credibility of the inspection process.„67

A group of eleven NGOs from the USA, Pakistan, Sri Lanka, Japan, the Philippines, Cambodia
and Australia published around the same time a substantive report with recommendations to the
ADB for revising its Inspection Policy.68 The system, they argued, has many shortcomings. There
is for example a lack of a permanent Inspection Panel which causes "logistical and substantial
problems as follows: Although three or more members have been selected for an Inspection
Panel, their availability is not guaranteed as members usually have full time jobs and other
commitments. [...] During  the  set up  of the Samut Prakarn Panel, the candidates  that were first
identified from the roster turned down the assignment due to time conflicts, conflicts of interests,
and unwillingness to agree not to working for the bank for a certain period of time after serving
on the Panel." 69 They point at the lack of an independent secretariat since '-its primary role is
administrative assistance to the Bank Management" which creates a potential conflict of interest.
The same could be the case for the Board Inspection Committee. The NGOs about this: "Their
function on the Board Inspection Committee puts Board members in the position of approving
loans on the one hand and making decisions on inspection cases on the other hand, making
conflicts of interests likely to occur." 70 Finally, the eleven NGOs also point at the lack of
transparency: "The current Inspection Policy does not require the Bank to inform the public or
provide updates on the status of Inspections and important events regarding Inspection cases.„ 71

In the course of 2002 the ADB received similar comments from other NGOs.

Consultation

According  to  the  ADB  by  then a process had begun already  (in   1998) to review the original
system. The ADB:

"At the time of approval of the ADB Inspection Function, the Board stipulated a
review within 2 years from its approval of the initial roster of experts as panel
members; the review would assess the operations of the Board Inspection
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Committee (BIO and related inspection procedures, and review the Inspection
Function's application to ADB's private sector operations.'72 The first review did
not bring much about since the ADB had 'limited experience with the inspection
process, and few conclusions could be drawn regarding the existing system. Only
two requests, both regarding the Korangi Wastewater Management Project in
Pakistan had been filed by then, and BIC had deemed them both ineligible. Support
for strong accountability mechanisms at ADB and other MDBs has continued
throughout the past decade. In 2000, ADB's donors recommended a strengthened
and more independent inspection function, and that it should also have oversight of
private sector projects.

„ 73

The impression is given that the project and the work and problems of the ADB  Inspection  Panel
in Thailand accelerated the process.

The ADB began a public consultation to review the inspection function in the summer of 2002.
An issue paper and drafts were posted on the website for comments. The Bank then held two
rounds ofpublic consultations in June and August 2002 in the cities often different ADB member
countries. The first round was held in Tokyo, Manila, Frankfurt, Ottawa and Washington DC and
the second round in Phnomk Penh, Katmandu, Beijing and Sydney. Between the first and the
second rounds a special session was held in Karachi. 74. Two independent consultants were
contracted: David Hunter and Lori Udall." Those two are remarkable. They both have been key
figures in the establishment of the Inspection Panel at the World Bank (see Chapter 4 on the
World Bank Inspection Panel and see Part IV for an interview with David Hunter on the
establishing of the World Bank Inspection Panel).  In the autumn internal consultations were held
followed by an informal seminar of the Board of the ADB.

During the consultations four options with variants circulated:

"Option A: Maintain the existing Inspection Function with improvements in the
system such as strengthening the secretariat and streamlining the procedures; B:
Establish an independent Inspection Panel based on the World Bank panel with
improvements, including an independent secretariat, an annual budget, and at least
one full-time chairperson of the panel. C: Adopt a problem-solving approach,
perhaps similar to the ombudsman's role in IFC/MIGA's CAO office. D: Establsih a
two-step approach with both a consultation and compliance review mechanism. This
approach would (a) facilitate solving the problems of affected people at an early
stage through consultation  or some other form of dispute resolution;  and (b) conduct
a compliance review of those claims at the request of the claimants, irrespective of
the problem, that raise potential policy violations."76

Many NGOs commented on the draft proposals. One recommendation from Friends of
the Earth Japan, the Japan Center for Sustainable Environment and Society Watch Japan
mentions a list of clear concrete steps to be taken:

•  An 'Ombudsperson mechanism' should be established. The mechanism will
address the concerns ofproject-affected people;

•    The Board Inspection Committee should be abolished;
•    An independent permanent Inspection Panel should be established;

123



•  The Inspection Panel and Ombudsperson mechanism will work independently,
and requesters should be able to choose which mechanism they want to file their
claim;

•   The Inspection Panel should have its own Secretariat which is independent from
the Management;

• Inspection process should not be lengthy or complicated. The complaint to the
Management is unnecessary;

•     If a request for inspection is not clearly ineligible, the Panel should conduct an
initial investigation including a site visit;

•    The 95% rule should be abolished;
•     Requests for inspection/ombudsperson in local languages should be allowed;
•     The loan agreement and other policies should include clauses to avoid backlashes

against requesters. Requesters should be able to file a request anonymously;
• Every Panel's decision should be disclosed, including notification of the receipt,

initial investigation, final report and monitoring report;
•     It is necessary to monitor the implementation of the Board approved remedies.

Management should report periodically to the Board and the Inspection
Panel/Ombudsperson regarding the progress of implementation of the Board
approved remedies;

•   Both Inspection and Ombudsperson policies should be applied to private sector
operations.

77

A Compliance Review Panel

The public consultation process finally lead to a new accountability mechanism, replacing the
previous inspection function which was approved by the Board of the  ADB  on  May  29,2003.  In
the final report:78 "The combined results  of both internal and external consultations indicated,  at
the minimum, broad support for a compliance review panel that is an improved version of the WB
panel. The term "compliance review" has been used, during the review, as well as in the earlier
draft working papers, the final working paper, and this paper, instead of "inspection," to avoid

.i,79any negative associations  in the use of the term "inspection.

So the term "Inspection Panel" disappeared and thus far remains only for the system in the World
Bank. As earlier described (Chapter 4 on the World Bank Inspection Panel) the word is received
very negatively. Mr. Nanwani Senior Counsel, office of the General Counsel of the ADB said
about the panel and the name:

"In the US judicial system it is much easier to have such systems. For us in Asia it is
somewhat different to disclose information. In general people are shy away from
direct confrontation. Inspection we are not accustomed to. It is difficult. It requires a
whole lot of internationalization for both staffand countries. But as public institution
we have to move into that direction. Otherwise we cannot satisfy all the donor
countries that want to know how their taxpayers money is spend.„80

A Major difference with the old system is the creation of two separate but complementary
independent functions: a consultation phase with a Special Project Facilitator (SPF) and a
compliance review phase with a Compliance Review Panel. Each function has its own
procedures.  It is remarkable how much of the recommendations of the Japanese group of NGOs
can be traced back in the newly adopted system. The first 'access'81 to the ADB is the office of
the Special Project Facilitator. "The SPF will be a special appointee at the equivalent level of
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director general appointed by the President, after consultation with the Board. The SPF will report
directly to the President.  As  the  SPF  will be independent of the 0Ds82and have full control  of the
consultation phase, he/she will enhance the credibility of ADB in facilitating the resolution of
problems in projects in which it is a principal interested party. It should be regarded as a logic„ 83

step. People first could and should try to solve their problems before beginning a more complex
complaint procedure.

There is a remarkable note in the report about the scope of the consultation phase: "The scope of
the consultation phase is broader than the current Inspection Function or the proposed compliance
review phase. The consultation phase is outcome-driven, focusing not on the identification and
allocation of blame, but on finding ways to address the problem of the project-affected people in

Inspection Panel that officially does not have a problem solving mandate. In the more recent
ADB-assisted projects." 84 With this note the ADB takes a certain distance from the World Bank

years the World Bank Inspection Panel recognized the importance of a problem solving phase and
took up this role, without having a mandate or procedures for it, as was my experience.85

The SPF of the ADB got a well described role 'to assist project-affected people with specific
problems caused by ADB-assisted projects. He or she can use all kinds of methods such as:
"consensus-based methods with the consent and participation of all parties concerned, e.g.,
consultative dialogue,   good   offices, or mediation.    [...]   The   SPF may suggest different
approaches, including convening meetings with various stakeholders, organizing and facilitating
consultation processes, or engaging in a fact-finding review of the situation." 86 It is clear to me
that the ADB has put its efforts into the creation of a strong consultation phase and by doing so,
the ADB shows it has more confidence in a positive approach then a rather legalistic approach
that bears the risk ofdemoralizing the people involved.

On the question of who can  file a request, the ADB followed essentially the same procedures as
the World Bank. Complaints to the ADB may be filed "only by (i) any group of two or more
people (such as an organization, association, society, or other grouping of individuals) in a
borrowing country where the ADB-assisted project or located or in a member country adjacent to
the borrowing country; (ii) a local representative of the affected group; or (iii) a non-local
representative, in exceptional cases where local representation cannot be found and the SPF
agrees." 87  This is almost exactly the same wording as noted  in the resolution  of the  World  Bank.
But there is one remarkable difference with all the other MFIs. Eisuke Suzuki and Suresh
Nanwani refer to the exception: "ADB's Inspection Function, however, not only allowed affected
parties residing "in the borrowing member country in which the relevant Bank project is being or
will be implemented" to file a request, but extended the right to those "in a member country
adjacent to such borrowing member country." ADB is the only MDB that allows affected people
in a neighboring country to file a complaint [...].

„88

Other similarities in the process also can be found in the procedures for the complainants that are
expected to file a complaint in writing, preferably in English or any of the official ADB member
countries languages. The complainants' names will also be kept confidential if requested, similar
to the World Bank procedures. It is not clear from the document who within the ADB are
responsible for keeping the names confidential: the Special Project Facilitator or Management? In
the case of the World Bank the confidentiality remains with the Inspection Panel, which to me is
the most reasonable.

An interesting note is to be found in the paragraph describing which complainants will be
excluded.  Here we also can find similarities with the procedures of the World Bank. Cases about
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procurement and fraud are not within the mandate of the mechanism. The World Bank Inspection
Panel will not accept 'frivolous' cases. The ADB will also not accept frivolous cases and then
notably adds that it is also not acceptable if the case is 'generated to gain competitive advantage.'
With this later addition the ADB expresses its understanding of the risk a complaint procedure
could be used for total different purposes than the protection against possible harm for people in a
project area. The mechanism could be used for political purposes, as well as for marketing
reasons.

The process of consultation includes 8 steps (see also the figure below): 1] Filing of the
complaint; 2]Registration and Acknowledgement of the Complaint; 3] Determination of the
eligibility; Review and Assessment; 5] Decision by the Complainant to Carry on with the
Consultation Process or to file a Request for Compliance Review; 6]Comments on the SPF's
Findings by the OD  and the Complainant and Recommendations by the SPF; 7] Implementation
ofthe Course ofAction in the Consultation process; 8] Termination of the Consultation Process.90

Consultation Process of ADB:
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Source: From the ADB website.

126



By adopting the consultation process as such, the ADB chose a rather open procedure with a high
degree of democratic norms, given the options for the complainants in the process, as is clear with
for example the following descriptions of the different steps to be taken: "If the complaint is
accepted, the SPF will undertake a review to determine how best to address the issues raised in it.
The review will normally include site visits, interviews, and meetings with the complainant and
the EA/DMC,tgovernment or the PPS,92 as well as any other people the SPF believes would be
useful.91 [...] implementing the consultation process requires the consent of every party involved,
including ADB, the complainant, and the EA/DMC government or the PPS. If consent does not
exist, then the options available for dialogue and consultation will be necessarily reduced.  If the
consultation process is working, all parties will continue with the process until an agreement is
reached.- 94 For this latter step, step 7, there seems no time limit mentioned, which means that the
SPF could take the time necessary to implement a serious consultation process. The ADB
recognizes that the process not necessarily always will succeed: '*In some circumstances, the
consultation process may end with no resolution. The SPF may, for example, determine that no
further consultation will be purposeful. In such circumstances the SPF will submit a report to the
President summarizing the complaint, the steps to try to resolve the issues raised in the complaint,
and a recommendation will be furnished to the complainant, the EA/DMC government or the
PPS, and the Board for information.- 95

The degree of transparency is also high. The report notes on this: 'The SPF's operations at all
stages of the consultation phase will be as transparent as possible, subject to this paragraph, and
consistent with relevant ADB policies and procedures and the need to ensure that any dialogue
and consultation process is given the maximum opportunity for success.„ 96

[...]  Any  remedial

actions that are adopted as a result of the consultation process will reflect an agreement among
the relevant parties, subject to ADB's procedures. The range of potential remedies is quite broad.
Remedial actions, if any, will be specified in a written agreement or series ofagreements made by
the relevant stakeholders. Remedial actions involving a major change in the project will require
approval by Management or the Board according to ADB's procedures.„ 9' Finally, the SPF will
also have the task to monitor the implementation of the agreements that resulted from the
consultation process.

The tasks given to the Special Project Facilitator and the options he or she can use to come to a
solution and/or to advise on what measures should be taken to satisfy the complainants,
demonstrates that the ADB puts most of its efforts and confidence in a process that should end
with positive solutions. Still,  if all the above described efforts  fail, the complainants have the right
to go the Compliance Review Panel. Compliance Review Phase

The second j,hase is the Compliance Review Phase for which a Compliance Review Panel (CRP)
of the three members is established. And again there are similarities with the structure of the
World Bank Inspection Panel. The CRP has a full-time chair and two part-time members,
appointed by the Board on the recommendation of the President. The same people  that can ask for
a consultation process also can request that the Compliance Review Panel do an investigation if
the complainants are not satisfied with the proposed mediation procedures or in case the parties
did not come to an agreement (see figure of the process above). Those that can file a complaint
are:  "(i) any group  of two  or more people (such  as an organization, association, society, or other
grouping of individuals) in a borrowing country where an ADB-assisted project is located or in a
member Country adjacent to the borrowing country(!); (ii) a local representative of the affected
group: (iii) a non-local representative, in exceptional cases where local representation cannot be
found and CRP agrees; or (iv) any one or more Board members of the Board of Directors." The
description of those that can file a claim is again similar to the description in the World Bank
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Resolution establishing the Panel, with one exception. In the case of the World Bank it is not
possible to file a claim from the adjacent country.

As in the case of the World Bank, the independent Compliance Review Panel reports directly to
the Board of the Bank or to the Board Compliance Review Committee, a committee of 6 Board
members which has an oversight function. This committee has taken over the role of the former
Bank Inspection Committee. The working of this committee reminds me of CODE (Committee
on Development Effectiveness): a Committee with a group of Executive Directors/ Members of
the Board in the World Bank. The Compliance Review Panel faces the same limitation as the
Inspection Panel of the World Bank regarding the determination of harm. Harm can only be
deduced from the activities executed by the Bank. The three members are appointed for five years
and for one term as is similar for the members of the World Bank Inspection Panel.

The geographical background of the members of the Panel  is also taken into account.  In the case
of the World Bank, two of the members appointed are selected from candidates coming from the
so called Group I countries: countries that supply loans or donations to the World Bank (one for
Europe one from North America has so far been the rule). One member is selected from the
Group Il countries: countries borrowing from the World Bank. In the case of the ADB it is
somewhat different: "Two panel members will be from regional countries, with at least one from
a DMC." " The choice of the ADB makes sense; given it is a bank that operates in a specific
region, whereas the World Bank operates on more then one continent. Also, the selection criteria
for panel members are quite similar to those of the World Bank (see the Resolution in the Annex
VIII).

Similarities and Dfferences with the World Bank Inspection Panel

The procedures for the CRP at first glance is similar to the procedures of the World Bank
Inspection Panel. A request first has to be determined eligible on the basis of some equal
requirements. For example the requester has to specify it "is, or is likely to be, directly affected
materially and adversely by the ADB-assisted project." 100 The requesters have to present a
description of the harm or expected harm, and that this "material harm is, or will be, the result of
an act or omission of ADB's failure to follow its operational policies and procedures." 101 The
CRP is presumed not to investigate the borrowing country. And they cannot deal with requests
that relate to activities for which the ADB has no responsibility. In the case of the World Bank the
requesters are asked to show they first tried to communicate their problems to management of the
Bank in order to solve the problems before filing a claim. In the case of the ADB the requesters
have to show they first addressed the complaint to the Special Project Facilitator. After a
complaint is declared eligible, the Panel is expected to conduct a "thorough and objective review
of policy compliance." m The Panel is expected to engage during the compliance review "

[...]with   all   stakeholders, including management and staff, the requester, the EA/DMC'('
government or the PPS.'c' and the Board member representing the country concerned, in a
thorough understanding of the issues.""S This all is very similar to the processes in the World
Bank.

The differences in the processes of the World Bank and the ADB, according to the
Review ofthe Inspection Function are:

•  The ADB Compliance Review Panel will issue a draft report to both
Management and the Requesters for comments. The purpose of this is not
further mentioned. One can assume it is to give an opportunity to both
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Management and the Requesters to change factual miss-conceptions or to
add information. The World Bank Inspection Panel as far as I am aware
never issued a draft report to Management or the Requesters. This internal
procedure brought about a discussion, since Management on several
occasions asked for the draft to correct facts, as they argued. The argument
not to do so was, in the years 1 was a member of the Panel, that ifa draft was
delivered to management, the requesters should have the same right to see
the draft and comment on  it. This I still consider a fair judgment.  It is both or
none! And if issued to both, it should only lead to comments of a factual
nature. Finally, it is the Panel that will decide if the delivered comments are
factual or interpretations, which in the latter case never should be accepted.

•   The ADB Compliance Review Panel's mandate includes a Dost-comoliance
review and monitoring. Complaints still can be lodged after the completion
of an ADB project as long as a project completion report has not yet been
issued.106 The issuing of a completion report in the ADB normally takes  1-2
years:07  In the case of the World Bank a request can only be filed up to the
point when 95% of the project budget has been spent. In the case of the
ADB requesters have more opportunities to file a request, for example in
circumstances where negative effects of a project only become evident after
completion. This for example could, in certain situations, be the case with
environmental impacts.

Although the ADB has established two different and separate functions it is still criticized. A
respondent to the survey about the accountability mechanisms (See Part III) said: "However, such
a mediation mechanism should be independent from Management, unlike the case of the ADB,
where the SPF is to report to the President. Also I would recommend that the two functions are
independent from each other, so that requesters / local communities can call on both functions at
the same time. Again, this is unlike the ADB where complainants are required to go first to the
SPF, while the CRP can be called upon only after the process with the SPF is exhausted. In my
view a problem solving / mediation mechanism should also be instrumental in advising
Management on how to implement recommendations from a compliance review process. It is
very important that both functions are integrated into bank operations and procedures as a
learning mechanism. The 'costs' of accountability mechanisms should be identified as
investments in strengthening and eventually improving bank operations (similar to training,
etc.)."

Some First Conclusions

With the creation of two mechanisms independent from each other, an ombudsman function or
facilitator and an accountability mechanism, the ADB is the first Multilateral Financial Institution
creating both functions for the entire institution. By doing so, the Bank recognized the importance
of the two phases. The first phase has in its nature a much more 'human face'. The Bank puts its
efforts mostly on the notion one should first try to solve problems before making them an issue
for a quasi legal judgment. The ADB process is more open and gives the requesters an equal
position compared to the position of management. Besides, a request is still admissible for a short
time after completion of a project.  So the doors of the ADB are more open than the doors of the
World Bank. For these reasons I consider the ADB model a vanguard amongst the accountability
mechanisms.
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Inter-American Development Bank

On February 3,2005, the IADB released a draft Consultation and Compliance Review Policy.
The Bank then invited those interested to comment. As a former member of the World Bank
Inspection Panel I was asked by officials of the IADB to comment on the draft new policy. The
following description of the proposed IADB mechanism is based on what I wrote for the
IADB.108 The draft policy is the revision of an earlier and rather different mechanism established
in  1994 and amended in 2001. The proposed mechanism reflects both the demand of civil society
and governments and follows the experience of other Multilateral Financial Institutions, such as
the World Bank. By proposing this new structure, the IADB recognizes the demands and by
doing so I praised the IADB in my commentary. My comments were based on five years of
experience with the accountability mechanism of the World Bank. My remarks here relate to (1)
general issues,, (2) progressive steps in the structure compared to other mechanisms, (3)
questions and mandate issues I felt needed to be addressed. I have tried here for the most part to
follow the order of that text.

Some General Comments

1. The proposed mechanism is very interesting and well developed concerning its detailed
descriptions of the structure of the mechanism and mandate of the different stakeholders.  It is also
clear that those drafting the proposal studied the other mechanisms and in particular the World
Bank Inspection Panel.

2. The addition of a "Consultation Phase" is a bold step and goes perfectly together with the
concept that people should first try to solve their problems and discuss them before the problems
are submitted to the Compliance Review Paneliw; the last step to be taken, ifnecessary. In article
B, paragraph 8 it is written: "The Mechanism process is not a legal proceeding but is an internal
function of the Bank related to the accountability of the institution and the quality and
effectiveness of its projects." However the split between the Consultation phase and the
Compliance Review Panel, gives the impression the last phase  is a kind of arbitrage. While  this  in
itself is not wrong, it should be considered non-judicial but semi-judicial, since the reporting of
the Panel does not contain conclusions and measures but findings, as is also the case with the
World Bank Inspection Panel Reports. The findings of the Panel together with the proposed
measures of Management, finally lead to a decision by the Board of Directors. Thus the final
decisions stay in the hands of the Executive Directors and as a consequence the mechanism can
never be a legal proceedingllo. Nonetheless, this semi-judicial character can help clarify the
structure and mandate of the mechanism and especially the division of responsibilities, reporting
and independence.

3. The two phases are clearly different in their written structure and should be so in practice. The
first phase is one of bringing parties together and the creation of trust and open, communication,
taking every party seriously including those that lack the education to go through a consultation
process, the negotiations between the stakeholders on the process to be followed and, finally, the
process of moderation itself. With the likelihood that poor people will be involved in future cases,
it is advisable for the Bank to consider creating a special fund or budget for so-called
'participation funding'. Canadian expertise with the phenomena of participation funding might be
very helpfult". Negotiations between governments, a Multilateral Financial Institution and local
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communities are difficult and sensitive processes. Here the Bank should ask the support of
experts.

The first phase of Consultation in the draft proposal is the clear responsibility of the appointed
Executive Secretary, a member of staff of the Bank.  The fact the first phase is put into the hands
of a member of staff can be understood since the first phase is a problem solving phase from the
heart ofthe organization itself. The strong responsibilities of the Executive Secretary are recorded
in Articles E to H, paragraphs 56 to 74. In paragraph 58, for example, it is mentioned the
Executive Secretary will "recommend a process", followed by different articles, summing up all
options in the process. In paragraph 60 it is stated "The entire process of assessing the Request
and making a recommendation on how to proceed should be completed by the Executive
Secretary"; in paragraph 65 "The procedure is established on a case-by-case basis by the
Executive Secretary in consultation with the essential parties"; and in paragraph 68 the final
reporting, with "quantitative evidence" to the President is the entire responsibility of the
Executive Secretary. Consequently, his/her role is clear in this first important phase.

An Executive Secretary appointed with knowledge over and experience with social community
work, could work very well for the institution and the people in the field.

Risk  of Conflict  of Interest

4. Accordingly the second phase should be a new and different component. In the proposed draft
it is unfortunately unclear where the responsibility of the Executive Secretary ends and where the
responsibility for the Compliance Review Panel begins. In Part II, Article D, paragraph 84 the
Executive Secretary in the second phase gives "support" to the Chairperson of the Compliance
Review panel. However, in paragraph 85 the Chairperson of the Review Panel will, according to
the text, review the decision of the Executive Secretary. In both paragraphs concerning the
procedure it is evident that their positions are to a certain point interwoven. The Executive
Secretary, responsible in the first phase, is the advisor to the Review Panel in the second phase.
Furthermore, the Executive Secretary is responsible for the daily running of the office and has to
give assistance to the Panel in its work in the second phase. These two later functions bear the
risk her/his work will be  part of the 'investigation'  of the Review Panel.

Why is it important to draw a clear line? The proposed structure could place the Executive
Secretary  in a situation of conflict of interest.  Take the following example.  In the first phase  both
the Executive Secretary and his staff and the contracted outside experts have gone through a
lengthy process of moderation. They have worked hard and tried to bring parties together, create
understanding and to come up with a solution to the problems. The Executive Secretary and the
office staffbecame a committed party or players in the process. Nevertheless it failed. The dossier
now, after all the hard work, goes to the Compliance Review Panel. In such a situation it is almost
inhuman to expect the Executive Secretary to be impartial when advising the Panel in the next
phase. A conflict between the two can be built-in, and may become inevitable.

A clear split between the two phases has been made by the Asian Development Bank and I
assume this is so for the abovementioned reason. For the same reason I advised the Inter-
American Development Bank to consider a clearer split of responsibilities between the two
functions ofthe mechanism.

131



Progressive Steps

There are a lot of progressive elements to be found in the proposed procedures. Several steps
sometimes reflect missing elements in other mechanisms. The following positive examples I
would like to mention:

5.  In Article D, paragraph 14, under the many functions of the office and the Executive Secretary,
a reference  is  made in sub-article L.  to "a record of lessons learned in the Mechanism process".  If
worked out in an analytical way, it will provide the Bank for the future with information about
where things go wrong in projects. The question about the systemic reoccurrence of harm and
problems that one can draw from the many investigation reports of the Inspection Panel of the
World Bank was raised in  that body a number of times.  So far as my information is correct, there
is not yet developed a system to record this.

6.  The Public Registry (Article E, paragraph. 30), with an on-going status of processing is also a
bold step. It provides an answer to the demand for transparency. The same can be said about the
provision for information and reasons to be given to the requesters in case deadlines will not be
met (Article G. par. 32). The more openness the better!

7. A noteworthy feature in the proposed policy is to be found in Article C, paragraph 41. In sub-
paragraph G the requesters are asked what they "would like to  see as a result of the Consultation
Phase".

The question is how it will work. At one hand it will create trust on the side of the requesters,
since they are taken seriously and are provided with the opportunity to express their wishes. On
the other, it might make the requesters ask for too much while thinking they have to negotiate and
never will reach the point o f obtaining what they asked for.  In this latter situation, it could in the
very beginning already block any negotiation. This could be an important consideration that
needs further evaluation.

8.  Article K, paragraph  73 is about monitoring of the implementation of the Agreed Actions.  This
is a strong tool. After all, there will have been a lot ofeffort to come to a solution or to resolve the
problems. It consequently makes sense to monitor if the outcome of the process is implemented
properly. This provision  is not yet to be found in  any of the other accountability mechanisms.

9.  Last  but not least,  a  very wise proposal  is  to be found in Article V, paragraph  123.  Here  it  is
clear the Bank considers the mechanism as an ongoing process of learning within the institution.
The office and the chairperson of the Panel have to conduct an evaluation, review the
effectiveness and submit suggestions for improvements in the Mechanism Policy. I would advise
the IADB to make sure that a proper budget and work description is appropriated to the office of
the Panel to fulfil this important task. Also, this work has to be done in an analytical way and may
be partly coordinated with the collection of data for the 'lessons learned' (see paragraph 14).

Questions and Remarks on Structure and Mandate Issues

The following issues were not addressed or give rise to further questions and critical commentary:
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10. In the draft text there is no reference to the subject of Outreach. The question is, how people
in the member countries where Bank financed projects are implemented are to know about the
right they have to express their concerns and ask for a problem solving mechanism or a report of
the Panel.  In the case of the World Bank there is a provision in the Resolution that established the
Panel, saying Management should inform the public about the right they have to go to the Panel.
This of course  is not an easy task to expect from those that are entirely involved in the daily work
of the projects. Put simply, it is asking Management to inform the people that in case they do not
agree with the project these same managers are working on, they (the people) can go to the
headquarters and file a Request. Still, this is what it should be; otherwise the IADB itself should
organize from Washington DC an outreach campaign.

11. To create a climate in which management will understand their role in this new mechanism
providing for transparency and involvement of the people, will take time. It will be helpful to
organize training for managers and especially the country directors. It all will help create an
atmosphere in which Management will begin to see democratic processes are not easy and that
what they think is right can be judged by others differently. Nevertheless, at the end of the day
Management will see the richness of the process. Most important is that all parties including the
Executive Directors, the Executive Secretary and staff of the office, and the Compliance Review
Panel adhere to the notion it is an ongoing and learning process. The process is not there
specifically to 'blame and shame' any person, but to help the organization and those that benefit
from it to learn the best by doing and correcting along the lines.

12. Article B, paragraph 20 is about the division of tasks between the full-time available
Chairperson and the two other Panel members being on call. In the Compliance Review phase it
is evident that the final report will be the work and opinion of three members.  For that reason  it is
crucial that all three members can base their opinion on equal access to information. To guarantee
this it is important to create an in-house information system to make sure the other two Panel
members are regularly informed about what in general is happening in the Bank, that important
mail addressed to the Panel is received by the Chairperson, that important meetings take place,
and that the three of them should meet regularly. This is critical since two of the three are not
supposed to live in Washington and may have less familiarity with the agenda of the Panel.

Proper communication between the members is even more important if (see paragraph 29) the
first Chairperson will chair the Panel for three years with a possible extension of another two
years. Communication skills should therefore be one of the important assets when selecting a
Chair.

13. Article F, paragraph 31, G refers to a specific situation in which case the coverage under the
mechanism is excluded; namely when "ninety-five percent of the proceeds have been
disbursed...". This limitation,  although  from a technical point of view understood,  I  consider a
missing opportunity. The Asian Development Bank has a different approach on this in that people

still can file a case up to two years after the full disbursement of the project loan.

Part  II  of the  Proposed  Policy:

14. Article C, paragraph 44, refers to the option for requesters to present new evidence. But then
it is stated "However, such submission will be considered a new Request and start the Mechanism
process again from the time the revised Request is received".  I wonder if this  isn't an unnecessary
complication of the process. An option is to speci& a time period up to when additional
information or evidence can be submitted. This can be determined by the stakeholders themselves
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taking part in the process. As long as information can arrive, it is evident this should be handed
out to all parties which gives them an equal opportunity to react on it. But again it should be a
matter of the parties involved to draw a line.

15. Article C, paragraph 46 refers to the confidentiality of the names of the requesters. Tile text
does not make clear who will keep the names confidential. The Inspection Panel after consulting
the President of the World Bank, created the opportunity for requesters to keep their names
confidential. The only provision is that the Panel is informed that on its turn it will keep the
names confidential. The reason is that in some countries the requesters do not trust the local
personnel of the Bank office, or do not trust management. Those difficult circumstances are
probably rare but should not be excluded. I strongly advised the IADB to consider a similar
provision.

16.  Article H, paragraph  104. Here one can find a rather pedantic text asking the Panel to "should
keep in mind the fact that any policy or norm, no matter how carefully crafted, may contain
aspects  that are ambiguous, and subject to differing interpretations.  If the Panel concludes  that the
Management of the bank has made a reasonable, good faith interpretation of the Bank's
Operational Policy, the Panel should give consideration to this fact before finding a violation of
an Operational Policy". This text to my opinion is superfluous given the documented selection
criteria  in  Part I, Article  D, and paragraph  17. The selection criteria are "integrity, independence
from the Bank's Management and ability to deal thoroughly, fairly and impartially with the
requests brought to them". I recommended removing this paragraph.

17.  Article G, paragraph  100 is about attachments to the Panel Report. The proposal  is to create
the opportunity for borrowers/recipients to record their views and place them as an annex to the
Panel's final report. Recording the views of the borrower and any other stakeholder should be a
normal part of the work of the Review Panel. It is something else to take the views of one
stakeholder as an Annex. Their views should be reflected in the Report itselfjust as are the views
of other stakeholders. The final report of the Compliance Review Panel should present its
findings without any intermingling of other parties. Of course there is nothing that would stop the
stakeholders from printing and publishing their own views and positions. The nature of a
Compliance Review Panel or any other accountability mechanism is its independence.

18.  Last but not least, in Article I, paragraph  111, a proposal  is made to give Management the
right to disagree with the findings and/or recommendationst 12  of the Panel. Two things should be
said about this. First of all, the provision creates the erroneous impression that if the Panel has a
dispute with Management on the project and the implementation of the project it becomes
powerless. lt is crucial that every one in the Bank; the Executive Directors, Management and also
the national authorities do understand what the position o f the Compliance Review Panel is, once
there is a case.

One cannot say it enough; it is not the Panel that has an inherently different view related to the
project. The problems submitted to the Panel are based on a conflict between Management and
the requesters and not a disagreement between Management and the Panel. The Panel is the 'last
resort' where the stakeholders who disagree will receive an independent opinion. The Panel is a
tool created by and for the Executive Directors. For the abovementioned reasons the World Bank
Inspection Panel does not accept a written report of Management disputing the findings of the
Panel. In the case of the World Bank, Management is expected to deliver a Report in which they
explain what actions they propose as an answers to the findings of not being in compliance (if
any).
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Secondly, one still can understand the need for Management to give their opinion. I mentioned
before that although the Panel is not a legal mechanism; still a certain comparison with a legal

system could be helpful  to  put the structure in perspective.  In  Part  I D paragraph 17 selection
criteria are mentioned. The selection criteria of Panel Members are -their integrity, independence
from the Bank's Management, and ability to deal thoroughly, fairly and impartially with the
request brought to them." To my opinion one could compare the report of the independent
Review Panel with the work done in a judicial system. In the same way one could compare the
response or disagreement of Management on the Panel report with the reply by rejoinder in a
judicial system. However in a judicial system there are always at least two parties in a dispute or
conflict. In the case of the Panel of the IADB and other Compliance Mechanisms of the
Multilateral Financial Institutions, the same applies. The other party, namely the requesters,
should have the same right as Management. The dilemma and danger is this might open a
'Pandora's box'. Handing out the final report to the requesters for a reaction definitely creates the
risk the report will be published in the media before the Executive Directors have had a chance to
decide on it. So here is a dilemma. I suggest the following: The Panel submits its last final draft to
Management for checks on factual errors;  such as statistics or data. The Panel then decides if the
given information is factual or a matter of interpretation. What is accepted by the Panel can be
taken into the Report.

While finalizing this study it is not yet decided what the final mechanism of the IADB will be.

European  Bank for  Reconstruction  and  Development

The European Bank for Reconstruction and Development (EBRD) was established in 1991, after
the Soviet Union disintegrated. In the original documents, the USSR was a shareholder. At the
time of the fall of communism I was a member of the European Parliament and I remember well
the discussions about the establishment of the EBRD.  It was a remarkable fast decision in which
the United States and Canada were involved. Working in 27 countries from central Europe to
central Asia, ownership of the EBRD is shared by 60 countries. The bank is also owned by the
European Investment Bank and the European Communities, represented by the European
Commission at the Board of Directors. According to its own website it invests mainly in private
enterprises. The website also states: "The mandate of the EBRD stipulates that it must only work
in countries that are committed to democratic principles. Respect for the environment is part of

-113the strong corporate governance attached to all EBRD investments. The bank also notes on its
website that its mandate, in contrast with the other MFIs, is to work "predominantly in the private
sector."

The CEE Bankwatch network, an umbrella organization of NGOs from several East European
countries that monitors the activities of International Financial Institutions in Eastern Europe,
follows closely the EBRD. In June 2001 CEE Bankwatch published a document in which the
EBRD was asked to establish an 'appeals/compliance mechanism. They note: "Through a

'114

well-designed appeals/compliance mechanism, the EBRD can become more transparent and
accountable to the people of Eastern Europe and of EBRD member states. Establishing such a
mechanism will help the EBRD to apply its own policies more effectively. Social and
environmental issues will be considered more carefully, and as a result, more appropriate and
successful projects will be financed. The NGO further argues there are four reasons„113

underlying the necessity of such mechanism. First they note "It has been a constant struggle for
NGOs and the public to get access to detailed information about projects at any stage of
development or implementation." Secondly, they find accountability at stake for both the people
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of Eastern Europe and "the taxpayers of the member nations who  fund the EBRD." Thirdly, they
note on compliance " [...] Project Sponsor compliance with EBRD policies and procedures is not
closely monitored by the EBRD. CEE Bankwatch Network is aware of many instances in which
Project Sponsors and even EBRD itself have failed to comply with EBRD policies and
procedures. The demand for the establishment of a mechanism went on and was mentioned in„116

almost every document of CEE Bankwatch since then.

The EBRD took the demand seriously and organized sessions with representatives of the NGO
community and private sector investors at the headquarters in London and elsewhere. On May 14,
2002, the Board of Directors  in an executive session decided "  [...] it endorsed the principle of
establishing a mechanism whereby local groups that may be directly and adversely affected by a
Bank-financed project would be able to raise their complaints or grievances with an arm of the
Bank that would be independent from project operations. On October 16 of the same year the

„117

bank published a draft proposal for an "independent recourse mechanism" on its website.

At the same time the bank made clear: "It is well established under international law that IFI's
have special privileges and immunities designed to enable them to carry out their operational
activities without interference from national laws and national courts. Like other IFIs, the EBRD
is not regulated by any bodies other than those forming part of its governance structure. By and
large, the EBRD is beyond the reach of administrative and judicial recourse mechanisms
established under national legislation to the same extent as other IFIs, except where immunities
are waived. Thus the bank recognizes its immunities and consequently mentions its„118

responsibilities: "It is the exclusive duty and responsibility of the EBRD's governance bodies to
regulate its activities through the adoption of policies, procedures and rules and to monitor the
Bank's compliance with its regulatory framework. As administrators and officers of a public
institution, they necessarily take account of the requirements and needs of the Bank's
stakeholders when making decisions. Where their decisions concern EBRD's project operations,
they consider the interests of the groups that are or might be affected by Bank-financed projects.
However, in the current governance structure of the Bank, there is no formal mechanism that
enables such groups to make their specific concerns known to the Bank's decision-makers. Until
1993, this was also the case in other IFIs. Since that year, starting with the World Bank, most IFIs
have established mechanisms designed to formalize the means of recourse of the groups affected
by the projects that IFIs finance. Two different approaches have developed."119 With the latter,
the EBRD refers to both the problem solving function and the compliance review function.

The EBRD then states "This mechanism is predicated on the idea that it may be most
advantageous for all parties to resolve problems (without need to apportion blame or fault) early
with the view to avoiding larger and more intractable problems at a later stage. In a footnote„120

the EBRD refers to the role of the IFC ombudsman.  The EBRD then positions itself somewhat at
a distance from the other mechanisms and moreover the World Bank Inspection Panel in noting
about the status of the mechanism: "With a view to ensuring the independence of the mechanism,
other IFIs have established permanent offices and/or panels to carry out the compliance review
function and/or the problem-solving function. Such independence may however be ensured
through other means of a less bureaucratic and costly nature, more suited to the institution's
specific mandate, organisation and resources. The EBRD needs a mechanism that is adapted to its
focus on project finance and private sector development. While protecting the affected parties'
right to exercise recourse, the EBRD's accountability mechanism should not impair its delivery
capacity, in all its project operations, whether for the public or private sector clients. „121

Concerning the status of the mechanism another rather striking note is made: "The EBRDs
organisation also mandates  that the allocation of powers among its Board of Governors, Board of
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Directors and President be maintained."122 This gives the impression the EBRD considers the
mechanisms in the other institutions as interference in the powers of the Board of Governors,
Board of Directors and President. By doing so the EBRD certainly on the one hand recognizes the
influence an accountability mechanism can have on the institution, but on the other it does not
recognize the fact the Inspection Panel was created by and for the Board of Directors of the
World Bank that at the time were of the opinion they were in need of an independent body that
could do an independent investigation, as I described in Part II Chapters 3 and 4.

The EBRD mechanism is called the Independent Recourse Mechanism (IRM). Its structure is
such that the mechanism "would make full use of the EBRDs existing Office of the Chief
Compliance Officer (CCO) as coordinator of its processes and initial assessor of complaints

123received from affected groups. The CCO is not involved in project operations and his (Sic!)
independence is further ensured through his direct reporting to the President and access to the
Chairman of the Board's Audit Committee. The CCO reports directly to the President and is„124 66

independent of the Banking departments, the Environment Department and other departments or
units involved in project operations. "When the IRM is involved in decisions concerning projects
that have already gone to the Board, those complaints and the IRM's assessment of those
complaints go directly to the Board of Directors for consideration. The President transmits the
document to the Board as the Chair of the Board, but does not otherwise comment on its
content"125 The CCO's other responsibilities include ensuring that the Banks processes follow
the highest standards of integrity and conducting investigations into cases of alleged misconduct
by Bank officials, employees or consultants."126 And "The IRM also includes a problem-solving
function to be used where complaints or grievances can also, or alternatively, benefit from
problem-solving techniques to assist in trying to resolve the underlying issues. Those techniques
may include independent fact-finding, mediation, conciliation, dialogue facilitation, investigation
and reporting.

„127

The NGO community was immediately disappointed with the proposed structure of the
mechanism. One wrote: "Friends of the Earth International feels strongly that there should be a
clear distinction between a problem-solving role on the one hand and inspection and compliance
review function on the other. Experience has shown that although complementary, these functions
are fundamentally different in nature, objective and results. We suggest that the EBRD establish
two separate windows that function independently from each other and have their own staff.„128

Another critique of this NGO with respect to the mechanism pointed out "  [...] the lack of clear
and established policies at the EBRD in other than environmental areas is of major concern. The
EBRD should work towards establishing a suite of policy requirements to address critical social
and economic issues, along the lines of the safeguard policies that have proven so important at the
World Bank. These would include, among others, involuntary resettlement, forestry, indigenous
peoples and project supervision. All of these are ofgreat relevance to the EBRD's mission.„129

The NGOs were not the only ones criticising the proposed mechanism. Two former chairmen of
the World Bank Inspection Panel, Richard Bissell and Jim MacNeill wrote the following rather
harsh letter to President Jean Lemierre:

"Dear President Lemierre,

When you requested public comment on the draft proposal for an "independent
recourse mechanism"  on 16 October  2002,  we  read  the  text with great interest,
hopeful that one of the most important European institutions of finance was now
ready to consider seriously its responsibilities to be accountable, transparent, and
fully sensitive to the impacts of its financial activities on intended beneficiaries. As
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former Chairs of the World Bank Inspection Panel, we understand well the stakes
involved, for the EBRD as an institution, for the Board, and for you as President.

We remember clearly the source of the mandate to the EBRD to undertake this
initiative - the meeting of the G-8 in July 2000, when the global leadership called
upon all the multilateral development banks to achieve "greater transparency,
public participation and accountability, particularly including release of all country
strategies and evaluation reports and increased effectiveness and accessibility of
independent Inspection Panels in all institutions."

We were concerned when the Economic Summit of 2001, held in Canada, came
and went with no word from the EBRD. Surprisingly, the G-7 finance ministers
were able to congratulate the IMF, not considered the most reformable of
institutions, on its progress in establishing an independent Evaluation Office. The
Ministers went on to reiterate their call to the EBRD and other RDBs to '-establish
or improve existing mechanisms, fully independent from staff responsible for
project preparation, to ensure compliance of project proposals with policies and
procedures prior to submission to the Board. We look forward to an assessment of
the measures taken so far and further proposals being presented by the World Bank
and by the RDBs by Spring 2002; strengthen or establish inspection mechanisms
reporting directly to the Board; adopt a more open policy on information disclosure
by making draft and final key policy and strategy documents available to the
public." With the arrival of 2002, nevertheless, our hopes remained that the EBRD
would demonstrate its willingness  to  join  the  rest  of the international financial
community in a clear commitment to accountability. That hope, unfortunately, has
been dashed by the current draft.

The EBRD has chosen to make a proposal that fails almost all tests proposed by the
world's financial leaders, and reflecting little from the experiences of other
financial institutions. The EBRD would be best served by withdrawing the current
proposal and starting with a fresh draft, rather than tinkering with a proposal
certain to fail and frustrate all stakeholders, internal and external. This may seem to
be a harsh judgment, but in matters of international accountability, institutions rise
and fall with their credibility, and our interest in strengthening the EBRD leads us
to  be very clear in stating  our  view  of what is missing  from the proposal  of  16
October.
1.    The mechanism fails the test of independence. This is an internal

mechanism, managed by the President. The experience of other
mechanisms has been that the perception and reality of independence is a
sine qua non.

2.   The mechanism covers only the EBRD's environmental policy and
procedures. While the drafters may say that there are no other policies for
the mechanism to oversee, that situation in itself should be a warning sign
to the Board that there is too little oversight at a policy level. At least the
de minimus roster of policies present in other multilateral banks should be
developed at the EBRD and placed under jurisdiction of a viable
accountability mechanism.

3.     The release of information regarding issues at the mechanism is both
conditional and vague. The value of transparency has been demonstrated
time and again at other financial institutions as a means of enhancing
public trust in the bank and its inspection mechanisms. There is good
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reason for the G-8 to have placed "greater transparency" at the top of their
criteria for inspection mechanisms in 2000. People kept in the dark have a
right to be suspicious.

4.       The people appointed to the mechanism must have visible autonomy and
effectiveness. The Chief Compliance Officer is a staff member, with
multiple other duties,  and the  use  of a lengthy roster for expertise has been
shown to be a disservice elsewhere to both the claimants and to the bank. A
roster's members have little incentive to become well-versed in the
strategies and workings of the bank, and are thus unable to take the bank's
real interests into account, and also carry little knowledge over from claim
to claim, making the process less effective for claimants. Appointed panels
with a limited number of members, even if part-time, are able to meet
accountability needs much more effectively than a long roster of
specialized professionals.

5.               The tone of the proposal  is that the mechanism will be far more focused on
"problem-solving" than on "compliance." It makes sense for any institution
to have a problem-solving ombudsman, but it should not be confused with
the call of the G-8 for independent Inspection Panels. The litmus test for an
effective ombudsman is far simpler. The existence of such an office would
not obviate the need identified by the economic summits for a truly
independent, transparent, and accountable inspection mechanism."

Sincerely,

Richard E. Bissell and Jim MacNeill."

The  letter of the two former chairmen  of the Inspection Panel received the attention of a member
of the European Parliament, Ms. Elly Plooij-van Gorsel, who tabled a written question to the
European Commission asking for a reaction of the Commission to the letter.130 The answer of the
European Commission was no more than that the Commission was aware of the consultations
between management and the board of the EBRD  on the creation of an accountability mechanism
and that the question of the respected parliamentarian would be brought to the attention of the
EBRD.

The comments of the different stakeholders were processed by management. In April 2004, a year
later, the board of the EBRD approved the Rules of Procedure of the Independent Recourse
Mechanism.13' The latter document contains further details on procedures of the compliance
review function and problem solving function, and the position of the CCO. A comparison of the
two documents approved by the board in April 2003 and April 2004 does not reveal major
differences. However the document of 2004 is more detailed. In the second document the
following is noted about the problem solving function: "Terms of appointment of Problem-
solving Facilitators. When performing IRM functions, Problem-solving Facilitators appointed
from  outside  the Bank shall  serve in their individual, personal capacity [ . . . ] Problem-solving
Facilitators shall be required to act impartially and independently and shall not participate in a
problem-solving Initiative in which they have or had a personal interest or significant
involvement in any capacity, unless specifically authorized by the President.„132

On the issue  of the Chief Compliance Officer the bank responded to the concern raised about the
independence of the CCO, by deciding the CCO could only declare a complaint eligible or non
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eligible together with an independent expert from outside. This structure is probably for the
EBRD preferable to the structure of some of the other Mi:Is where outsiders, as members of the
mechanisms but who know nothing about the bank from the inside, are the final arbiters. The
criticism of outsiders that the bank limits itself 'only' to an environmental policy is refuted by
experts in the bank saying the environmental policies include several social dimensions.

The procedures are similar to those of the World Bank with regard to who may file a complaint
and the eligibility criteria of a complaint. As in the case of the Inspection Panel an "affected
group„133  defined as a group of two or more people, may file a complaint that may be submitted
in their native language.  It may also be an "Authorised Representative" if"there  is no adequate or
appropriate representation in the local community.

„134 A complaint will also only be eligible if
"the Registered Complaint  is  from an affected Group and there is prima facie evidence  that  the
project has, or is likely to have, a direct adverse and material effect on such group's common
interest" and "the Affected Group has initiated good faith efforts to resolve the issue with the
Bank and other Relevant Parties and there  is no reasonable prospect of resolving the issue through
the continuation of such efforts."115 And as in the case of the World Bank, the complainants may
ask for confidentiality of their identities. There is a somewhat similar time frame for the136

mechanism to investigate if the complaint is eligible: 25 "Business Days."

Nevertheless, the differences with the mechanism of the World Bank prevail. One can conclude
that the EBRD in contrast with the World Bank and the Asian Development Bank has chosen for
a mechanism that includes both the problem solving function and the compliance review function,
interwoven with one another. The description of the position of the CCO has rather some
similarities  of the position of the Director in the African Development Bank (see above).

Some Remarks

Since the EBRD mechanism has been in place, it has received 7 complaints, out of which 5 were
declared ineligible.117 One concerning the Sakhalin II project was received on July 26,2005 and
another concerning  the BTC Pipeline was received on August  16,  2005.  In  the  case of Sakhalin,
the complaint was declared eligible. While it was decided that there was no scope for a
compliance review, it was considered that problem-solving may be appropriate. However, the
implementation of this recommendation was suspended until such time that the Bank made a
decision concerning the EIA. Since the EIA has been declared fit for purpose by the Bank in
December 2005, the IRM has been monitoring the situation while the parties are seeking to
resolve the issues amicably. Whether the chosen structure is finally weaker then the mechanisms
in the other MFIs, is not yet clear. The choice for an emphasis on problem solving I still consider
as a choice for a more positive approach. Nevertheless, the mix of problem solving and
compliance review still bears a risk of a conflict of interest, as I previously explained in the case
of the proposed mechanisms of the IADB and the AfDB.

European Investment Bank and Accountability138

The European Investment Bank (EIB), the world's largest international public lending
institutiont" with a portfolio greater than that of the World Bank, does not have an independent
accountability mechanism that is similar to those of other financial institutions discussed above.
Consequently, the EIB is heavily criticized by the NGO community for not being transparent. In
January 2000, the NGO CEE Bankwatch Network launched a campaign to reform the EIB.
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Magda Stoczkiewicz, EU coordinator for CEE Bankwatch said: "The EIB lends more money
every  year  then the World Bank, while having  only  one  (1) environmental expert on staff.  [ . . . ]
The World Bank has hundreds of experts on environmental and sustainable development."'  The
CEE Bankwatch policy coordinator, Jozsef Feiler said: "The EIB  is a public institution backed by
public money  and is supposed to support and follow EU policies,  but  in  ractice  it has  been
allowed to decide for itself which policies to follow and which to ignore.  41 Soon afterwards,
Members of the European Parliament raised questions, asking the Bank to establish an
accountability mechanism similar to the other systems.142 In 2002 the EIB asked the 15141

member states, which owned the bank, for a substantial increase of its capital. Thirty NGOs from
all over Europe asked the governments to link their replenishments to reforms, such as
transparency in access to information, environmental standards, and more transparency in its
development mandate outside the EU.

So far the EIB has been a Bank that does not get as much attention as, for example, the World
Bank. Lawyers of the Legal Department of the EIB are of the opinion that it is, from a
'constitutional point of view',  in a different position compared to the other Development Banks.  "
[...]  the Banks remit  and the basic principles governing its operations are embodied in various
articles of the Treaty establishing the European Community and in it is the Bank's Statute, which
is part of the treaty."144 Thus the ElB is considered part of the EU framework and guided by the
EU policies. According to the lawyers I consulted the differences with the World Bank are:

•   The World Bank for the most part writes its own rules and policies whereas the
EIB within the structure of the EU has its own legislating bodies such as the
Council of the European Union, the European Commission (drafting) and the
European Parliament

•       People in the European Union do not complain to the financers of a project but to
a company or the government that received a loan.

• European Union citizens do have direct access to the legal systems and national
courts concerning those projects.

• Furthermore, these people can go to the European Court of Justice that has direct
jurisdiction over such matters.

• European Community Law applies to the lenders of the EIB.
• European Union citizens have the opportunity to file a claim to the European

ombudsman145, representing people that are affected by a project financed by the
European Development Fund (EDI:).

•      The European ombudsman has the right to take his/her own initiative if he/she is
of the opinion a project financed by the EU needs an investigation.

On May 23 2005, I chaired a workshop on Accountability Mechanisms for Financial Institutions
during a World Bank Conference in Amsterdam. The observations made above on the position of
the EIB concerning accountability were discussed. Mr. Luigi la Marca, a lawyer of the Legal
Department of the EIB announced the establishment of a Compliance Office in the EIB.
Nevertheless, the mandate and structure of the office, the matter of to whom findings would be
reported and the independence of the function was then still unclear. I asked for clarification from
La Marca and he informed me:

"I must say that apart ofthe name of the newly appointed Chief Compliance Office (CCO), Mr.
Konstantin Andreopoulos, there is not much to say at this stage about its scope of activity and
functioning. In particular, the issue of dealing with complaints, which I mentioned among the
possible institutional alternatives to the establishment of a full Recourse Mechanism similar to
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those existing in other major IFIs, like the Investigation Panel of the World Bank, is not yet really
decided. As you know the complaint system at the EIB is presently substantially a two-levels
mechanism:  (i) the possibility of filing complaints which are dealt by or under the authority of the
Secretary General  (SG) by virtue  of the  Code  of Good Administrative Behavior and  (ii)  the
possibility of recourse to the ombudsman, normally after that the complaint with SG has not
given the results wished by the complainant. I do not think that the creation of the CCO will
really modify this system, apart the possibility to give the CCO the competence to deal with
complaints instead of the SG.  But this aspect is still to be decided.„ 146

CEE Bankwatch also tried to find out more about the mandate and the status of the EIB's
Compliance officer. The answer of the information Officer of the EIB to Bankwatch was rather
similar. 147 The EIBs Compliance Office will not deal with complaints from the public, and the
complaints mechanism of the Bank for the public is delineated in the Bank's Code of Good
Administrative Behavior. Nevertheless, the EIB began to change its language from that which
previously always gave it the appearance of a closed bastion in the friendly little town
Luxembourg, far away from places such as Washington where NGOs are used to demonstrating
and where media like to follow those demonstrations and actions. Nearly unnoticed the EIB
simultaneously started a revision of its public disclosure policy. On December 14, 2004 the EIB
announced on its website a public consultation process on its public disclosure policy and invited
interested organizations to comment. Between May 2005 and January 2006 a solid process of
consultation took place, including meetings with NGOs, members of the European Parliament
and public consultation meetings. On March 7 2006, the EIB published its newly drafted policy
on the bank website, followed on April 12 with the publication of the public disclosure policy
approved by the Board ofDirectors. 148

It is worthwhile to note the following on the new EIB disclosure policy. With regard to
transparency the EIB states: "As an EU body, the EIB is committed to achieving the highest
possible level of transparency in all its activities. The Public Disclosure Policy forms a crucial
reference for implementing its transparency policy. Concerning disclosure of information it„149

pointed out: "The disclosure policy also operates within a framework established at an EU level
covering human rights, democracy, and rule of law in countries and regions in which the Bank
operates. On environmental issues it is guided by EU law and regulations', including those for
assessing the impact of projects it supports, to help meet the challenges of achieving sustainable
development. In its financing operations, the Bank recognizes the rights, interests and
responsibilities of stakeholders to achieve sustainable outcomes. „150 And "the EIB's policy
towards the formal process commonly known as -Environmental Impact Assessment" (EIA) is
summarized in its Environmental Statement (2004). The Bank requires that all projects,
irrespective of location, comply with the requirements (principles and practices) of the European
Union's ElA Directive (85/337, amended by 97/11 and 2003/35), in terms of the requirements for
and scope and form of a formal EIA."151 Moreover, "The Public Disclosure Policy's general
principles apply to the EIB Group as a whole, which consists of the EIB and the "European
Development Fund-.  52

In the new information disclosure policy progress appears to be have been made concerning
transparency for the public, clear references to human rights and EIA's. However, an
accountability mechanism comparable to the other MFI mechanism was not included. What was
included is the following: "For cases where citizens or residents from non-EU countries wish to
appeal against non-disclosure of EIB information, and whose cases are not being handled by the
European ombudsman, appeal can be made to the Bank's Inspector General. In carrying out this
task, the Inspector General acts independently from the Management of the Bank. His reports are
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sent to the independent EIB Audit Committee, at the same time as they are sent to
Management."153 In a footnote the following notable remark is made: "As set out in the Bank's
'Statement on Governance', the Inspector General provides an independent recourse mechanism
for investigating complaints that the European ombudsman considers to be outside his remit. The
terms of reference for the appeal mechanism under the Inspector General are being prepared.

„134

Some remarks

The differences are evident. Progress has been made in the EIB. However, the issue of an
accessible accountability mechanism is not yet clearly addressed and this will depend on the
outcome of the yet to be prepared appeal mechanism under the Inspector General. From the
policy it is also not clear what non-EU citizens can expect. Can they lodge a request with the
future appeal mechanism under the Inspector General? And does the EIB expect, when declaring
that the EU EIA Directive is applicable to all its financed projects, European governments and
companies automatically will fully implement this European legislation? And if not, do they
expect people to file a claim at national courts and/or at the European Court of Justice? If the
answer is yes, it means the  EIB is expecting  a high level of knowledge from people to begin with,
not to mention a lot of financial support to go through lengthy processes. Many of the right
people would have to ask the Bank to be accountable for its acts under the present situation,
which depends on the new appeal mechanism. Non-EU citizens now have obtained the right to
appeal against non-disclosure of EIB information, and this is again progress. However, does it
mean those people also have the right to lodge a claim against the EIB, when they were informed
but are nonetheless affected by an EIB project?

African Development Bank

The African Development Bank (AfDB) began to move towards governance reforms in 1995.
The bank in an internal document concerning the establishment of an inspection function noted:  '
[...]   the  genesis  of the proposal   for the establishment  of the Inspection Function   lies  in
governance reforms that commenced  in   1995  and that culminated  in the adoption  in   1999  of a
new Vision, a Policy on Good Governance and the approval in June 2001  of a new organization
structure of the services of the Bank as part of the operationalization of the Bank Group's new
Vision. The bank had been asked by some of its member countries to establish an inspection,155

function and 'In response, the Legal Department prepared in 2001 a Concept Paper on the
Establishment of an Inspection Committee for consideration by the Bank's Senior
Management.

,156

Professor Daniel Bradlow157 was asked by management of the AfDB to study the different
mechanisms in the other MFIs and come up with draft terms of reference. His study was delivered
in the fall of 2003 as an internal memorandum to the Boardis8 for an informal meeting of the
Board on December 4, 2003. Bradlaw in his study compared the different mechanisms and
working procedures such as the 'very expensive structure of the Inspection Panel of the World,159

Bank and the earlier mechanisms of the ADB and the IADB and the more 'virtual panel ofthe,160

EBRD with a combined problem solving mechanism and a compliance review mechanism.
Finally, he recommended the adoption of an independent combined compliance review and
problem-solving mechanism. 161

Similar to the other MFI's, the AfDB involved interested stakeholders in the review process and

published the study of Bradlaw, together with management's initial proposals, on the bank
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website, inviting NGOs to comment on the proposed mechanism. Notably, the AfDB 'wrote to
five (5) regional umbrella non-governmental organizations located on the African continent
notifying them of the Study, attaching hard copies of the documents posted on the Bank Group's
website and inviting them to submit their comments. These regional NGOs were also requested to
confirm  that they would be willing to serve  as lead coordinators within the areas of operation  for
seminars and workshops to educate local communities on the workings  of the mechanism once  it
becomes operational.' 162  The  bank then found  that only  one  regional  umbrella NGO was willing
'to  act  as a facilitator  for the envisioned outreach exercise.'163  Also  very few comments  were
received even though the initial period for comments was extended. 164 This was a regrettable
outcome, given that the AfDB through the invitation demonstrated its openness and readiness to
work with the NGO community.

Finally in the summer of 2004, a resolution165 was tabled and adopted by the board of governors,
creating an inspection function for the African Development Bank Group. Article 1 of the
resolution notes: "There is established an independent compliance review and problem solving
mechanism (hereinafter called the "Independent Review Mechanism") which shall have the
powers and shall function as stated below."The AfDB mechanism has the most similarity to the
proposed structure of the Inter American Development Bank (IADB) (see below). In both cases a
director with a strong mandate will lead both the compliance review mechanism and the
mediation or problem solving unit.

As described more extensively I consider the involvement in the two functions as rather
complicated because the manager that has to execute those two tasks bears the risk of a conflict of
interest.  In article IV, paragraph 20 is noted: "If a request contains a bona fide allegation of harm
arising from a Bank Group financed operation, and it appears to contain sufficient required
information, the Director shall make a determination on whether the Request should either be
registered for problem-solving exercise or, alternatively, for a compliance review." Then article
VI, paragraph 36 notes: "The objective of a problem solving exercise is to restore an effective
dialogue between the Requesters and any interested persons with a view to resolving the issue or
issues underlying a request, without seeking to attribute blame or fault to any such party. A
problem-solving exercise may be conducted only if the Request has been declared eligible in
accordance with paragraph 20, but irrespective of whether a compliance review is conducted." In
paragraph 43 is noted: "Where at the conclusion of a problem-solving exercise, whether or not
successful, the Director determines, as provided in paragraph 44 below, that a compliance review
is warranted, the Director may include in the Problem-Solving Report a recommendation that the
project undergo a compliance review." And finally in paragraph 49: "The experts on the Panel
shall each have one (1) vote and decisions of the Panel shall be taken by simple majority. The
Director shall participate in all aspects of a compliance review undertaken by a Panel but shall
have a vote only in the event of a deadlock in a Panel's deliberations." The latter paragraph shows
clearly the director, who has a strong mandate and decision powers over the problem-solving
function also has have a voice in the compliance review function. Thus, if the problem-solving
function in which the director is active does not succeed, the director still has a vote in the
compliance review phase.

In the AfDB model the ruling authority seems to be with the director. Paragraph 3.26 notes: "The
Director would be a member, together with two experts from the Roster, of each compliance
review panel constituted to undertake a compliance review. In response to concerns expressed by
the Boards regarding potential conflicts of interest, while the Director would participate in all
aspects of a compliance review panel's activities, he or she would only have a vote  in the event of
a deadlock in a Panel's deliberations." So the only way for the compliance review panel to have a
finding independent of the view of the Director would be if the two panel review experts agree.
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Another difference with the Inspection Panel is the option the CRMU has to investigate a project
until it is completed.  In the Memorandum to the Boards of Directors is noted: "A project will be
deemed to be completed 12 months after physical completion of the project or 12 months after
final disbursement under the loan or grant agreement or tile date of cancellation of the
disbursement amount."166 Like the ADB, the AfDB allows an involvement of its mechanism after
physical completion, what is a broader scope than the mandate of the World Bank Inspection
Panel. Moreover, the CRMU can "monitor the implementation of recommendations that it
nnakes.

„167

A rather striking paragraph appears to indicate an overly cautious approach related to a concern
about possible consequences of the establishment of the mechanism and its effects on the
organization. The paragraph:

"Finally, the establishment of the mechanism as proposed would not adversely
affect the status, immunities and privileges of the Bank Group. The mechanism
would neither perform judicial functions nor be an internal dispute settlement
mechanism like the Administrative Tribunal. Rather it would be an internal
administrative body whose raison d'Etre is to safeguard the Bank Group's
immunities and privileges by making its operations more accountable to its
member states and State participants."

There appears not to be an explicit acknowledgement of the importance of making the
operations accountable in such a way that the poor should benefit from the process. In the
World Bank the rule is. The people are better off after implementation of a project or at
least their living conditions remain the same as before. The resolutions states: "The
mechanism is therefore available when two or more affected persons believe that the Bank
Group has failed to comply with any of its policies and procedures: that this failure has, or
threatens, to adversely affect them and that efforts have been made to ask the Bank
Group's Management (the "Management') itsel f to remedy the problem."

However there are also similarities with the Inspection Panel: A minimum of two people can
lodge a claim; their case can be filed by foreign representatives in exceptional circumstances,
cases concerning procurement or corruption will not be eligible and last but not least, the findings
and recommendations are, as in the case ofthe World Bank, finally disclosed.

The resolution has not yet fully implemented although a director, Mr. Per Eldar Sovic, has been
appointed.

Japan  Bank for  International  Cooperation

In October 2003 an interesting new mechanism, referred to as the 'Objections Procedures', was
established by the Japan Bank for International Cooperation (JBIC) following a wide consultation
procedure which included academics, industry circles, Japanese Government Ministries and
NGOs'68 . A 'Study Group on Environmental Guidelines for Japan Bank for International
Cooperation', began its work in October 2000 and held its last meeting on July 25, 2001. 169 The
minutes of the study group, composed of many senior experts from academic and government
institutions, have been made public via the internet. 170 According to the study group they spent "a
considerable amount of time examining the possibility of incorporating procedures and standards
established by the World Bank Group." m The study group realized the operations of JBIC are
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rather different from those of the World Bank, which often in the early preparation stages works
with governments and provides generous support. 172

In the Objection Procedures is mentioned the provision for a so called "Examiner for
Environmental Guidelines  [...]  that is under direct control of the Governor and is independent of
the Bank's departments responsible for individual lending or investment projects.„173 The
description of the mandate of the Examiner and the procedures to file a request show some
similarities with the other mechanisms such as: independence, time schedules for the mechanism
to report, 'freely access to the information necessary for his/her activities and the option to

,174

encourage dialogues between the parties concerned. 1'5 Objections can be submitted in any official
language of recipient countries."6 Requesters may ask to keep their names confidential.

The difference is to be found in the reporting procedures. After finalizing his/her report the
Examiner must immediately sent the report to the parties concerned so that they then may "submit
to the Examiner their opinions on the contents of the report. The Examiner shall pay due respect
to such opinions  and if he/she deems that the opinions contain matters useful  for the monitoring
of the project in question, may transfer the opinions to the Operational Department.„177 The
chosen option for the Examiner is in conformity with my own preference as described above on
the model of the Inter-American Development Bank and in Chapter 7. As long as the Examiner is
free to decide if the given opinions are relevant or not, his/her independence will remain. Even
more importantly, the Examiner "can make recommendations regarding measures that JBIC
should take based on its findings."178 This later option is not (yet) part of the mandate of the
Inspection Panel.

There is also a minus. According to Matsumoto the Examiner cannot like the Inspection Panel
"address the problems of compliance with a wide range of policies and procedures, the scope of
the Objections Procedure is limited to the guidelines, excluding other important policies and
procedures such as information disclosure policy, economic assessment of investment operations,
or monitoring and evaluation. „179 180

The process further includes the following: -Within one (1) month after the submission of the
Examiner's report to the Governor, the Operational Department shall submit in writing to the
Governor setting forth its opinions on the Examiner's report and, in the case that the Examiner
concluded in their report that the guidelines have not been complied with by the Bank, measures
to be taken from then on for the Bank's compliance with the Guidelines, as necessary."181 It might
be a matter of wording and translation technicalities but, in the case of the World Bank,
Management is not supposed to give an opinion on the findings of the Panel. Instead management
also has to respond to findings of the Inspection Panel  in a manner such that it describes proposed
actions to mitigate, correct, and improve a situation that was found not to be in compliance with
bank policies. Similar to the procedure of the World Bank  is the provision for publication of both
reports.

An interesting aspect of this process is the expectation that the Examiner is to "take due care of
the human rights and business interests of the Requester and other parties concerned, and not to
behave  in  such a manner  as to unduly injure the Requester and other parties concerned.  [ . . . ]  The
examiner must listen to the opinions of the persons concerned in a well-balanced manner, and
must conduct individual interviews in such a manner as not to diminish the people's trust in the
Examiner's neutrality."'82 I have not found in any other policy establishing an accountability
mechanism a similar reference to the sensitive nature of the working methods of a member of the
mechanism. On my question to the Examiner, Professor Kazuo Matsushita how many cases were
received his answer was: "As for your specific question regarding the number of cases we

146



received after the establishment of the JBIC mechanism on objection procedure, the answer is,
fortunately, none so far.

„183
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Chapter 6 Accountability for the Private Financial Sector

Introduction

The ever-expanding world of private sector companies today is evolving.  Over the last decade a
number of internationally operating companies have been in the firing line for ill-received
[misleading] financial reporting and sometimes fraudulent bookkeeping, for adverse
environmental or social impacts, and for providing false information to the public'. Among the
most conspicuous cases have been those of Enron and WorldCom in the United States, Ahold in
the Netherlands, and Parmalat in Italy. The wide ranging impacts of fraudulent bookkeeping and
the downfall of companies, Enron in particular, for which thousands of people lost their jobs  and

pensions, spurred the American Congress to take action. On January 23 2002, US congress
adopted the so-called Sarbanes-Oxley Act . The Act is a strong answer to a lack of regulation,
making control over public companies possible. The Act today is well known in law firms,
international accountancy firms and inside the board rooms of large public companies, since its
far reaching regulation has created an increasing workload for many lawyers and accountants.
Today it is called 'Sox'. US courts have already prosecuted managers for fraudulent acts, and
puttin  some of them behind bars for years. The Sarbanes Oxley Act is all about accountability.1
Some  argue the Act brought about over-regulation with immense costs for the companies which,
at the end of the day, also pass these costs to their clients and consumers. Others are more
positive, since they feel society now has better control over the companies' behavior.

Moreover, this is not only a matter of those on the outside putting pressure on companies. From
within as well one can find the representative opinions of society. People today are concerned
about social and environmental changes in the world. Those opinions and concerns motivate
some in the private sector also to act. Amitai Etzioni does not believe in the traditional neo-
classical assumption that people just seek to maximize utilities chosen as "the best means'to serve
their goals," and that they decide as individuals in an era of radical individualism: "The
neoclassical assumption that the market economy can be treated as a separate system, a system
that is basically self-containing, and whose distinct attributes can be studied by the use of a
perfect competition model, is replaced here with the assumption that the economy is a subsystem
of a more encompassing society, polity, and culture.  It is therefore assumed that the dynamics of
the economy, including the extent to which it is competitive, cannot be studied without
integrating social, political and cultural factors into one's paradigm. Moreover, social
collectivities  are to be viewed, not as aggregates of individuals, but as having structures that place
individuals (and other subunits) not according to their individual attributes, but which deeply
affect their dealings with one another." 5 So people depend on one another and people do care.

Accordingly, accountability is a universal concern today.

While the NGO community in the nineteen eighties and nineties first focused attention on
Multilateral Financial Institutions, this more recently began to shift towards private sector banks.
At the same time the private sector companies and private banks have embraced the new trend of
Corporate Social Responsibility or CSR. According to Clive Crook '...most multinationals have a
senior executive, often with a staff at his disposal, explicitly charged with developing and
coordinating the CSR function.'6 Crook says CSR is everywhere: 'There are executive education
programmes in csr, business school chairs in csr, csr professional organizations, csr websites, csr
newsletters and much, much more."7 The cry for CSR is so loud that many start to wonder if it is
all about public relations or, as some  say,  it is cosmetics. The declaration of good intentions  is not
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accepted any longer as being sufficient. The follow-up demand is for the implementation of the
intentions.

In this Chapter I will first describe briefly the existing international supervision over private
financial institutions by the so-called Basel Committee and mention some existing legislation
related to supervision over private banks. Subsequently, the recent history of the role of the
International Finance Corporation (IFC) in the creation of environmental and social guidelines or
standards for the private financial sector is reviewed. This will be followed by the rather new
'Equator Principles', a set of voluntary principles adopted by a rapidly increasing group of major
private banks. I will examine the different reactions to those principles and give my view on
them. The starting point is that private financial institutions should by held also accountable for
their acts as is the case for the Multilateral Financial Institutions (MFI's) and therefore should
also establish an Accountability Mechanism (See for the MFI's Part II Chapters 4 and 5).

Basel II: Setting Regulations and Guidance

Private Banks much longer have been confronted with non binding regulation to secure the
solvability of the financial institutions.  In this sub-Chapter I will first describe briefly the existing
(international) process of setting regulation and guidance by the Basel Committee on Banking
Supervision (BCBS) and further legislation.

After the liquidation  of a German bank  in  1974, with cross-border jurisdictional implications  the
G-10 countries  formed a standing committee under the auspices of the Bank for International
Settlement (BIS) based in Basel, called the 'Basel Committee on Banking Supervision'.9 10 The
BIS" and the Basel Committee are not identical. The 'mother institute', the world's oldest
International Financial Institution the BIS,2 13 was established in 1930, and its task was to deal
with reparation payments 'imposed on Germany by the Treaty of Versailles following the first
World War.' After World War II until the early 1970s the BIS 'focused on implementing and
defending the Bretton Woods system'. The secretariat of the Basel Committee is hosted by the
BIS but decisions are taken by the Committee itsel f and approved by the Central Bank Governors
and Heads of Supervision of the G10 countries.14 The recommendations and standard settings of
the Basel Committee only become binding after being transformed into legislation by National
States or in the case of Europe by the European Union (first the European Commission that has
the right to propose European legislation, then both the European Counsel and the European
Parliament adopting legislation).

In 1974, after the failure and liquidation of Germany's Bankhaus Herstatt   and a serious
disturbance in international currency and banking markets, the Basel Committee was established
as the Committee on Banking Regulations and Supervisory Practices. 15 16

The Committee about its role: "One important objective of the Committee's work has been to
close gaps in international supervisory coverage in pursuit of two basic principles:  that no foreign
banking establishment should escape supervision; and that supervision should be adequate. In
May  1983 the Committee finalized a document "Principles  for the  Supervision of Bank's Foreign
Establishments" which set down the principles for sharing supervisory responsibility for banks'
foreign branches, subsidiaries and joint ventures between host and parent (or home) supervisory
authorities. This document is a revised version ofa paper originally issued in 1975 which came to
be  known as the "Concordat".  [...] The topic to which  most of the Committee's time  has been
devoted in recent years is capital adequacy.  In the early 198Os, the Committee became concerned
that the capital ratios of the main international banks were deteriorating just at the time that
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international risks, notably those vis-A-vis heavily-indebted countries, were growing. Backed by
the Group of Ten Governors, the members of the Committee resolved to halt the erosion of
capital standards in their banking systems and to work towards greater convergence in the
measurement of capital adequacy. This resulted in the emergence of a broad consensus on a
weighted approach to the measurement of risk, on and offthe balance sheet.„17

In July 1988, a capital measurement system commonly referred to as the Basel Capital Accord, or
Basel  I was adopted. Basel I was "limited to a rough-woven regulation of solvability requirements
based on credit risks."18 'Basel II' released in June 200419, is a revision of Basel I. Overtime,
Basel  I was not enough. Karl Cordewene20, Deputy Secretary General  of the Basel Committee on
Banking Supervision: "The main reason for Basel II is we wanted to make capital requirements
more risk-sensitive and follow banks best-practices." The focus of Basel II is on setting capital
requirements for internationally active banks and based on three pillars. Pillar 1 sets minimum
capital requirements for credit and operational risks, Pillar 2 deals with the banks' own
assessment of risks and supervisory oversight, and Pillar 3 with information disclosure and
market discipline.

For Basel II three consultation rounds have been held: in June 1999, in January 2001 and April
2003. Karl Cordewener remembers that during the first two rounds the issue was raised if Basel  II
should also include environmental and social risks for private banks in the risk taking process.
"We supervise banks with the focus on stability of the banking system. Our aim is always the
improvement of risk management and to guarantee the risks are secured by the banks, for
example when granting loans and engage in project finance. The subject of environmental and
social risks is important by itself and banks should  pay due consideration. Designing a regulation
with environmental or social policy purposes, however, was considered beyond our limited
mandate."

Basel II has one reference that in the context of the above discussion with Mr. Cordewener is
worthwhile to notice. The Basel II Framework states in paragraph 510 for banks using the
Internal Ratings-based approach, that collateral management requirement should include the
following:

•    'The types of CRE21 and R.RE 2 collateral accepted by the bank and lending policies
(advance rates) when this type of collateral is taken must be clearly documented.

•  The bank must take steps to ensure that the property taken as collateral is adequately
insured against damage or deterioration.

•    The bank must monitor on an ongoing basis the extent of any permissible prior claims
(e.g. tax) on the property.

•      The bank must appropriately monitor the risk of environmental liabili y arising in respect
" Iof the collateral, such as the presence of toxic material on a property.

Nevertheless, the Basel Committee has no formal legislative authority. Their judgments and
recommendations cannot be enforced on private banks, which is the mandate of legislative
authorities such as institutions of the European Union24, the American Congress (House and
Senate) or National Parliaments. The Committee formulates guidelines and recommendations that
legislative authorities 91 adopt and translate into national (or European) legislation.
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Implementation of Basel II

Basel II has been transformed into European legislation with the:

t6

Proposal for Directives of the European Parliament and of the Council re-
casting Directive 2000/12/EC of the European Parliament and of the Council
relating to the taking-up and pursuit of the business of credit institutions and
Council Directive 93/6/EEC on the capital adequacy of investment firms and
credit institutions [COM(2004) 486 final]. By setting new capital requirement for
banks and investment firms, this proposal aims to ensure the consistent
application within the European Union of the new international framework for
capital requirements that has been adopted by the Basel Committee on Banking
Supervision ("Basel II"). It envisages replacing the existing approach by three
different approaches: a simple approach, an intermediate approach and an
advanced approach. Financial institutions may choose the approach that suits
them best.-5

The new EU Directive that will come into force in 2008 unfortunately does not contain anything
similar to paragraph 510 of the Basel II framework or more specifically the reference to
environmental risks. The word environment can not be found. The provisions of own funds and
solvency ratios for private financial institutions and also the harmonization of the supervision of
the credit institutions in the EU, are the main subjects of the Directive. I asked an expert of the
European Commission why the provision to monitoring the risks of environmental liability
arising in respect of the collateral, was not included in the Directive. Mr. Gerald Dillenburg26 of
DG Internal Market and Services27 says: "Two years ago we had a long discussion if we should
include this. We finally concluded that it would be overly burdensome for banks to monitor such
risks." He then mentioned that this provision has nothing to do with responsible environmental
behavior of banks, but shall ensure that a decrease in the value of collateral is taken immediately
into account. Furthermore he pointed out the major task of prudential financial legislation is to
protect depositors and to ensure the stability ofthe financial system. According to Mr. Dillenburg
the incorporation of provisions for environmental or social policy purposes would go beyond the
objectives of this legislation. These issues should be dealt with elsewhere, for example by the
Directorate dealing with the environment. He also said that during the negotiations neither the
European Parliament nor the Council28 brought up this type of issue.

That means, I said, we in Europe are still not able to be coherent and integrate legislation from
another sector overlapping the financial sector: such as requirements to carry out an
Environmental Impact Assessment before financing projects that might harm the environment in
the project area or harm the people living in the area. Is Coherence not an EU mission?

Basel II is not at all a matter of course for the US congress, as became clear at a hearing in a
House Financial Services subcommittee in the fall of 2005 "when lawmakers from both parties
gave a harsh assessment of the central bank's credibility and intensions.  [...] Rep. Barney Frank
of Massachusetts, the lead Democrat on the House Financial Services Committee, said the Fed
had treated lawmakers like "ignorant peasants" on Basel II, and vowed to stop the standard in its
tracks.   [...] The hearing provided ammunition to other federal regulators.  The day after  the
hearing, Fed officials met with representatives of the Federal Deposit Insurance Corp., the office
of the Comptroller of the Currency, and the Office of Thrift Supervision to set a timetable for
implementing Basel II. All three agencies have been advocating a go-slow approach, while the
Fed has been trying to keep implementation on track to parallel adoption in other countries. [...]
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House Financial Services Committee Chairman Michael G. Oxley and other panel leaders issued
a press release praising the postponement.

., 29

An important critique expressed by the Federal Deposit Insurance Corp. was that "the new
standards would give the 20 largest banks a competitive advantage and the OCC30 complained
that the new standard was becoming unbearably complex. Another criticism was that Basel II„ 31

would allow large banks to lower capital levels below the 5% leverage ratio.32 If and when Basel
II will be implemented into final legislation in the United States is not yet clear. The focus in the
US debate was on the stability ofthe banking system.

Still, the Basel II message above, and moreover the requirement that banks "must appropriately
monitor  the  risk of environmental liability arising in respect of the collateral  [ T' 33 has beenunderstood by some in the private banks. Chris Bray, Head of Environmental Risk Policy
Management of Barclays about environmental risks: "Many banks like ourselves have been
integrating environmental issues into their credit risk management process for over a decade. A
significant development is how this fits in with requirements related to Basel II. The sentiment
proposed in the Accord clearly indicates that environmental risk issues are now positioned as
mainstream business considerations for the sector.',34

So, the guidelines of Basel Committee are held in high esteem and regarded as standard setting.
Therefore, the "collateral requirements" in the Basel Committee's document (see above) referring
to environmental liability are somewhat promising for the years to come. After all, if paragraph
510 of Basle II,  with the abovementioned requirements were to be included in future legislation
driven by standards of the private financial sector itself, such as the Equator Principles (see
below), it could bring a major difference. It will be the beginning of a recognition the private
sector has to accept 'a certain' responsibility, when financing sensitive projects with negative
impacts on the environment and living conditions ofpeople in the project area.

Guidelines for  Compliance  and  a  Compliance function  in  the  Private
Financial Sector

In 2005 the Basel Committee on Banking Supervision published an even more remarkable paper:
'Compliance and the compliance function in banks'.35 36 I find it important to notice that the Basel
Committee takes a stand on the issue of compliance and risk management.  As will be clear from
the following, the Committee recognizes fully the impact of regulations and codes in the banking
sector without specifically naming any of them. Finally, the most important finding to me is that
the Committee demands private banks 7 to establish a compliance function. The proposed
structure has some quite remarkable  similarities with the structure of the World Bank Inspection
Panel and the nature of the accountability mechanisms of some other Multilateral Financial
Institutions, as will become clear from below. Although there is no proof for this, such
similarities cannot be coincidental.  The  step  made  by the World  Bank  in   1993 by creating  an
accountability mechanism, initiated by Civil Society and the American Congress, shows again its
far reaching effects. One could of course also argue it is an effect of the demands of the present
time. Nevertheless there are differences, but the similarities remain. The mandate of the
compliance function in the proposed structure is to a certain extent even stronger that the mandate
of the Inspection Panel.  If the Basel Committee  came  to this point of view under the pressure  of
the G8 demanding Financial Institutions to establish independent accountability mechanisms (see
Part II Chapter 5) and the visible pressure of the international NGO community (see below), is
not explained by the Committee and therefore not clear.
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Similarities and Dgferences with the World Bank Inspection Panel

The committee calls its paper a framework of Principles.38 In the first principle the establishing of
a "permanent and effective compliance function" is mentioned, and repeated in principle four by
stating: 'The bank's senior management is responsible for establishing a permanent and effective
compliance function within the bank as part of the bank's compliance policy"39 When the paper
elaborates on the status and functions of the compliance function the similarities are visible.
Principle five, for example, stresses that the function should be independent, which is a basic
principle also for the World Bank Inspection Panel and the other accountability mechanisms for
the Multilateral Financial Institutions (see Part II Chapters 4 and 5). In the following paragraphs
is noted the compliance function "should have a formal status within the bank to give it the
appropriate standing, authority and independence. This may be set out in the bank's compliance
policy or in any other formal document." 40 This formal document could be compared to the
World Bank's Resolution  of 1993 establishing the Inspection Panel, in which almost  the  same
wording can be found (see Resolution in Annex VIII).

The Committees paper goes on by illustrating how "compliance with the laws, rules and standards
that govern banking activities helps to maintain a bank's reputation with its shareholders,
customers, employees and the markets. At the same time, the paper incorporates sound practice
guidance to assist banks in designing, implementing and operating an effective compliance
function.  [...] Mr. Jaime Caruna, Chairman of the Basel Committee and Governor of the Bank of
Spain, noted: "Compliance has emerged as a distinct branch of risk management within the
banking system, and banking supervisors have recognized the need to communicate fundamental
supervisory expectations in this important and sensitive area. The Committee believes that this
paper will provide banks with essential tools to meet these expectations. ,-41

In the introduction of the paper 'compliance risk' is defined as "the risk of legal or regulatory
sanctions, material financial loss, or loss to reputation a bank may suffer as a result of its failure
to comply with laws, regulations, rules, related self-regulatory (sic) organisation standards, and
codes of conduct applicable  to its banking activities. [ . . . ] Compliance  laws,  rules and standards
have various sources, including primary legislation, rules and standards issued by legislators and
Supervisors, market conventions, codes of practice promoted by industry associations, and
internal codes of conduct applicable to the members of the bank." 42 The specific areas banks
have to focus on are described as follows: -They typically include specific areas such as the
prevention of money laundering and terrorist financing, and may extend to tax laws that are
relevant to structuring of banking products or customer advice. A bank that knowingly
participates in transactions intended to be used by customers to avoid regulatory or financial
reporting requirements, evade tax liabilities or facilitate illegal conduct will be exposing itself to
Significant compliance risk. „ 43

In principle six is mentioned the compliance function should have sufficient resources. The
World Bank Resolution is silent upon this, but in practice, it was my experience during the era of
Mr. Wolfensohn that the Panel always got its necessary resources. Principle ten refers to the
provision that specific tasks of the compliance function "May be outsourced" 44 while this
remains "subject to oversight by the head of compliance." 45 The World Bank Inspection Panel
has a budget to hire specialists when investigations and mission with very specific questions are
required. Another paragraph mentions that the compliance function should educate staff on
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compliance issues. This was also the practice during the years I was a member of the Inspection
Panel. How the compliance function is grouped is not clear. The paper mentions "there should be
a group compliance officer or head of compliance with overall responsibility for coordinating the
management of the bank's compliance risk.

i, 46

Rather different is the indication that the compliance function, despite its clear and frequently
mentioned independence, is expected to have a close working relationship with management. The
paper: "The concept of independence does not mean that the compliance function cannot work
closely with management and staff in the various business units. Indeed, a co-operative working
relationship between compliance function and business units should help to identify and manage
compliance risks at an early stage47.  It is further stated that 'the head of Compliance may or may
not be a member of senior management. If the head of compliance is a member of senior
management, he or she should not have direct business line responsibilities. If the head of
compliance is not a member of senior management, he or she should have a direct reporting line
to a member of senior management who does not have direct business line responsibilities.'48 The
source for this proposed relation with management is probably to be found in what the Committee
calls a principles-based approach.

Professor Schilder, member of the Basel Committee and Chairman of the Committee's
Accounting Task Force on this: "When the Basel Committee issued a first draft of this paper in
October 2003, it made a conscious choice to issue a principles-based rather than a prescriptive
document." 49 In contrast has the World Bank Inspection Panel, as was my experience, a more
distant relationship. The Panel would never be involved in advising management to help to
identify risks. As described in Chapter 4 the World Bank Inspection Panel only will be involved
once a request for an investigation arrives and is declared eligible. The follow-up rocess has a
rather legal nature. The paper 'Compliance and the Compliance Function in Banks'S    of the Basel
Committee and the statement of Professor Schilder show that the Basel Committee had different
intentions with the role of the compliance function: a less rule driven and more flexible
mechanism.

By giving the compliance function a close working relationship with management, does not mean
the Basel Committee did not foresee a risk of conflict of interest: the contrary. On this the report:
"The independence of the head of compliance and any other staff having compliance
responsibilities may be undermined if they are placed in a position where there is a real or
potential conflict between their compliance responsibilities and their other responsibilities. It is
the preference of the Committee that compliance function staff performs only compliance
responsibilities. So the head of the compliance function could never be placed in a position to„ 51

make ajudgment about its own work.

The Basel Committee has one rather striking observation related to the conflict of interest risk.
The paper: "The independence of compliance function staff may also be undermined if their
remuneration is related to the financial performance of the business line for which they exercise
compliance responsibilities. However, remuneration related to the financial performance of the
banks as a whole should generally be acceptable. On a different basis, the remuneration„ 52

system of the World Bank Inspection Panel was often criticized.  Only the chair of the Panel  has a
full time contract. The remuneration for the other two members of the Inspection Panel is
depending on the workload created by the amount of requests lodged at the Panel.  This  I  consider
the wrong approach. The Panel easily can be accused of trying to create a Request and for that
reason, as was my experience, always had to be very careful while talking to potential Requesters.

159



Another difference is to be found in its reporting role. The World Bank Inspection Panel reports
only and direct to the Executive Directors of the World Bank. The proposed compliance function
of the Basel Committee has a "formal repotting obligation to senior Management.„ 53

Nevertheless, it has the "right of direct access to the board of directors or a committee of the
board." 54 This latter mentioned right shows that the Basel Committee recognized the importance
for the compliance function to protect its independence through a direct access to the Board. This
access is also described in the following: "The supervisor of the bank and the board of directors
should be informed when the head of compliance takes up or leaves that position and, i f the head
of compliance is leaving the position, the reasons for his or her departure.„ 55 After all,  if the head
of the compliance office is leaving the function it could be for the reason he or she does not agree
with management on the way management has identified or ignored a risk of not being in
compliance.

Different from the mandate of the World Bank Inspection Panel is the right the Basel Committee
gives to the compliance function "to conduct an investigation of possible breaches of the
compliance policy and to request assistance from specialists within the bank (e.g. legal or internal
audit) or engage outside specialists to perform this task if appropriate."56 So instead of a more
restrictive demand driven accountability mechanism as the World Bank Inspection Panel and the
Compliance Review Panels57 of both the Asian development Bank and the Inter-American
Development Bank are, the proposed compliance function for the private banks will have a
broader mandate. It can "carry out it own initiative in all departments of the bank in which
compliance risk exists.„58

Not mentioned are the risks of financing projects that harm or could harm the environment or the
living conditions of people living  in the project areas.  So the little  'step'  made on  this in Basel  II,
with a reference made to the appropriate monitoring of the risk of environmental liability, is not
directly included in the description of risks in this paper. Nevertheless, it is implicitly included
with the mentioning of the "self-regulatory organization standards", as mentioned above. Those
should without doubt include the so called Equator Principles as is described below.

History  of the  International  Finance  Corporation  (IFC)

Outsiders look upon the World Bank as one Institution. As described in Chapters (4 and 5) the
World Bank is formed by a group of five Institutions59. Among these a remarkable institution less
known by the general public is the International Finance Corporation (IFC). Just a few years after
the Bretton Woods Conference in  1944 and the creation of the World Bank and the IMF, a former
U.S. banker, Robert Garner, and the President of the Bank at the time, Eugene R. Black and
others wanted to create a separate new private sector investment arm affiliated with the World
Bank  to support private enterprises. "This new multilateral entity, at first internally termed the
International Development Corporation, would be owned by governments but act like a
corporation and be equally comfortable interacting with the public and private sectors. It would
lend money, take equity positions and provide the technical expertise in appraising private
investment proposals in developing countries as the World Bank was doing for Public sector
projects'41.

The idea was mostly supported by U.S. officials and it received formal recognition for the first
time in  1951  in a document of the U.S. development policy advisory board headed by Nelson
Rockefeller. After the  1952 Presidential elections the idea was temporary dropped and a modified
proposal taken up again two years later. The articles of agreement finally were drafted by the
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Bank  in   1955 and adopted  by 31 member countries. IFC officially  came into existence  in  the
Summer of 1956.62

A first investment of US $2 million was made in 1957 to Siemens in Brazil: In 196364
membership of IFC reached 75, in 198465 the membership reached 125 and the capital of IFC
doubled in that year to US $ 1.3 billion.  In 2002 membership was  175 with a committed portfolio
of $21.6 billion (including US$ 6.5 billion in syndicated loans) with projects in 75 countries:
"IFC invests in sustainable private enterprises in developing countries without accepting
government guarantees. This direct lending to business is the fundamental contrast between IFC
and the World Bank: under their Articles of Agreement, IBRD and IDA can lend only to the
Governments of member countries. IFC was founded specifically to address this limitation in
World Bank lending. IFC provides equity, long-term loans, loan guarantees, risk management
products, and advisory services to its clients.  It is the largest multilateral source of loan and equity
financing for private sector projects in developing countries.„67

In half a century the Institution obtained firm footing in its promotion of economic development
through the private sector. According to its own publications IFC says "It invests in sustainable
private enterprises in developing countries without accepting government guarantees. It provides
equity, long term loans, loan guarantees, risk management products, and advisory services to its
clients. IFC seeks to reach businesses in regions and countries that otherwise would have limited
access to capital.

„68

In the context of this dissertation the keywords in this statement of IFC are 'sustainable private
enterprises' and 'limited access'. The first one, sustainability, refers to what the Bank holds as
one of its basic principles. The operations should by definition be sustainable. Whether
'sustainable' for IFC is the same as sustainability is for those involved in the protection of the
environment is questionable. 'Sustainable' could also be interpreted as stably robust and
economically viable. The second, limited access  is a reference  to the mission of the  Bank to fight
poverty and improve living standards for people in the developing world. For that it can be
understood IFC operates in regions having limited access to capital. Although IFC is a partner in
the World Bank Group, it in principle functions as a private bank more than any other member in
the group. In that sense one can argue that IFC has two wings. At one hand it is a Multilateral
Development Organization and on the other hand it operates in the private sector. This unique
position created a special responsibility and gives them the natural lead in the globalized world of
private investment and the operations of private banks. IFC could be the fulcrum for international
civil society to get some control over the operations ofprivate banks in order to guarantee that the
operations today are according to international standards or in this case the World bank standards.
On the other hand, IFC finds itself with its given task in a rather difficult position. What comes
first: profitability or poverty reduction?

IFC is, in my opinion, the Institution within the World Bank Group whose role is the most
responsive to current economic developments. Where the IBRD and IDA are still a heritage of the
post-World War II period, IFC is acting as a player on a chessboard that knows it has to compete
with others. Meanwhile, the Bank now also takes notice of its diminishing general position and
influence in the world economy. Under the heading "Assessing Development Effectiveness" the
statement is made "In many countries the resource flows from the World Bank - and even official
development assistance (ODA65 flows more broadly - are not large enough for the money alone
to make a major difference relative to the scale of the challenge. ODA totalled about $54 billion
in 2000. This was only one-third as much as the private foreign direct investment flowing to
developing countries, which in turn made up only about one-tenth of those countries' total
investment of nearly $1.5 trillion'm'.
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This shift from Multilateral Financial Institution investments towards a much bigger role of
private investment was also recognized by Christopher Swann in the Financial Times in response
to the sixties anniversary of both the World Bank and the IMF, the two Bretton Woods
institutions, in the spring of 2004. Swann rightly noticed the changed position of the Institutions
in the world economy. "Although the IMF and World Bank have changed considerably since
1944, they have changed less than the global economy they oversee. Not only has the distribution
of world economic power shifted substantially, making the distribution of power within the
institutions seem anachronistic, the financial system has been transformed. The fixed exchange
rates and capital controls that formed the basis  of the financial systems  of the late 1940s  have
long since been swept away and private capital flows have grown dramatically':71

At the same time a clear recognition of the reduced power of the multilateral institutions in
general is still far from being an accepted reality by the general public and governments of the
member countries of the institutions. An explanation  for this  lack of awareness might be found in
their existing political powers that derive from an era in which states were predominantly'2 the
actors in the international arena, especially after World War II. Both the IMF and the World Bank
are still accepted worldwide by most states and governments to be leading powers. Nevertheless,
the Bank is losing ground at the same time according to its diminishing portfolio in lending.

World Bank lending to borrowers in East Asia and the Pacific in the different sectors such as
Economic Management Public Sector Governance, Financial and Private sector Development,
Human-Urban and Rural development, and Environmental and Natural Resource Management
went from an average of US$ 5.516 billion per  ear between 1993 and 1997, to US$2.979 billion
in the year 2000 and US$ 1.773 billion in 2002 3. The World Bank lost in a decade two-thirds of
its portfolio  to the Private Banks. However,  one has to notice that involvement of the  World Bank
has so  far a different nature of involvement of private banks.  For the middle income countries,
lending from the private sector or from the World Bank is no longer regarded as very different.
Those countries normally fall under the lending programs and interest rates of the IBRD and the
applicable interest rates are almost equal to the rates of the private banks.

In this dramatic turning point where the private sector seems poised to take over the leading role,
the World Bank in casu IFC, in the last decade began to use its funds to back commercial lending
to the private sector. Hilary French wrote about this: "The IFC, which lends directly to private
enterprises, is much smaller than the Bank itself But on average each $1 the IFC lends is attached
to  $5 of private investment- a ratio that greatly expends this agency's influence. Given the World
Bank's growing interest in private sector lending, the IFC is expected to expend in the years
ahead:74 Still the figures show that IFC likewise is confronted with a diminishing portfolio in the
last years, as a result of a strong competition with the private sector banks.  In the beginning of the
eighties IFC already had to compete with other multilateral banks and private banks when it came
to its market share and operations  in the private sector.  In  1980  IFC  had a market share  of 75-
80%, in 1990 this was around 30% and today it is less then 10%75. Its biggest competition today
comes from the export credit agencies.

IFC Also Under Pressure

IFC was not safeguarded from external criticism and came also under scrutiny by financing the
Pangue/Ralco Hydroelectric Project in Chile, which IFC agreed to in December  1992  as a stand-
alone project. The project consisted of a series of dams that would flood lands of the 'Mapuche'
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communities south of the BioBio river which, for centuries, had to struggle for their territories
under the power of the Chilean state. Marcos Orellana, Senior Attorney at the Center for76

International Environmental Law (CIEL) on this: "The Pangue dam was chosen to be the first
because its environmental impacts were believed to likely be less intense than those that will be
caused by construction of the Ralco dam. The Pangue dam is an obvious "foot in the door"  for the
coming dams, as its engineering design required the creation of a huge reservoir upstream that
could regulate downstream flows.

The IFC contended that the project provided for an environmental impact assessment and ensured
maintenance of a minimal ecological flow. Given the absence of environmental regulations in
Chile at the time, the standards set by the IFC assumed great importance. Confusion over
applicable environmental and social standards, and inability to manage conflictual relationships
with client corporations, however, revealed the IFC's lack of capacity to design and oversee
implementation of environmentally sensitive projects.

„ 77

A broad alliance of NGOs began to criticize IFC for its involvement in the Pangue dam. They
"denounced non-compliance with applicable World Bank operational directives, such as those
regarding the protection of wildlands, involuntary resettlement, indigenous peoples, and
assessment of cumulative impacts. A request for an investigation was lodged by a Chilean„ 78

organization, the Grupo de Acci6n del BioBio supported by CIEL and hundreds of other NGOs,
concerning the social and environmental aspects, with the Inspection Panel of the World Bank.
The Panel declared the request inadmissible, "[...] because the Resolution that established  the
Inspection Panel restricts the Panel's mandate to the review of alleged violations of operational
policies and procedures related to the design, approval, or implementation ofprojects financed by
IBRD and IDA only.

„ 79

As a result, President Wolfensohn decided to allow an independent expert Dr. Jay Hair, President
of the International Union for the Conservation of Nature (IUCN), to review the environmental
and social aspects. The result of this investigation was the 'Hair Report' with many critical
findings concerning IFC's approach in the project. According to Attorney Orellana, the findings
of the review team were kept secret by IFC "which claimed that privileged commercial
information belonging to its clients was involved. A company involved had threatened to sue„80

IFC if it released the report. More than a year later "a heavily edited version" of the report was
made public.

81

IFC disagreed with Dr. Hair's methodology and conclusions by arguing that IFC was in
compliance with five out of eight World Bank policies, disagreed that the Board was not fully
informed, and moreover, emphasized that IFC's involvement in the project resulted in an
environmental impact assessment (EIA), which was publicly disclosed in Chile. The following
findings IFC accepted:82

•    IFC should have taken a more systematic approach to the analysis of environment and
social impacts in the Pangue project.

•     IFC should have waited for more complete information and analysis of the downstream
impacts  of the dam, before making certain key decisions  to move forward with financing
for the project.

•  IFC should have handled the indigenous peoples issues more thoroughly and, in
particular, assessed indirect impacts of the project on indigenous people.

The experience with the Pangue dam had far reaching implications for IFC. Firstly
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IFC started with an internal process of institutional reform and increased its staff from two to
eighty people responsible for "the environmental clearance process, the clarification and drafting
of applicable environmental and social standards, and an initial effort towards the mainstreaming
of environmental concerns in lending operations. More significantly, the Pangue dam provided
impetus for the creation of an accountability mechanism within IFC known as the Office of the

43Compliance/Advisor ombudsman (CAO). IFC also decided "to condition the issuance of
further loans on the adequate resolution of all outstanding environmental and social issues.'44

IFC and Its Relation with Private Banks

When  in   1999 the German national Peter Woicke was appointed  as  the new executive  vice-
president of IFC, Woicke posed a question to the institution: 'What distinguishes us from other
private banks? Is it with lower prices or with a different product?'85 The difference is most
probably found in the origin and nature of the World Bank. The heavy criticism from civil society
against the Bank and IFC for involvement in large infrastructure projects, causing harm to the
environment and thousands of people living in the project areas, provided an advantage86. This
exposure to criticism on complex and sensitive projects, form a head start on the IFC policies and
procedures that create a market.

Woicke immediately became one of the pioneers that advocated social and environmental
standards. On Human Rights, still a 'non-issue in the Bank he said: "Human Rights can be,87

regarded as behavioral and institutional norms expressed as injunctions and aspirations, as well as
international legal requirements. Modern business, as capitalism has evolved, have slowly
assimilated an ever-wider set of these norms, most often those directly related to their operations,
such as limits on working hours, worker safety measures, sick leave, non-discrimination
requirements, and so on. In some cases, these norms have been imposed by legislation. In other
cases, norms have been adopted voluntary because of idiosyncratic aspirations, societal pressures,
or changing political contexts. Sometimes business find that they can gain an economic advantage
by  adopting  a  new  norm that redefines the prevailing rules in their market.   [...]   IFC,  as  a
development institution, has witnessed these phenomena directly.    In    1998, IFC adopted   a
comprehensive set of environmental and social safeguards for its project finance lending
operations, primarily in response to external criticism. However, by late 2000, management o f the
corporation had come to the determination that the safeguards could provide an opportunity for
market advantage and perhaps the preferred norm for project finance among major commercial
banks. "88

The notion arose that social and environmental standards also have a market value when IFC
became involved in the Chad-Cameroon oil pipeline.89 Then Herman Muldeto, Senior Executive
Vice President (Group Risk Management) of ABN-AMRO Bank met with Peter Woicke9'.
Mulder was impressed by the way the World Bank and IFC brought about their project and the
high standards of the WB and IFC in the form ofpolicies and procedures. The ABN-AMRO Bank
is a partner in the project.92 Mulder said: "We, private banks, should come up with the same rules
on the road as IFC. It should be global, credible, and comprehensive and tested in the market: a
valid global benchmark. According to Suellen Lazarus, by then the senior advisor to IFC's„93

Vice-President of Operations  at IFC, Peter Woicke "recognized the growing pressure  on  his bank
and its clients, and had been impressed with the approach that IFC developed to manage
environmental and social risk in the Chad-Cameroon pipeline project. He felt that his bank
needed a method for evaluating environmental and social issues in the projects that it financed,
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but could not do it alone. Too often when he asked questions about environmental or social issues
in individual projects, the answers were not good enough.

„94

Woicke and his staff formed a small working group and decided to organize an executive
workshop in October 2002 in London.95 Representatives of a still rather small group of major
private banks came to the meeting. Leading in the meeting hosted by ABN-AMRO are Citigroup,
Barclays and ABN-AMRO.96 At this closed meeting the decision is taken to start designing the
Principles 'provided for categorization of projects according to IFC's procedures, and followed
with general application of IFC's environmental and social policies and guidelines.

,97

Lazarus about the meeting: "The objective was to consider the potential for enhanced

cooperation, leadership and convergence within the international finance community on these
issues. Little did we anticipate that this ambitious goal would be realized in such short order.
Senior executives responsible for project finance and risk management were invited from a small
group of the world's leading international banks. Banks were invited based on their role in the
project finance market and to reflect geographic diversity and a broad range of coverage of
industry sectors. Those institutions that had expressed strong commitment to a sustainable agenda
were also included. In the end, nine banks accepted the invitation and, together with IFC, were
represented at that meeting. The discussion [...] progressed quickly. It moved from reluctance  to
take responsibility for environmental and social risks, to recognition that they were increasingly
inescapable, to agreement that the banks cannot continue to expect others to handle these issues.
War stories were shared, and the banks found greater commonality than they expected in facing
these issues. Not fully knowing the consequences of investments was no longer good enough."98

Four banks, ABN-AMRO Bank N.V., Barclays plc, Citigroup Inc. and WestLB AG, together
with IFC formed a core working group to design "common standards and rules for engagement,
particularly in the oil and gas industry.'  According to the author of the Report of the
international law firm Freshfields Bruckhaus Deringer the key players were: Christopher Beale
(Global Head of Project and Structured Trade Finance), Richard Burrett (Head of Sustainable
Development Business Group, ABN-AMRO), Chris Bray (Head of Environmental Risk Policy
Management, Barclays) and Foster Deibert (Head of Sustainability Management, WestLB). The
group of four banks is often called the 'gang of four'. Soon after they concluded they could not
just approach the oil and gas industry. "It would be seen as unfair treatment within their
institutions - and by their oil and gas clients - when there were also complicated issues in other
industries, including power, mining, infrastructure and agribusiness. At the time they first.,100

spoke about the 'London Principles' what later turns into the 'Greenwich Principles', as the prime
meridian around the globe since the meeting was taking place near Greenwich.

From Greenwich to Equator

According to Mulder and Lazarus, a second meeting took place, again in London, in February
2003 hosted this time by Citigroup. In this meeting the name Greenwich Principles was dropped.

Many involved explainedi" to me that Greenwich could easily be changed into 'green wash' and
from 'green wash' it could go to 'white wash'. In short, a wrong connotation lies in wait. Lazarus
notes that at the second meeting a 'few banks dropped out of the process, and others came to
participate. On my question to her'02 about which banks dropped out she did not want to give that
information. Some banks present expressed the fear they would be undermined by those that did
not subscribe. On the other hand, Citigroup was rather convinced and 'pushy about the coming

,103

princi£les. They expressed willingness that if no one else signed they would do so on their
own.1 A first draft must have circulated already by then,105 since Lazarus writes that the banks
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present 'broadly supported' the principles but also 'needed to consult internally, with clients and
with civil society, to see how they would be received'. It is worthwhile noting that the private
sector decides to hear civil society.

Underpinning this is recognition that the private sector and civil society together in their
communications form the rules and regulations of the world today and by doing so bypass the
traditional democratic elected institution such as national parliaments. (See Part III Chapter 9
Conclusions)

In May 2003 the banks met again in Dusseldorf, Germany, at headquarters of WestLB AG. The
draft principles were further formulated. IFC explains its categorization process and the
environmental and social policies and procedures. Another change decided upon is that the
principles are not only applicable to emerging market projects but also would apply to project
finance globally. The offer of IFC to provide training for management supported the banks further
in their considerations. The participants finally concluded in Germany "that the IFC/World Bank
industry standards would be applied to all projects throughout the world, whereas for emerging
markets, where regulatory frameworks were often not well developed, IFC's safeguard policies
would also be applicable. The final decision had to be taken at the different private banks„106

headquarters. The banks also organized several consultation meetings with the NGO community.
These meetings are still held regularly between the Equator Banks and the NGOs when these both
are involved in an ongoing review 107

Before the official announcement of the group of banks adopting the principles, the Financial
Times published an article on the draft prineles.'08 The article mentioned that to date,  only ABN
AMRO, Barclays, Citibank and West LB' are understood to have committed to the "Equator
Principles. These banks are involved in talks to bring other financial institutions on board.
Tomorrow, representatives from the banks are expected at meetings in Amsterdam with other
banks, NGOs and the IFC." A remarkable figure is mentioned in the release: "In 2001, ABN
AMRO, Barclays, Citibank and WestLB arranged more then $15 billion in project finance or
17.5% of the market occupied by the 20 largest arrangers, according to data from consultancy
Dealogic."110 On June 4, 2003 tenill banks together announced the adoption of the Principles: the
Equator Principles were introduced.

It is obvious that the four leading banks already had their experience with civil society criticizing
them for financing sensitive projects, as did most other financial institutions around the world
which were growing increasingly alert to the risk to their reputations from participating in
controversial transactions. Often those projects and the activities of the NGO community were
reported in the media.

Herman Mulderi 12, Senior Executive Vice President (Group Risk Management) of ABN-AMRO
Bank was impressed by the way the World Bank and IFC brought about the Chad-Cameroon oil
pipeline project and the high standards of the WB and IFC in the form ofpolicies and procedures.
The ABN-AMRO Bank is a partner in the project.113 Mulder: "We, private banks, should come up
with the same rules on the road as IFC. It should be global, credible, and comprehensive and
tested in the market: a valid global benchmark. Mulder paints in glowing terms what„114

happened to ABN-AMRO in the years before the adoption of the Equator Principles: 113

"Now let me give you a bit of background how  it all came about.  You are asking;
'was it Brent Spar, was it Chad Cameroon?' I would say it was none of them or
both of them. And I have to go back to 1998 when we had this wake-up call from
Friends of the Earth, on our involvement in the Grasberg mine in Papua New
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Guinea. That was the moment. I was the youngest Senior Executive Vice
President. In fact I was the one in my business career who brought this project to
the bank and then the first day  I was head of risk of the bank 1 was confronted
with this complaint. So what else could the board do and [but] say: 'well, you do
it yourself. So we had a meeting with NGOs. They complained about our role in
this project. They had about 5000 signatures, which they presented at the
conversation. lt was the first time an NGO was invited into the building. Those
were the old days; you ignored them. Anyhow, as usual what you do when you
receive those who are criticizing your policy, you say: 'we will study it and come
back to you'. Two months thereafter in the second meeting with Friends of the
Earth we did three things: One is we admitted guilt. In other words we were
saying: 'if we would have had the same project now we would not participated in
this project'. Secondly, we prepared  to  exit the credit...by selling the credit  to
somebody else because we felt we should not be associated, based on the new
analysis we had...

"

"So you listened to them?"

"We were listening and said: 'we do not want to be associated with this project
anymore because things are not as they should be'. And thirdly we offered, on a
confidential basis, to sit down with Friends of the Earth to review future mining
projects. Because we recognized that they had knowledge we did not have. We
said this is a legacy issue, we should not do it again. At that discussion the
response of Friends of the Earth was;  'we take your admission of guilt.  We don't
want you to exit this project because we want you to exercise your influence with
the sponsor of this project, Freeport..."

'That was wise of them?"

"Absolutely, that response triggered our responsibility. So don't sell the credit.
And thirdly, Friends of the Earth were not prepared to sit down with us on a
confidential basis to review further projects. And that also was interesting: they
wanted it only transparent and open, which we can't do because we have clients.
So we did exercise some pressure. There was a judge - I don't know what here
name was - a former judge who was appointed on behalfof Freeport who went in
the project and came also to some critical conclusions. Freeport did a few things
better but it never was fully resolved. Then we had a second wake-up call, this
was the first one, the second wake-up call was that the Dutch banks were
criticized for their role in APP, the paper and pulp industry in Indonesia."

"Then we started drafting the mining policy and also an oil and gas policy: first
drafts. And I got increasingly critical comments of my colleagues that we might
be walking too far ahead of the flock. Banks, the financial sector, is a typical
laggard. We do not have a material direct environmental footprint. Indirectly yes,
but not direct. With one particular case it really became an issue. That was when
we where competing with another American bank in Venezuela on an oil project.
This American bank, with which we were head on competing, was prepared to
wave the Tokajaku clause. And my Japanese is not good enough but the
Tokajaku clause is basically a clause that requires borrowers to apply and set
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minimal standards for environmental issues. And we were not prepared to do
that. I'm chair of the group risk committee; to waive that, no. And the American
bank was prepared. So that's where we sat. We are here competing on something
which should not be part of the competition. Environmental, social and ethical
issues should be something which for the leading professional banks should be
the same. We compete on price; we compete on clauses; but not on standards."

'That is how it came about?"

'That was the trigger for me. I can do two things; either we are going to
compromise our standards - which we don't or won't - or we go to something
else. So that's where the breakfast meeting with Peter came and I said: 'well
Peter, you have an issue, you have standards. I'm competing..."

As mentioned above, in a press release of June 4 2003 ten banks announced the adoption of the
principles. Herman Mulder of ABN-AMRO told me the four banks from the first hour, called by
some the 'gang of four', did not want to announce the adoption of the principles before ten
private banks were ready to do so. Finally in June 2004 ten private banks with headquarters based
in Western Europe, USA and one bank from Australia, agree. In the collective press release was
stated:

'Ten leading banks from seven countries today announced the adoption of the
"Equator Principles," set of guidelines developed by the banks for managing
social and environmental issues related  to the financing of development projects.
The banks will apply the principles globally and to projects financings in all
industry sectors, including mining, oil and gas, and foreStly. The banks adopting
the Equator Principles today  are  ABN   AMRO   Bank,  N.V. 1 16, Barclays PIC'17.
Citigroup,  inc."8,  Crddit  Lyonnaist 19, Credit Suisse Group120,  HVB  Group'21,
Rabobank Group'22. The Royal bank of Scotlandel, WestLB AG124, and Westpac
Banking Corporation125 Together, these banks underwrote approximately $14,5
billion of the loans in 2002, representing approximately 30% of the project loan
syndication market globally in 2002, according to Dealogic. The Equator
Principles are based on the policies and guidelines of the World Bank and
International Finance Corporation (IFC). The banks received extensive advice
and guidance from IFC, the private-sector investment arm of the World Bank, in
drafting the Equator Principles. In implementing the Equator Principles, banks
currently have or will put in place internal policies and processes consistent with
the principles.„126

The ten first banks adopting the Principles independently published their own press releases. 127

Although one can read the same satisfaction throughout each of the press releases, in some it is
expressed that the principles coincide with an already existing practice in the institution. In Credit
Suisse First Boston's press release it is for example noted they were"the first financial institution
to   introduce an environmental management system certified under ISO 14000   in   1997.   In
Addition, Credit Suisse group was amongst the first to sign the United National Environmental
Policies (UNEP) Statement by Financial Institutions in  1992. „128

Mr. Bernd Schanzenbaecher, Director of Sustainability Affairs (GCBS) of Credit Suisse Group
said: 129: -We first did not know if we had to join the Principles. Credit Suisse was already for a
long time bound under the obligation to comply with Suisse environmental legislation (regulating
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issues related to contaminated sites) and integrate environmental risks in its loans and credits.
Subsequently environmental risks were integrated in Credit Suisse's business globally for
delivering loans and financial services for financers of large projects. Finally, we also adopted the
Principles since  it was in accordance with our common practice." On the website of Credit Suisse
the following is mentioned about sustainability.

"All businesses are interconnected with their social environment on many
different levels. A company's long-term business success is dependent on its
ability to gain a comprehensive understanding of its responsibilities vis-a-vis its
clients, shareholders and employees, as well as society and the environment.
At Credit Suisse Group, sustainable development means achieving economic
success by addressing environmental, social and commercial expectations vis-A-
vis the company and by reaching decisions that achieve a fair balance between
society's needs today and in the future. Based on its commitments, the Group
strives to actively take account of social and environmental issues in its business
activities, thus contributing to long-term business success at various levels and
creating added value for the company.
Several independent rating agencies and index providers have repeatedly
rated Credit Suisse Group as one of the best in its industry in terms of
sustainability and it has subsequently been included in sustainability
indexes such as the FTSE4Good Indexes, the Dow Jones Sustainability
World Index and the Dow Jones STOXX Sustainability Index.„130

And Chris Lendrum, Barclays Group Executive Director said in a press release of Barclays plc:
"At Barclays we take our social and environmental responsibilities seriously. We have long been
aware of the sensitive surrounding project financing and only lend when we are satisfied that
environmental impacts are being managed in accordance with stringent environmental criteria.
We have been pleased to work alongside other leading banks to adopt the Equator Principles
which gives us the opportunity to further formalize our commitment."

Citigroup is a major private bank in the group, with 200 million customer accounts in more then
100 countries. Citigroup's press release quotes the Chairman and Chief Executive Officer of
Citigroup's Global Corporate and Investment bank, Charles Prince: "The adoption of the Equator
Principles signifies a major step forward by the financial sector to establish a standardized,
common framework to address the environmental and social issues that arise from development
projects. We are extremely proud to be part of this voluntary, private-sector initiative and we are
confident that we will see more and more banks active in project finance adopt these principles in
the coming months."
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The Equator Principles

What are the Principles? The statement of principles contains nine requirements, including three
exhibits, for the Equator Banks themselves and their customers. They are mainly based on the
WB/IFC policies and procedures as can be found in the following paragraphs:

131

1.          "We have categorized the risk of a project in accordance with internal guidelines based
upon the environmental and social screening criteria of the IFC as described in the
attachment to these Principles (Exhibit I)."
Exhibit 1 is based on the World Bank/IFC environmental and social screening process
indicating the classification  of a project. A project is supposed  to be categorized as an A
"if it is likely to have significant adverse environmental impacts that are sensitive,
diverse, or unprecedented." 132 Impacts are considered sensitive if they are irreversible
(for example loss of major natural habitat) or "affect vulnerable groups or ethnic
minorities, involve involuntary displacement or resettlement, or affect an area broader
than the sites or facilities subject to physical works." For a category A project a full
environmental assessment (EA) is still required. A category B project is supposed to
have lesser impacts, but still impacts on for example wetlands, forests, grasslands and
more site-specific. "In most cases mitigatory measures can be designed more readily
than for Category A projects. Still an EA is expected to be performed. A category C" 133

project 'is likely to have minimal or no adverse environmental impacts so beyond
,134

screening no further EA is necessary.

2.          Paragraph two specifies it is the borrower's duty to carry out the EA, but it has to be done
"consistent with the outcome of our (!) categorization process and addresses to our
satisfaction key environmental and social issues identified during the categorization
process.

" 135

3. Paragraph three notes what has to be addressed in the EA :(a) assessment of the baseline
environmental and social conditions ,(b) requirements under host country laws and
regulations, applicable international treaties and agreements, (c) sustainable development
and use of renewable natural resources, (d) protection of human health, cultural
properties, and biodiversity, including endangered species and sensitive ecosystems, (i)
socioeconomic impacts, (k) involuntary resettlement, (1) impacts on indigenous peoples
and communities, (m) cumulative impacts of existing projects, (n) participation of
affected parties in the design, review and implementation of the project, (o) consideration
of feasible environmentally and socially preferable alternatives, (p) efficient production,
delivery and use of energy and (q) pollution prevention and waste minimization, pollution
controls (liquid effluents and air emissions) and solid and chemical waste management.

After this impressive list of 'requirements', this paragraph continues that the EA has to:
address compliance with the 'applicable host country laws, regulations and permits
required by the project'; refer to the minimum standards applicable under the World Bank
and IFC Pollution Prevention and Abatement and in case of middle income countries
refer to the World Bank Development Indicators Database; and finally take into account

„ 136the applicable IFC Safeguard policies . Paragraph three ends with the strong statement:
'In each case, the EA will have addressed, to our satisfaction, the project's overall
compliance with (or justified deviations  from) the respective above-referenced Guidelines
and Safeguard Policies. 137
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4.           For all Category A projects and B projects if considered appropriate, borrowers or third
party experts have to prepare an Environmental Management Plan (EMP) based on
conclusions of the EA, addressing mitigation, action plans, monitoring, management of
risk and schedules. 138

5.       Paragraph five dictates the borrower (or third party expert) consult, 'in a structured and
culturally appropriate way with project affected groups, including indigenous peoples and
local NGOs. It also is expected that 'the EA or a summary thereof, has been made
available to the public for a reasonable minimum period in local language and in a
culturally appropriate manner. In the case of a Category A project, the EA and the,139

EMP 'will be subject to independent expert review'.140

6.     'The borrower has covenanted to: a) comply with the EMP in the construction and
operation of the project, b) provide regular reports, prepared by in-house staff or third
party experts, on compliance with the EMP and c) where applicable, decommission the
facilities in accordance with an agreed Decommission Plan.

7.      As necessary, lenders have appointed an independent environmental expert to provide
additional monitoring and reporting services.

8.       In circumstances that a borrower is not in compliance with its environmental and social
covenants, such that any debt financing would be in default, we will engage the borrower
in its efforts to seek solutions to bring it back into compliance with its covenants.

9. These principles apply to projects with a total capital cost of $50 million or more. 141

The Principles, finally, also contain a third Exhibit: World Bank and IFC Specific Guidelines in
which it is explained that as June 2003 two sets of Guidelines are used. Firstly, all the
environmental guidelines contained in the 1998 World Bank Pollution Prevention and Abatement
Handbook (PPAH). Also mentioned are a series of environmental, health and safety guidelines
written by IFC staff, but not yet in the Handbook. "When completed, these new guidelines will
also be included in the Pollution Prevention and Abatement Handbook. „  142

Since June 2003, the initiative of the ten banks has been followed by 41143 other banks, an Export
Credit Agency and a Canadian life insurance company. The latter self-announced new 'member'
of the group brings about a new question; who can be a member? And what if some in the group
do not implement the Principles as seriously as the others? Can the group exclude them? The
speed of the developments might also create risks. Does the entire group fully agree with each
other? Do they take the same position when being involved in the revision of the IFC/World Bank
policies? Andre Abadie of ABN-AMRO  Bank,  N.V. said about this:  "At the moment we  are144

resisting because it is very difficult for us to peek over our neighbor's fence and make sure that
what they're doing is appropriate. And each bank has its own client base, its own processes and
strategies. It is very difficult for us to determine whether they are applying the Equator Principles
effectively. And particularly as the organization grows, this may be an argument to try and come
up with an organizational structure. At the end of next year you may have 50 organizations that
have adopted the Equator Principles."
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An Industry Approach: Determining, Assessing and Managing Environmental &
Social Risk

The principles are adopted by commercial banks on their own volition. The Principles are not
laws binding on them, but a set of voluntary guidelines for managing environmental and social
issues in project finance. Nevertheless, the principles could  have far reaching effects   if....
implemented according to the policies. The preamble of the principles explained that the banks
believe that adoption of and adherence to the principles "offers significant benefits to ourselves,
our customers and other stakeholders. And they stress that customers who do not adhere to the„145

principles will not be provided loans.

Those far reaching effects are also recognized by the International Law Firm Freshfields
Bruckhaus Deringer146. In the earlier mentioned report'47 on the principles they state: "The
Equator Principles are a shining beacon for responsible banking. Their impact on the financial
market generally and their success in redefining banking considerations has been far greater than
anyone could have predicted.  [ . . . ]  For some commentators, however, the real  test for the Equator
Banks lies in ensuring that the Equator Banks apply the Equator Principles fully and consistently.
Some stakeholders, including non-governmental organizations (NGOs), point to the limitations of
the Equator principles and their inconsistent interpretation and implementation by the Equator

„148Banks.

Indeed the NGOs were sceptical  in the beginning about the sincerity  of the private banks to make
a real effort and in part their suspicions may still remain. In Freshfield Bruckhaus Deringer's
report the following comments are made on this situation: "The Equator Banks are entitled to take
pride in what they have achieved in a relatively short time. The NGOs may be disappointed by
the lack ofvisible progress made by Equator banks, but they should recognize that for the Equator
Banks to have come so far in less than two years is for these banks as a group of competitors the

149
equivalent of travelling at light speed." Yet, the Report goes on by saying the banks have not
reached this position 'entirely of their own volition'  and the writerl 50 notes that an important role
has been played by Equator Bank Chairmen and chief executives, by sovereign states and
multilateral lenders and finally also the NGO community such as Friends of the Earth and
BankTrack'st

The author of the Report shows the NGOs are equivocal by being caught between enthusiasm for
the Principles on the one hand and on the other their cynicism over the real intentions of the
banks adopting the Principles. The author: "As might be expected, it is not difficult to find praise
for the Equator Principles from the World Bank, the IFC or the Equator Banks as, in a sense, they
have ownership of the Equator Principles, having facilitated their developments, drafted or
adopted them. It is reasonable, however, to ask if there are any other groups who believe the
Equator Principles have delivered and continue to deliver very real benefits, or whether there is
an unacceptable degree of self-congratulation on the part of the owners. Finally, the author„152

notices the same inner conflict inside the NGO community. Some, he argues, will go on by
criticizing the banks "as opponents of social and environmental progress while others have„133

become more open, such as BankTrack which at the same time is closely following the
implementation process and reporting about developments.

154
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ISO 14001-UNEP FI and Global Reporting Initiative

Actually it is not new to the financial sector to go into the subject of sustainable finance as
different international initiatives and codes of conduct were already adopted by some of the
private banks (see Part I Chapterl). The difference with the Equator Principles to me is that the
principles are much more formulated in a way that they finally could be enforced. They are
detailed about what exactly is expected to be done, or not to be done, during the entire project
cycle. The other initiatives, such as UNEP Fliss, are formulations about general intentions. An
exception is probably the Global Reporting Initiative (see Part I Chapter 2).

On the Credit-Suisse website, the bank makes reference to ISO156 14001. Credit Suisse: "In 1997,
Credit Suisse Group became the world's first bank to implement an environmental management
system that is certified according to ISO 14001. Credit Suisse Group constantly adapts its
environmental management system in line with changing conditions. The second re-certification
in 2003 confirmed the high standard of Credit Suisse Group's environmental management system
and testified to its ongoing improvement.

„157

Civil Society Demanding Accountability: The Collevecchio Declaration

As mentioned earlier, the NGO community began to shift its attention towards private banks. A
number of NGOs158 met in Collevecchio in Italy  in 2002 to discuss their position regarding the
private financial sector in order to come up with a common declaration. The overwhelming
majority of the NGOs there were based in North America (39 from the USA and 4 from Canada)
159 and Europe (33 from EU member states and 7 from other European countries). By the time the
'Collevechio Declaration on Financial Institutions was ready for publication on 27 January

,160

2003 and published in Davos, the private banks had already begun on their own initiative with the
formulation of the Equator Principles. Suellen Lazarus said about the independence of the two
initiatives: "At the time Collevecchio was developed, the banks were already developing their
own principles. The NGOs were very surprised by it and it knocked them off their seats. Here
were banks ready to adopt these principles and no one was making them do it.

„161
Johan Frijns,

coordinator of BankTrack to  me on  this:  'This is really nonsense; we were aware of this  from the
beginning and besides some banks invited us to comment on their drafts. ,162 So both the private

banks and NGOs were working on a proper working concept for the private financial sector in the
same period.

The  declaration  of the  102 NGOs contains six principles and immediate steps, preceded with  an
explanation  or the background  of the document:  "  [...]  in the current context of globalization,
financial institutions (FIs) play key roles in channelling financial flows, creating financial markets
and influencing international policies in ways that are too often unaccountable to citizens, and
harmful  to the environment, human rights, and social equity."  [...]  "FIs have played  a  role  in
irresponsibly channelling money to unethical companies, corrupt governments, and egregious
projects. In the Global South, FIs' increasing role in development finance has meant that FIs bear
significant responsibility for international crises, and the crushing burden of developing country
debt. However, most FIs do not accept responsibility for the environmental and social harm that
may be created by their transactions, even though they may be eager to take credit for the
economic development and benefits derived from their services." They further state that as a
result of the pressure of the Bretton Woods Institutions,163 the financial markets  in the South  have
been privatized and liberalized, making it easier for the FIs to "unfairly benefit from their power
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at the expense of communities and the environment." 164 Thus the NGOs start an offensive and
demanded accountability  and  responsibility  of FIs  and  say  that  FIs  "[...] should promote  the
restoration and protection of the environment, and promote universal human rights and social
justice.

„163

The six principles and related steps in brief:
1.  Commitment to Sustainability: a) FIs should measure environmental and social impacts

of their portfolio; b) should create objectives, strategies, timetables and performance
indicators to increase the sustainability profile of their portfolio; c) should foster
sustainability through a shift of their business to proactively sustainable practices which
improve environmental and social conditions, such as the reduction of the carbon
footprint of their portfolios in favor of investment inrenewables; d) should make sure
staff are trained and capacity is build to ensure sustainable objectives.

2.  Commitment to 'Do No Harm': a) Fls should create transaction-based procedures that
screen and categorize potential deals on the basis of environmental and social sensitivity;
b) should adopt internationally recognized sector-specific, best practice standardst66 that
could implicate to refuse a transaction.

3.  Commitment to Responsibility: a) FIs should bear full responsibility for the impacts of
the transactions and not help engineer country bail-out packages that aggravate the debt
burden and bear responsibility for the environmental and social costs created by their
transactions. b) FIs should recognize that the ability of countries to service external debt
depends on the maintenance of social and ecological systems and should refrain from
lobbying against innovative debt relief calls.

4.  Commitment to Accountability. a) FIs can advance accountability by consulting civil
society groups when creating sustainability policies, objectives, procedures and standards
and have public consultations with affected communities and respect their right "to say
No" to a transaction. b) FIs must also support regulatory efforts that increase the rights of
stakeholders in having a more influential voice in the governance of FIs and their
transactions.

5.   Commitment to Transparency: FIs should publish annual sustainability reports according
to international formats, including the sustainability profile of the portfolio, a breakdown
of core business activity by sector and region, and the implementation of the Ifs
sustainability policies and procedures.

6.   Commitment to sustainable markets and governance: a) FIs must recognize government's
market frameworks and should work to make markets capable of fostering sustainability
by supporting public policy, regulatory or market mechanisms that foster the
internalization of social and environmental externalities. B) should avoid inappropriate
use of tax havens or currency speculation creating instability and strive to make financial
decisions based on long term horizons and reward clients that do the same.

The declaration can be considered as a devoted text or also as a set of principles of the NGO
society. The NGO community following the banks is a strong organized group of NGOs as is
evident through the Collevechio declaration. This relation between the NGO community and
private banks seems to be rather new. First there was almost as a standard reaction some distrust
over the intentions of the private banks to adopt the Principles. Often I heard the expression "it is
a public relation matter for the private banks".

Yet the NGOs started to follow all the activities of the Equator Banks. Just as before in case of
the World Banki67, the NGO community was very well informed and knew how to find out what
went on internally with the private banks, being aware of when the group of Equator banks met.
The Collevechio Declaration was the first reaction and just the beginning. Soon they also started
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with the creation of 'BankTrack',168 an umbrella organization of an international group of well
established NGOs, such as Bank Information Center (BIC), World Wildlife Fund (WWF),
Amigos da Terra and Friends of the Earth, that 'track' the operations of the private financial
sector.  In a sense the rather new work of BankTrack can to a certain extent be compared to what
BIC did in the first place with the World Bank and also the other Multilateral Financial
Institutions. BankTrack is based in the Utrecht, the Netherlands and BIC is based in Washington
DC. According to Frijns of BankTrack not all NGOs want to be denoted just as NGOs since there
are major differences between   one   NGO   or the other. 169

BankTrack,   he said represents  just
fourteen NGOs. 170

No  U-turn Allowed for Private  Banks

The first document produced and widely circulated by the newly established organization
BankTrack is 'No U-tum allowed'.171 In the introduction BankTrack states:

"The EPs as a springboard: they must be the starting point of a much wider
process, extending such principles not only to project finance but to all bank
activities, whether they act as a financial advisor, underwriter, arranger, manager
etc. Existing critical loopholes in the EPs, resulting from the use of vague and
non-binding language must also be addressed. Artificial thresholds such as EPs
only being applicable to projects with a total capital cost of $50 million or more
must be done away with.  [...] In this ambitious process, good intentions alone are
not sufficient. The EPs, as a voluntary set of principles, will be meaningless
unless independent monitoring and compliance mechanisms are put in place.
Signatories cannot expect to receive much public credit without accountability
procedures that ensure that banks practice what they preach on the ground. For
the same public to be able to judge what is going on, it is crucial that EP banks
are committed to transparency and openness in their operations.

„172

BankTrack comes up with an additional set of demands, inspired by practical and procedural
provisions, mainly asking the banks to create a set of strict internal procedures leading to proper
implementation of the Equator Principles. The organization is not yet convinced the Equator
Principles meet a high standard, so they demand the banks to identify "existing environmental
and social policies, procedures and standards and screen them for possible incompatibility with
EPs commitments and they go with procedures: 'Banks should create formal due diligence
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procedures for researching environmental and social risks of project finance transactions as early
as possible in the project cycle.

i, 174

They also demand the banks to "identify personnel and create governance/ accountability systems
for implementing Eps. All project finance staff should be responsible for implementing the EPs,
while a senior manager or team should take the lead on implementation and reporting to the
Board. [...] Compliance with EPs and superior environmental and social performance should be
fully integrated into performance evaluations and bonuses." This later demand is most likely
based in the experience of NGOs with the World Bank system of incentives. Still in the World
Bank management is rewarded mainly on the basis of the amount and size of loans that they have
put out, a system that for long has been criticized since under time pressure proper environmental
and social assessment could be lost. Under the heading of implementation and integration they
further demand training programs for staff, mechanisms to regularly monitor borrower
compliance, creation of formal processes for addressing borrower non-compliance and for
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example board-approved annual goals and action plans to continually improve EP
implementation.

175

On the Loan covenants BankTrack demands more precise restrictions and rules, such as:
"Whenever possible an implementation program for specific covenants should be attached in the
legal agreemenL Such programs specify the steps to be taken in executing the project, those
responsible for the action, and the timing or phasing of steps.  [...] In cases of massive breach of
the Environmental Management Plan or host country laws and regulations, or in cases of any
substantive claim by affected or local people of socially unacceptable misbehavior, loans should
be  cancelled. [...] Require borrowers to release EAs before project appraisal,  not just during  a
"reasonable timeframe':"176 The NGOs rightly say that 'transparency is vital to promote
accountability and demonstrate banks' good faith. ,177

Besides the obvious general information that should normally be available they also demand
rather far-reaching information to be released  such  as: "[...] projects not financed due to lack of
compliance  with EPs. [...]Banks should describe the internal guidelines they have adopted as  a
result of EP commitment, and explain any deviations from the IFC environmental and social
safeguard policies and/or Pollution Prevention and Abatement Handbook. [...] Describe  how
implementation of EPs relates to the institution's systems of implementing general policies (e.g
anti-money laundering) and managing credit  risk.   [...] How consultants   are  selected,   what
instructions are given to them with regards to EPs and whether these involve site visits.„178

Whether or not, private banks will be able to fulfil those later demands, given the private nature
ofthe transactions ofprivate banks, is in question.

Finally BankTrack makes a statement concerning the accountability, the main subject of this
study. They say "A critical shortcoming of the current EPs is the lack of independent
accountability mechanisms. The EPs put most of the social and environmental responsibilities on
the borrower, without any way for affected communities to have recourse to the bank in cases
where bank standards are not being met or implemented. Equator banks suggested that they could
police themselves by observing in co-financing deals how lead banks suggested the due diligence,
procedures, and standards required of the EPs. However, mere observation of each other is a
wholly inadequate system of accountability. Banks must be accountable not only to themselves,
but also to the public and those communities that are affected by their transactions. BankTrack
therefore urges Equator Banks to create a joint 'independent accountability mechanism (IAM)', to
ensure the implementation and continuous improvement of the Equator Principles and to provide
project affected communities a mechanism for recourse. Bank Track continues by saying that„ 179

besides an independent accountability mechanism (IAM) there should also be a provision of a
recourse mechanism: an ombudsman. They then note that the private banks do not 'need to start
from scratch with their IAM. There now exists over a decade of experience with the various
accountability mechanisms of the World Bank Group, the Asian- and Inter American
Development Banks and several Export Credit Agencies.

.180

Since then, BankTrack published twice in June 2004"" and June 20051S2 an anniversary
assessment of the Principles in which they rank the Equator Banks on the implementation status
of the principles. In the first Report in 2004183 is stated that a year after the launch of the
Principles "it is still difficult to measure how the principles are being implemented by endorsing
banks, and whether they are making a difference to the environment and communities. The
promise of the Equator Principles - that clients will ultimately design and implement more
environmentally and socially benign projects, spurring more sustainable development-still holds
some hope. [...] Attempts to analyze EP implementation  from an institutional perspective (e.g.
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changes that individual banks have made in their daily operations) reveal that lack of
184transparency undermines the ability of the public to evaluate the EP's overall effectiveness."

The report further demands again the banks establish an independent accountability mechanism;
stresses "Equator banks exclude projects which fail to meet their environmental and social
standards. and criticizes those Equator Banks that lobbied the World Bank by trying to„185

persuade the World Bank not to give up financing in the extractive industries.

In a statement on the 2005 reporti86 is stated that many Equator Banks reacted on the first report
of BankTrack and according to BankTrack -argued that one year - or less in case they signed on
later - was not enough to test Principles and invites allegations of 'Greenwash'."187 On the
implementation level is reported: "A closer look at the disclosure efforts of the individual banks
shows a mixed picture. Many of the banks that have chosen to report seem to have improved over
the last year. However, the vast majority (80%) of Equator banks is providing limited or no
disclosure. Among the more transparent banks, few have risen to higher level of reporting
proposed by BankTrack  and the ethical investing community, [...] Given  the poor rates  and
quality of public reporting by EP banks,  it is difficult to ascertain the state  of EP implementation
generally among the banks. The quality and extent of implementation seems to vary greatly. For
example, at least four banks do not have environmental management systems designed to manage
environmental/social risks.„188

It is remarkable that again, ten years after the pressure on the World Bank and other Multilateral
Financial Institutions, now the private financial institutions are asked to create independent
accountability mechanisms. This subject was put before the participants of my survey on
accountability for the financial sector. The results are described in Part III, Chapter 8.

Why Private Banks Adopted the Equator Principles

The creation of the principles did not escape notice of lawyers  in the very beginning. A survey on
the principles published by Freshfield Bruckhaus Deringer, reports about the history of the189

Principles, the role ofNGOs, and the considerations for private banks to either adopt or not adopt
the principles and project assessment.  It is the first study about the opinions of private banks on
the principles. The group that adopted the principles is called the 'club' in the report. Further is
noted that the first group "[...]  did not want to create an elite of banks or an exclusive club, but
wanted to attract 'as broad a church as possible'. Rather than setting  a high barrier  for entry  and
making sure that only banks (such as the founding four Equator Banks and other international
banks such as HSBC) that are able to achieve the highest standards of social and environmental
responsibility are admitted, they opted for a policy of actively encouragin  participation by banks
with less developed social and environmental policies and procedures. Nevertheless, the law.,1

firm examined what reasons banks had to adopt the principles and what reasons banks had for not
joining.

The reasons for the group adopting, according to the survey, are manifold: "Reputation; business
as usual; high-level commitment; stakeholders and NGO activism; protection of market share;
level playing field; industry standard; virtuous circle; sustainable development and financial risk
rating.'

,191

The first one, reputation, came out to be an important reason. Noted is: "During the survey, banks
and sponsors returned repeatedly to the value and importance of reputation, the need to protect a
good reputation and the difficulty in regaining a good reputation, if tarnished." 192 The Survey
produces two different senses. Firstly, the reputation regarding the internal decision process on
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projects to finance and secondly "[...] the vulnerability  of the reputation of the bank to what the
bank's customer or clients do, such as what project sponsors do in areas which are out of control
of the bank." "' The difficulty to regain a good reputation is shown in a statement of Chris
Lendrum, Group Vice-Chairman of Barclays, in which he refers to a student boycott of Barclays
during the Apartheid regime in South Africa: "Even today we are dogged by the perceptions
about South Africa."14 It is finally noted that some Equator Banks, in contradiction with what the
NGOs expected, have declined or resigned from advisory mandates when sponsors demonstrated
unwillingness to be compliant with the principles. 195

On "high-level commitment" the report notes that in several Equator Banks it was a top-down
initiative.'96 The commitment   from   the top makes everyone  in   the  bank in charge of project
finance respect the principles. Those that do not adhere, risk a career limit. Another remarkable
explanation is the reason 'protection of market share': "Some Equator Banks have adopted the
Equator Principles in order to differentiate themselves from their competitors or to protect or
increase their market share. These banks believe that, in future, an increasing number of mature
sponsors will choose an Equator Bank because the increased due diligence required by the
Equator Principles is likely to mean that the project will attract less adverse criticism from
stakeholders (including local governments or sovereign states), political risk will be diminished.
[...] In some cases, the sponsor does not really need to finance a project but by borrowing money
from such bodies, they obtain a greater degree ofprotection against political risk.

„197

The researcher goes even further by noting that, although "there is no hard evidence yet" signs are
given that "major sponsors show a preference"'98 for the Equator Banks. With the last described
reason, it is mentioned that "there is a growing belief among Equator Banks that a virtuous circle
is beginning to develop where sponsors, aware of the stringent requirements of the Equator
Principles, are bringing more robustly assessed projects to the Equator Banks. In other words,

„199

the Equator Principles are beginning to show their far reaching effects. Nevertheless, some non-
Equator Banks have already adopted "more rigorous social and environment assessment
practices. The researcher discovers this as a risk since it "would place a cancer at the very„ 200

heart of the Equator Principles." 20,  What he probably foresees is that this trend will undermine
the status of the Equator Principles since non-Equator banks go further with their standards.
Without doubt the later developments have to be followed closely by the founding fathers of the
Principles. (See Chapter 9 my comments and recommendations).

Additional warnings are given not to be too optimistic yet. In some projects Equator Banks
"become involved too late in the development of a project to influence fundamentals, such as the
route of pipelines, roads or railways or the site selection of dams or airports. Where this  is the
case, it may be argued that the Equator Principles become window dressing or, at best, a device
for dealing with political risk as the project can no longer in reality be subject to the rigours of a
robust and objective social and environmental assessment in line with the requirements of the
Equator Principles. And similar problems are mentioned for projects planned before the'' 202

adoption of the principles.201 In light of 'due diligence' banks are made aware of the risks they
take by financing projects that are underway for years: "The ability of lenders to alter the shape or
direction of a project thereafter generally will be limited. Nevertheless, due diligence must be
taken extremely seriously in light of the requirements of the Equator principles and the potential
lender liabilities.„ 204
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Reasons for Non-Equator Banks to Disengage

In contrast to the many reasons of adopting the principles, fewer reasons are mentioned not to do
so: "scepticism; necessary internal systems not in place; similar procedures already in place;
increase market share; fear of contagion; and review of Safeguard Policies." The reporter starts
with the notion that a number of major banks did not adopt "such as Lloyds TSB (which is widely
recognized to be among those banks with the most advanced environmental credit risk assessment
systems and procedures)205, Deutsche Bank,  Bank of Scotland, Socidt6 G6n6rale and BNP Paribas
(the last three are recognised as having leading project finance practices).' 06 He then observes
that there is not automatically "a lack of concern on their part about environmental or human
rights issues." There are other reasons not to adopt the principles such as some scepticism it is
more a matter of PR, scepticism "about the true value- 207, questions about the capacity of the
Equator Banks to implement them, the high costs for implementation and some fears where this

„208all "would end. Regarding the many Japanese banks involved in the project finance market the
researcher assumes those banks follow the strong guidelines  of the Japan Bank for International
Cooperation (JBIC), while posing the question what the Japanese banks do when JBIC is not
involved. Finally there is also a reference to a perceived NGO focus on the Equator Banks,
leaving the non-Equator Banks in the shadows.

In reference to the non-Equator banks it is worthwhile to notice the exceptional position of the
ASN-Bank209, a Dutch based Bank that explicitly states it sees no necessity to adopt the Principles
since environmental and social investments are the core of their business. Not that long ago they
made a rather remarkable public announcement. They stated:  "On the basis  of a full sustainability
analyses, ASN Bank terminates, starting immediately, its investments in the European Investment
Bank (EIB) and the World Bank. Our major objection is a lack of a sustainable policy in the EIB
and the negative effects of World Bank projects on environment and the local population. The
existing investment in the EIB will be sold.„210

They give the following reasons for the decision regarding the EIB: "The critique on EIB comes
mainly  from a coalition  of NGOs committed to the environment and/or sustainable development.
The general critique can be summarised as follows: D EIB's social and environmental policies are
weak or poorly implemented or simply non-existent; ID the overall procedures of EIB show a
lack of social indicators;  III)  EIB is involved as an investor in a number of projects controversial
(see Appendix 2); IV) the level of disclosure (transparency) on the major policies and impacts of
EIB is poor.'

, 211

Subsequently, they note the following about the World Bank: "The WB's mission (to fight
poverty) aims at promoting global sustainable development. [...] According to the WB's officials
statement there can be no reduction in poverty without growth, and that there can be no growth
without private sector-led investment, which in turn requires states and civil society to play a
maximum facilitating role. According to critics the problem with this program is the social cost of
the adjustment: costs are born primarily by the most vulnerable members in society, while the
wealth ofthe few in power increases significantly. Part of the criticism is open to interpretation or
reflects a fundamental (anti-globalisation) point of view. However, the examples that were
analysed show large negative social, environmental and economic (often irreversible) effects on
developing countries. These negative effects seem to be larger than the benefits. The large
number of cases gives reason to believe that the negative effects are structural and not only
incidental. i. 212
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This rather radical position cannot be simply ignored. The ASN Bank, although still a rather
213limited national bank, grew in 2005 from 200.000 to almost 260.000 private accounts.

Consumers are attracted by the position the Bank took and want to be assured their money is
invested in social and environmental sustainable projects. I will further comment on this in Part
III Chapter 9 (Conclusions).  I wonder if this step has been noted in the headquarters of the World
Bank in Washington or in Luxembourg where the ElB is to be found.

It is not only private banks which are adopting the principles. The Danish Export Credit Agency
Eksport Kredit Fonden (EKF) and the Canadian insurance and financial management company
Manulife Financial also adopted the principles. In a sense they are somewhat 'strange ducks' in
the group. Mr. Vinco David, of Atradius Dutch State Business a major Export Credit Agency,214

said they did not adopt the principles because David'15: -We insure credit risks related to export
transactions. These transactions are re-assured with the Dutch State. The social and
environmental review of all our transactions (including project Finance) meets the OECD
Common Approaches. We cover the Banks. In case of Project Finance transactions, such as216

major oil and gas projects, the banks adhere normally already to the Equator Principles. In our
experience we see even more stringent requirements in the OECD Common Approaches217 then

„ 218in the Equator Principles and adhere to these more stringent standards.

According to the researchers of the International Law Firm IFC has"the key to future success of
the Equator Principles. As mentioned before, during the writing of this thesis IFC revised its„ 219

safeguard policies (already re-named as Performance Standards), involving in a consultation
process the Equator banks and the NGO community that are asked to comment.220 The report also
refers to a fear of both non-Equator banks, Equator banks and NGOs that the new standards may
be "[...] vague, aspirational or [...] altering the Equator Principles accordingly." 221 There is also
an expressed fear it could make some Equator banks withdraw from the principles or "implement
[...]  at different levels, thus undermining the object of a level playing field.„ 222 The same fear
can be heard in the NGO community.22' However, the reporters say, the fear of some is probably
superseded since four224 banks adopted the principles in the first half of 2005. Since this study
does not discuss the different policies and procedures of the institutions and the revision process,
except the human rights policies (see Part III Chapter 8), I do not further elaborate on this.

On the scope of the Principles the report refers to criticism as has been (mainly) expressed by the
NGO community: the restriction of the Equator principles to project finance and the $50 million
threshold. Concerning the first restriction the report explains the reason why project finance was
chosen in the beginning. Repayments depend on good project performance and banks therefore
have more enforcement powers with the loan documentation including loan covenants then on
other types of lending transactions. It then is noted that some of the Equator banks "have225

adopted an 'Equator-Lite' approach to other forms of lending or have applied policies which are
more stringent than the Equator Principles to some activities." 226 Some other Equator banks have
even gone further then the Principles such as JPMorgan Chase by "adopting an environmental
policy which incorporates an environmental management system that includes planning, training,
implementation, measurement, reporting and review, and that will apply to new business and
existing business that comes up for renewal or extension after 1 September 2005.'227 Besides the
latter argument other arguments are mentioned such as 'the limitation was seen by a number of
Equator Banks as a milestone rather than a final destination.„ 228

The second limitation, the $50 million threshold, seems to create more discussion amongst the
banks. Some banks  feel a disproportion between the costs  for a sponsor in cases of major projects
and the high costs for small projects. In other cases such as ABN-AMRO the threshold was
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dropped "from its mining policy on the basis that it was difficult to justify this restriction to
NGOs (amongst others)." The researchers are rather outspoken on the $50 million and note: "It
could be argued that, if the Equator Banks do not want to form part of the bottom end of the
project finance market, they should either formally withdraw from it or do away with the
financial threshold to remove the risk of potential social and environmental abuses." 229 In
November 2005, after the report was published and presented at a meeting of UNEP FI210 in New
York, the Equator banks discussed the threshold again in New York and internally decided to
drop the $50 million and bring it to the respective authorities in the Equator banks for
authorization for a final decision.231 See for comments on this Part III Chapter 9.

The Principles: Soft Law or Hard Law?

Since the principles are entirely voluntary and since participating lenders do not have to sign on
the principles, a violation of any of the Equator Principles so far would not raise any liability
question, unless the substantial content of the principle is similar to that of local laws. The
Equator Principles in the first place provide an internal framework for a commercial bank to
conduct its business. At least that is the view often expressed by officials of the banks adopting
the Principles. Whether the apparent voluntary basis could change in the future remains to be
seen. After all,  if the Principles are accepted as soft law,  it is  only one  step away  from hard law,  a
step not yet in sight. Not yet.

Judge Christopher Weeramantry, former Vice-President of the International Court of Justice,
wrote a foreword in a recent publication232 on Sustainable Development Law, developed through
work by the Centre for International Sustainable Development Law (CISDL). Weeramantry
describes briefly how soft law generally changes into hard law and comments on the actual
situation regarding sustainable development laws. Weeramantry:

"Sustainable development is one of the most vibrant current topics in the
development of domestic and international law. It is also one of the least
developed topics in international law, legal jurisprudence and scholarship.  [...]
There is a belief on the part of many that the concept of sustainable development
is simply "soft" law. Some may say that this concept is only aspirational.
However, I believe that sustainable development is a substantive area of the law
in a very real sense. Courts and countries must endeavour to administer and
implement sustainable development law, just as is done with other "hard" and
established rules. [...] International law arises initially   from the realm   of
aspirations. All of its principles are formulations of aspirations, gradually
hardened into concrete law. For instance, the Universal Declaration of Human
Rights began with the formulation of a series of aspirations. But as time
advanced, these aspirations became firmer, crystallized, and became part of
accepted international law. These were infused into domestic law, becoming hard
law subject to judicial settlement and enforcement.„ 233

Almost the same is stated by Edith Brown-Weiss, who also comments on the increasing
234

powerful  role of civil society  in the international system. Brown-Weiss:

-rhe negotiation of and compliance with both binding and nonbinding legal
instruments takes place in an international system that is rapidly changing. These
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changes have important implications for international  law.   [...] The emerging
international system consists of networks of states, international organizations,
nonstate actors and millions of individuals. While sovereign states continue to be
central actors, they have decreasing freedom to act unilaterally Nonstate actors
are performing increasingly complex tasks that formerly might have been the
exclusive prerogative of states. [...] For purpose of "soft law" the most important
characteristic of the merging systems is that there are many new relevant
international, national,    and local actors in addition to states. The 1997/98
Yearbook of International Organizations recorded 6,115 intergovernmental
organizations and 40,306 nongovernmental organizations,  for a total of 46,421
international organizations. There are also other relevant actors: multinational
corporations, subunits of national governments, ad hoc transnational associations,
ethnic minorities, and illicit enterprises. The new transnational elites are
interested in securing particular results and may have extensive resources to
devote to the tasks.„235

Yet, the international community is still  at the beginnings of recognizing a legal basis underlying
business principles and codes of conduct, says Carolyn Deere. Deere comments in the same
publication of CISDL on the ongoing process:

"First, the legal community has much work to do, to systematically incorporate
the root causes of natural resource degradation into international legal research.
Economic policies and dynamics are key drivers impacting both the pace of
natural resource use and the effectiveness of laws. The world's macro-economic
policies - on trade, investment, exchange rate, interest rates, developing Country
debt - have a critical influence on prices and incentives for natural resources.  [...]
Where countries find themselves under intense pressure for debt servicing, the
urge to generate foreign exchange through natural resource extraction drives
overexploitation. [...] Finally,   many laws reinforce rather than address   the
disconnection between economic, social and environmental dynamics and laws
relevant to sustainable development. [...]An integrated approach is needed,
which actually considers and responds to intersecting issues.„236

Deere further on reminds the reader of the Johannesburg Plan of Implementation (JPOI)237, in
which the financial sector is asked to incorporate sustainable development into their decision-
taking process. According to Deere the legal community does not have to wait, "to fill vital gaps
of analyses and action', and mentions diverse areas, such as: 'How to improve the effectiveness
and feasibility of initiatives to hold companies (from the North and the South) legally liable,
including in their home countries and abroad, for investment decisions and natural resources? -
How can legal principles and guidelines be used to regulate the role of multinational corporations
in international treaty-making processes with respect to the management and use of natural
resources? - What are the options for an improved international regulatory framework for
corporations?

„ 238

Although the international community speaks about liability, this is not yet accepted by the banks
adopting the Equator Principles. The protection against liability is recorded in the principles
themselves. Stephen Kass and Jean Mccarroll note: "The Equator Principles expressly declare
that they 'do not create any rights in, or liability to, any person, public or private.' Thus, although
borrowers will be bound by the environmental and social covenants that lenders put into the loan
documents for covered projects, lenders themselves are not contractually bound to adhere to the
principles or to enforce them against their borrowers in any meaningful fashion.„239 Kass and
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Mccarroll thereupon make a remarkable observation. According to the principles, they say, a
project has to be categorized as a Category A, B, or C. As mentioned above, a project has to be
categorized as an A "if it is likely to have significant adverse environmental impacts that are
sensitive, diverse, or unprecedented. Then they say if a project is categorized as a C "is the

" 240

functional equivalent of issuing a "finding of no significant impact" under the National
Environmental Policy Act or a "negative declaration" under the New York State Environmental
Quality Review Act and, while U.S. and New York State laws permit affected groups to
challenge in court the adequacy of the record on which such a declaration is based, there is no
parallel right under the Equator Principles. Similarly, while affected groups may comment
publicly on an assessment or a management plan, there is no legal right under the Equator
Principles to challenge an assessment or a management plan that is perfunctory or otherwise
deficient.„241

The two also comment on the 'beauty and the weakness of the Principles at the same time:
,242

"The Equator Principles allow for an independent environmental expert to provide ongoing
monitoring of a project where appropriate, but do not mandate it. In addition, although the
principles require the environmental assessment to be made public, there is no similar
requirement for the management plan or for continued public disclosures regarding the project's

43compliance." They continue with the example of the BTC pipeline project  , opposed by many
NGOs, without commenting on the criticism made by the NGO community: "Whatever one
thinks of the merits of these contentions, the BTC project is a useful case study in how the
Equator Principles have worked in practice. It may also offer some guidance as to their
application in the future in the related issues of enforcement, public accountability and
transparency.  [...] the Equator Principles are voluntary  [...] any obligation with respect  to  any
institution or entity, public or private, is specifically disclaimed. The BTC project has not given
the world any reason to think that this will change in the near future."

Kass and Mccarroll, finally, give a rather remarkable observation by unravelling the obligations
and enforcement for the different stakeholders in the process: "The documents underlying the
BTC project, however, do include the environmental covenants that the Equator Principles
require, and these covenants are thus binding obligations of the energy companies promoting the
project, enforceable by the lending banks if not by others.-244 The comment of the two is rather
striking and if correct and to the point, we might see a beginning description of how to enforce
the Principles. The comment of Kass and Mccarroll reminds me of a note I received from
Maurizio Ragazzi from the Legal Department of the World Bank, referring to one of the masters
of International Law: Oscar Schachter. Schachter: "Law is eminently a practical subject and its
practitioners generally have little interest in theory. However, a purely technocratic approach to
international law has its perils, even for the practitioner. In a non-hierarchical system, lacking a
supreme authority, a claim of legal force ultimately rests on the underlying postulates of the
system.

i, 245

In the report of the law firm are also several remarkable references to liability for private banks
involved in projects with serious problems such as pollution or contamination. T'he following is
noted: "Banks should consider whether they wish  to be in the position of having the right to force
the borrower to remedy pollution or contamination. If banks do wish to have such a right and fail
to exercise it, then potential liability for 'knowingly permitting' could arise. "The more
information that banks require or possess about pollution, contamination, environmental harm or
damage, the greater their potential exposure to liability for knowingly permitting, where they
have a right and not necessarily  a  duty  to  act but fail  to  do  so. [ . . . ] There  may  also be similar or
analogous liability triggers, such as shadow directorship, principal/agency relationships,
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complicity in the acts or omissions leading to the pollution or failure to act to protect against or
prevent pollution or complicity in human rights abuses. After these alarming messages the„ 246

author then softens them somewhat with the remark: 'There are a number of general reasons why
banks are not usually held liable for knowingly permitting pollution or human rights abuses. „ 247

Nevertheless, the author of the law firm report 25 pages later on is even more outspoken on
liability about what is written under the sub-heading 'lender liability': "Even outside the realm of
international law, talking all of the potential liability difficulties together, it may be that the
Equator Principles bring banks and their officers and directors within categories of legal liability,
including criminal liability. This is because they receive information regarding environmental
performance or legal non-compliance as part of the ongoing monitoring of the contribution or
operations of a project required by the Equator Principles. Therefore, conditions precedent where
a bank may be seen as 'signing off' that a standard reached is acceptable or covenants in loan
documentation and management or the monitoring of documentation need to be carefully handled
by the bank in order to guard against such risks.„ 248

The following example of a risk is noteworthy. In the Economist, a journalist described the
dramatic illegal logging in Indonesia using data from FAO and the World Bank. Indonesia is
losing  2 million hectares  a  year  and  in 15 years one quarter of its total forest cover has
disappeared. Only around one third of this loss is estimated to be from legal logging. Legal
logging brings in an income from royalties of $6.5 billion, so it is clear that Indonesia loses
enormously from illegal logging. The money generated from unlawful forestry creates an illegal
world in which the low paid judges and police that should exercise control can become corrupt.
Moreover, when those involved deposit black money earned in the illegal business, private banks
play a role. Accepting money derived from illegal activities is a risk: "Under "know your
customer" rules now in force in America and other jurisdictions, banks can be prosecuted  if they
do not make a reasonable effort to establish the uses and source of the funds they handle.
Institutions that provide letters of credit for the export of illegal logs, for example, or finance
palm plantations on illegally cleared land, might find themselves liable to prosecution.„249

Hilary French places the lenders or commercial banks in a much more positive role concerning
the enforcing of environmental requirements on the borrowers: "Commercial banks, for instance,
require exhaustive studies of possible risks before making loans, a process known as "due
diligence." Increasingly, banks are viewing environmental issues as an important consideration in
this process.  [...]  In the wake of recent U.S. court cases, they worry that a hazardous waste dump
will be discovered on a property that they lent money for, and that they will be held liable. They
also fear that violations of environmental laws will lead to large financial penalties that will
undermine a borrower's creditworthiness." 250 French further refers to Bradford Gentry of Yale
University who expressed that the international commercial banks "are very effective enforcers of
local and international environmental requirements, if they intend to or not.„ 231

Some argue that transforming the Principles into law will finally kill the intensions of the
Principles. In a discussion I had with Hans Ludo van Mierlo, Chief Public Affairs of the Dutch

"Banking Association, van Mierlo said. Companies that are already convinced (mission,
structure and culture) to adhere to sustainable policies and consider the consequences of their acts
for people,  planet and profit, have  the lead.  [...] In dialogue with other precocious stakeholders
they will create guidelines. By doing so, they create for themselves and a small group of fellow
supporters a super class.  This self declared super status  is  in  the  same time a public promise that
can work positive both internally in the culture and externally with its image and selection of
clients. By changing the norm of this super class  into a declaration  of 'generally binding', all 61an
(fervour) of a process of further investments into sustainability is taken from it. No longer will
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there be a premium on idealism and the courage to carefully open up new horizons. No bonus in
the  form of personal satisfaction, a better image  for the company and an extra for clients  that can
be guided along the road of sustainability. Legislation and a declaration of generally binding will
take away the motor from growing maturity. Everybody will immediately go back to the lowest
level obliged: end ofcreativity, vitality and progress.

„252

Whether the banks by adopting the principles have opened the Pandora's Box is in question.
There seems to be no option for return.  I will return to the issue of liability in  Part III, Chapter 7.

The First Equator Principles Compliance Complaint

On December 9,2005, the Equator Bank ING received a first 'Compliance Complaint' regarding
an ING Loan Consideration for paper pulp mill production in Uruguay. The projects are

253

located "on the River Uruguay forming the natural waterway border between Argentina and
Uruguay, [...] and involves nearly US $ 2 billion of foreign direct investment (FDI), the largest
single FDI in Uruguayan history.  [...] The industry will produce 1.5 million tons of pulp, utilizing
4 million tons of wood per year. [...] The plants are expected to employ 3000 workers during
construction and 300 low-paying long-term wage workers in a region that is extremely rich in
natural resources and heavily reliant on tourism and fisheries for local livelihoods." 254 The
complaint lodged by the Center for Human Rights and Environment (CEDHA) in Argentina was
lodged in the first place with IFC that was asked to invest in the project, as well as the project
sponsors Botnia (Finland) and ENCE (Spain) and, finally, with BIG.255

CEDHA represents "nearly 40.000 affected stakeholders, including local communities and civil
society organizations in both Uruguay and Argentina." 256 CEDHA further refers to the
government of Uruguay that has supported eucalyptus tree plantations for the European pulp
paper industry 'for over a decade.' CEDHA states the complaint: "The decision to transfer
processing technology from Europe to Uruguay coincides with tightening of European legislation
and phasing out second-rate technology by 2007."

T'he complaint explained that in the spring of 2005, shortly before the project was presented to the
Executive Directors of the World Bank, "strong opposition' was expressed 'largely from
stakeholder communities in Argentina who were ignored in the consultation process and then
proceeded to file the complaint to the CA0257.- 258 The complaint lodged with the IFC
ombudsman, according to the requesters, is based on the violations of the following IFC
operational policies: Projects on International Waterways (IOP 7.50), Environmental assessment
(OP 4.01) and the IFC Disclosure Policy. It is noted that the IFC CAO expressed in a rather
critical report "its serious concern for the rights and expected impacts on local stakeholders which
were not properly consulted, and explicitly recognizes not only the deficient nature of the
Environmental Impact Assessment as well as the "questionable" nature of IFC's due diligence in
complying with policy, but also the legitimate and coherent position of the claimants in the

„239
case.

The Preliminary Assessment Report of the CAO of IFC has been well received by the
complainants stating that the report "transmits to the IFC the same concerns expressed by local
community stakeholder groups both in Uruguay and Argentina. In contradiction there seems" 260

(so far) no trust in a new stakeholder consultation process launched by IFC. In the meantime,
"numerous other legal recourse mechanisms are being considered or have been already utilized by
stakeholders to seek redress.„261 CEDHA notes that the Argentinean government "threatened
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Uruguay that it would file a complaint to the International Court of Justice in the Hague (the
dispute resolution mechanism established by the Rio Uruguay Treaty for violations of the treaty),if adequate social and environmental assessments of impacts to Argentine stakeholders were not
considered (as mandated by the treaty), and if Uruguay did not seek explicit approval of the
projects by Argentina.' 62 The complainants further examine other legal options.  It all leads to
suspension of decisions or consideration by the Board of the World Bank, "until the CAO finishes
its audit, and until concerns over the expected accumulative social and environmental impacts, as
well as impacts to the local tourist industry in Argentina and Uruguay, are thoroughly considered
and mitigated." 263 The requesters show how sensitive the project is in terms of cross-border
political implications.

Finally, with references to ING's "Moral, ethical and professional obligation to uphold its
commitments  to the Equator princi s [...] enormous risks  with ING involvement in these
projects in terms of legal process" ING is asked "to cease any and all considerations of
financing to Botnia and/or Ence, initiating all and any necessary investigations, considerations
and assessments of the violations presented." 265 The projects violate according to CEDHA the
following principles in brief:

(Principle    1) "The corresponding environmental and social screening   and
assessment criteria mandated by IFC categorization of the project as Category A
is clearly deficient. [...](Principle 2) The EIA is not consistent with the outcome
of the Equator Principle's categorization process and does not address the most
sensitive social and environmental concerns expressed by stakeholders.
[...](Principle  3)  CAO has identified many deficiencies within  the EA reports,
and found that many subjects are not properly addressed. [...] (Principle 4) The
borrowers have not prepared and Environmental Management Plan (EMP), and
thus have not addressed issues concerning mitigation, action plans, monitoring,
management of risk and schedules. [...] (Principle 5) During the EA process, no
consultation occurred between the proponents and directly affected community
and particularly Argentine stakeholders, as well as deficient and inadequate
consultation with Uruguayan stakeholders.   [...]  Currently a cumulative impact
assessment (CIS) is being conducted by the same illegitimate and discredited
consulting group, while an ill-devised stakeholder engagement is generating great
resistance and concern amongst local stakeholders." 266

What is clear from the complaint is that the NGO community is exerting pressure on the Equator
Banks to adhere to the principles. According to Jorge Daniel Taillant of CEDHA, ING announced
it would not finance the Pulp Paper Mills if Argentina did not agree to invest.267 According to a
news release of BankTrack on April  13,2006: "The ING Group announced in an April 12 letter
that its participation  in the 1.7 billion USD controversial paper mill project of Finnish company
Botnia in Uruguay "is no longer under consideration"." The NGO community had a major
triumph.

Recently BankTrack published a study268 together with the World Wildlife Fund (WWF) in which
they report they "found that there is a growing commitment to sustainable banking within the
international banking sector. However, the report also highlighted the need for the sector to adopt
more transparent financing policies, advancing sustainability while helping to reduce their
exposure to risk. The report 'Shaping the Future of Sustainable Finance: Moving the Banking
from  Promises to Performance', ranked the financing policies  of 39 international banks across  13
issue areas, from climate change to human rights." 269 In a statement about the study the
organizations note that "the banks policies and procedures were evaluated against independent
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benchmarks from two categories of sources. First and most important, we considered the rights
and standards embodied in widely accepted international conventions, treaties, codes, action plans
and other hard and soft law instruments. Next we considered sectoral "best practice" standards-
particularly those developed through participatory, multi-stakeholder processes that included
government and industry representatives, and that are therefore widely viewed as authoritative
and legitimate.

„ 270

BankTrack and WWF developed a scoring system for evaluating the bank policies. Equator
Banks could earn points on the sector-specific policies that apply to the banking sector. A zero is

„ 271
given when there is "No publicly available policy addressing the subject. A one is earned if
"Vaguely worded or inspirational' policy with no clear commitments. Two is earned if„ 272

"Some clear commitments, but no part of the policy meet relevant international standards." 273
Three is given if there  are "Some parts  of the policy meet international standards, but other parts
are either absent, vague or below relevant international standards. And finally, a four could be„ 274

earned if "all, or nearly all, of the policy meets or is in line with relevant international
standards."275 The organizations then created a 'grade conversion scale'. The "average numerical
grades can be translated into a letter grade according to the following scale: 0.00-0.50 E, 0.51 to
0.75 D-, 076 to 1.25 D, 1.26 to 1.50 D+, 1.51 to 1.75 C-, 1.76 to 2.25 C, 2.26 to 2.50 C+, 2.51 to

„ 2762.75 B-, 2.76 to 3.25 B, 3.26 to 3.50 B+, 3.51 to 3.75 A-, 3.76 to 4.00 A. Finally only two
Equator Banks from the 39 that the organizations studied, reached according to their study a D+:
the ABN AMRO Bank and HSBC Group. All the other banks are below. On the implementation
of the policies the two organizations say it was impossible to assess since "little information is

„ 277available about their systems or practices for implementations.

Equator Principles II

The Equator Principles were developed in the spring of 2003. Three years later, the Equator
Principles Financial Institutions (Equator Banks) have met to discuss the revision of the
principles. According to the Equator Banks, recent developments in the project finance industry
triggered the necessity of a revision: "The revisions to the existing EPs are being undertaken to  1)
reflect implementation learning from the past 2 ,2 years, 2) incorporate comments from various
stakeholders received during this period, and 3) ensure incorporation of, and consistency with, the
IFC Performance Standards. IFC's Board approved the IFC Performance Standards, which take
the place of the previous IFC Safeguard Policies, on February 21,2006."

It can be argued that the latter argument has the most impact on the new, so-called "Equator
Principles 2". Here some of the most interesting revisions are discussed. Compared to the Equator
Principles, the March 2006 draft is applicable to all new project financings with total capital costs
over $10 million (previously over $50 million) and hereby sets the norm for even more projects.
Also, it is noted that the Equator Banks are committed to making their clients aware of the
Equator Principles. This new statement implies that the Equator Banks partly take responsibility
in order that the principles are applied during the project, instead of primarily screening potential
projects in order to check whether they are Equator Principle-proof or not.

Another major change is the introduction of the Social and Environmental Assessment (SEA),
whereas previously this assessment was called the Environmental Assessment. This change can
possibly be attributed to the revision of the IFC policies. Under the new principles also 'Social
Impacts' clearly have to be taken into account. It is interesting to note that in Exhibit II, an
"Illustrative List of Potential Social and Environmental Impacts and Risks", instead of
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"occupational health and safety", now "occupational health and safety, and other labor related
issues" have to be assessed. This can be considered as a reference to human rights. Under the new
Equator Principles the project sponsor (borrower) also has to ensure continuous consultation,
disclosure, and community engagement, as well as the existence of appropriate procedures in
order to receive and address concerns or grievances about social and environmental issues by
individuals or groups from among project-affected communities. Also new in the revised Equator
Principles is the commitment that the Equator Banks will periodically publicly report about its
implementation processes and experience. This can be considered as an effort to ensure that all
Equator Banks operate according to the principles. The enforcement of more transparency indeed
could tackle the free-rider problem, and definitely enhances the revised Equator Principles'
impact on project financing.

On April 12, 2006, the member organization BankTrack published a first reaction on Equator II
(EP ID. A rather strong statement is placed right at the beginning: "While the draft EP II does
offer some improvements, the overall approach is based on establishing the lowest common
denominator and allowing  some of the least committed institutions  to hold the standards back."278

Besides, BankTrack regrets the EPFIs did not use the momentum to address the weaknesses in the
Principles and the new IFC Performance Standards. BankTrack and other NGOs had informed the
EPFIs in October 2005 about weakening of previous policies "particularly around protections for
displaced persons and minimum more vague consultation requirements for communities.„279

Nevertheless, BankTrack noted some improvements: "The most obvious improvement in the EP
II draft is the expansion of the scope of the Principles to include the expansion or upgrades of an
existing project with significant social and environmental effects and project finance advisory
services.' BI They welcomed the recognition ofgrievance mechanisms for affected people and the
lowering of the project threshold from $50 million to $10 million for projects for which the
Principles are applicable.

At the same time BankTrack expresses its discontent that other financial services by EPFIs are
not included: corporate loans, debt and security underwriting. They mention again the lack of
accountability mechanisms to ensure the integration of the principles in the operations,  the lack of
transparency and the lack of coordination between the EPFIs. Finally they conclude that the
"most significant failure in the EP II draft is the decision to ignore its most serious critiques: the
lack of consistent and rigorous implementation  of the Principles. BankTrack awaits a decision„281

that ABN-AMRO Bank to date still has to take about the financing of the highly criticized
Sakhalin II project of the Shell oil company. A decision on the latter will be taken by the time this
study is published.

A question remains to be answered that so far the NGOs, IFC and the EPFIs have not yet posed.
What if an IFC project in which an EPFI is involved is guaranteed with IDA or IBRD (WB)
money and a request for an investigation arrives later at the Inspection Panel? What policies
would than have priority in the judgment to be made: the policies of IDA and IBRD or the new
safeguard standards of IFC?
The new Vice President of IFC, Lars Thunell said on July 6 2006, the day the Equator Principles
II were made public: "In 2004, net private capital flows to developing countries increased to $300
billion - that is, four times the amount of governmental development aid provided to these
countries. Private sector investment, rather than aid, is now the driving force for development.
With more and more financial institutions taking on board environmental and social issues,
responsible banking stands to be a leader in sustainable development. „282
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Some Last Remarks

Although still much has to be done as is clear from the above, the principles are in any event a
ground breaking phenomenon as has been argued by many. The risk of liability might make both
Equator banks and non-Equator banks even more pro-active and rigorous in their demands, at the
end of the day, towards the owners of projects. According to the Principles the banks "seek to
ensure that the projects we finance are developed in a manner that is socially responsible and
reflect sound environmental management practices." 283 It proves again that the private sector
today is the vanguard in creating rules and regulations as an answer to globalization (see Part I
Chapter  1). That private banks are ready to assess the broader scope of their financed projects
(paragraph 1 and repeated in paragraph 3,m of the Principles, could be rather consequential, as
was my experience with projects in the World Bank.284

The abovementioned figures and developments show a power shift from Multilateral Financial
Institutions  to the private financial sector. Maurice Strong28; the Secretary General  of the  1992
UN Conference on Environment and Development, the so-called Earth Summit, said about the
World Bank and the Equator Principles: "The World Bank is on the decline. The lending function
was far less relevant. They are expensive and their overhead was very high. In the past, poor
countries could not borrow from the private sector. Now the private sector is taking over. And
how do we assure this will go well? If it does not start now, it will be a missed opportunity. The
time horizon is long anyway. Many projects that are in process now, fifteen years from now could
be a source of embarrassment to the companies.

„  286

A weakness in the system of the Principles is the lack of a clear structure or rules of the group
amongst those adopting the Principles. The individual private financial institutions as yet did not
create a structure amongst themselves, other than having regular meetings and running a
website.287 At a meeting held by the Equator Banks it was mentioned that one of their biggest
challenges is to get the banks to act and speak as one group. Nevertheless others in the group
were afraid of the risk of anti-trust and competition accusations.288 The meetings are closed and
there are no minutes produced. On the other hand, since June 2003 several meetings have been
held with the NGO community.

It is important to notice that the nature of Multilateral Financial Institutions is somewhat different
from the one of private banks. This item is intensively considered in Part III, Chapter 7: the
outcome of an international survey on Accountability Mechanisms  for both Multilateral Financial
Institutions and Private Banks. Nevertheless,  in the paper of the Basel Committee (see above), the
Collevechio Declaration as well as in other NGO documents, the Equator Banks are called upon
to install an independent Accountability Mechanism similar to the Multilateral Financial
Institutions.  In the report of Freshfields Bruckhaus Deringer, the question is raised about the role
of an ombudsman. It will be hard for private banks to ignore the demand from civil society.
Eisuke Suzuki, Peter Woicke and I wrote about the EPFIs:

These discrete individual EP participating banks need to organize themselves into a more
effective consociation not only to police their ranks for promotion of the Equator Principles, but
to ensure that the EP participating banks are responsible for their conduct in the application of the
principles. That means the EP participating banks must be subject to an independent third party
appraisal for compliance. If this is not done, the Equator Banks will indeed give credibility to
those NGOs which discounted the adoption of the Equator Principles as a mere publicity
exercise. Since the time we wrote this together, my opinion has not been changed.„289
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Part III A Universal Structure of Accountability
Mechanisms for the Financial Sector
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Introduction

This part contains two Chapters. First there is Chapter 7  in what I sketch the background of the
questionnaire.  With my thoughts and personal experiences as a member of the Inspection Panel I
formed a list of questions that I wanted to be answered by some colleague experts about the
mandate and structure of an accountability mechanism in the financial sector. Chapter 7 is my
personal 'testimony'  of what kept me busy and what finally lead to the list.

The next Chapter, Chapter 8, contains the list of questions together with the outcome of the
survey. In order to determine the present day state of affairs  of the accountability mechanisms  in
the financial sector, it has been useful to solicit information from those involved. Through the use
of the questionnaire I could gather the opinions of experts around the world on what a
contemporary accountability mechanism should look like. This Chapter presents the results of the
questionnaire with annotated remarks of the respondents.

The number of people that is involved is limited. Either they are the ones that created the
mechanisms, managers in the institutions confronted with investigations, members of staff of the
mechanisms, or representatives of NGOs that closely follow the institutions.  In any event, those
that are well infonned about the phenomena of accountability mechanisms constitute a rather
small group of people from around the globe. This formed the basis for the creation  of the focus
group receiving the questionnaire.  In  Part I, Chapter 2, the selection  of the focus groups has  been
described. Originally I planned to study both transnational corporations (TNCs) and the private
financial sector.  In the course of the study I limited myself to the financial sector.  In the question
of the questionnaire TNCs are still visible.

Main Hypothesis

As earlier discussed in Chapter 2, the main hypothesis of this work is my conviction that
Multilateral Financial Institutions (MFIs), private banks (and TNCs) which declare they are
accountable for their operations and actions by adopting standards, policies and principles, have
to create mechanisms split into two entities independent from each other: a problem solving
mechanism and an independent review mechanism. The creation of clear policies and procedures
by the Multilateral Financial Institutions, the adoption of those policies by private banks through
the Equator Principles or other declared business principles that transnational Corporations say
they adhere to, create many expectations and obligations. For private banks these might be
different in their form than in the MFIs, but not in their basis principles. Both MFIs and private
financial institutions have to be held accountable.
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Chapter 7 Experiences and Dilemmas in the Daily Work of an
Accountability Mechanism

Introduction

"If you  seek  to be appreciated and loved this  is the wrong post. Nobody will  ever be satisfied by
the Panel reporting: Neither Management or the requesters."

This was the first warning I received after being appointed as a member of the Inspection Panel.
Working as a member of such an institution is still pioneering and breaking ground. During those
five years the Panel has been confronted with all kinds of dilemmas: full support to or strong
opposition against the Panel, attempts to undermine the mechanism, efforts of the Panel and its
staff to anchor its independent position within the institution and a hindrance of the limits of the
mandate. My personal experiences formed the basis of a survey about the mandate and structure
of such mechanisms. The survey and its outcome form Part  III of this study. Before this,  I want to
first give an overview of the complex subjects with which the Inspection Panel can be confronted.
Definitely it is not complete. The members of the Panel today will be confronted with new
questions.

The most striking subject is the non-existence of liability when society wants to hold the World
Bank (and other international organizations) responsible for its actions. Human rights violations
in project areas placed the Panel to face this limitation. The existence of the Inspection Panel has
raised hopes.  In the first part of this Chapter the position of the Bank concerning human rights is
considered. In the second part this is followed with other issues related to the position of the
mechanism within the institution that form the background for the survey (see Part III).

The descriptions of the field in which the Inspection Panel operates could not be given without
first indicating what some other experts have written about the Bank and its operations, the
Inspection Panel or other accountability mechanisms. Those that have studied the position of the
Inspection Panel, mainly lawyers specialized in international law, portray the Panel as a new
entity in the arena of international law. They give great value to the impact of the Panel reports
and consider it to be a step in further development of international law with the Panel reports seen
as an initial form of'international jurisprudence':

The Inspection Panel, Human Rights, and Changing International Law

The World Bank Inspection Panel  is  in its mandate also restricted to the Articles of Agreement of
the WB, as has been  set out in Chapter 3.  In the Articles of Agreement the word 'human rights'
does not appear. And with a reference to those articles2, the Bank officially faces difficulties to
address human rights violations that according to the Bank are supposed to be national internal
matters and prohibited for the Bank to intervene'. Nevertheless, the first policy of the World Bank
where the words human rights can be found is the Indigenous Peoples

Polif· In 2003, the IFCCompliance Advisor/ombudsman (CAO) took up the issue of human rights   and IFC adopted a
human rights related policy on child labor that remarkably does not exist for the other members in
the World Bank Group (IDA and IBRD). In contrast with the World Bank and the other MFIst
one can find in the 'Agreement Establishing the European Bank for Reconstruction and
Development'  (EBRD)7,  in the introduction to Article  1, the words ' human rights' two times.s
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Another example of a government body adopting human rights is the export credit agency
'Export Development Canada' (EDC). EDC established in 2002 a 'Compliance officer' within its
mandate "to review and help resolve issues concerning transparency and disclosure,
environmental reviews, human rights and business ethics.„910

Still the 'mother' of the organizations is far behind. Ibrahim Shihata", the former General
Council of the World Bank writing about the scope of the Panel's Mandate and its limitations is
rather restrictive. He states:

"The Panel's substantive jurisdiction is limited no doubt to matters that are
attributed to the Bank and for which the Bank can take corrective measures. Giving
the Panel an unrestricted right to further investigate whether the actions of Bank
borrowers are consistent with all international agreements on human rights and the
environment without any limitation, as advocated by certain NGOs and authors,
would give the Panel the role of a guardian and enforcer of international
agreements concluded outside the Bank and a judge of whether they have been
violated by the states parties to them. „ 12

Shihata was, no doubt, against this 'policing rolell, ofthe Inspection Panel. According to Shihata,
the Panel can certainly investigate human rights issues (and environmental issues) as long as they
are covered by the Bank's own policies and raised by affected parties. That is where he is
drawing a line: violations taking place in the surroundings of a Bank financed project or the
project area within borrowing countries are not within the mandate of the Panel  as they are  not  in
the mandate of the Bank. By taking this position Shihata defends the view  that the World Bank as
an international organization can not be hold responsible for such violations. With all due respect
for the masterpiece that he left to the Bank, I consider his view today legalistic and conservative. I
regret I can not discuss the matter with him any longer since he passed away.
Two of his former colleagues from the Asian Development Bank, the former Deputy General
Counsel and former Director General Operations Evaluation Department Eisuke Suzuki, and the
former Senior Counsel Suresh Nanwani'4, draw today a different conclusionts with a reference to
the  work  of the International Law Commission  (ILC)   of the United Nations. 16 The following
introduction to a recent 'trail-blazing' article of the two lawyers about the responsibility of
international organizations and their accountability mechanisms is important to note:

"While the United Nations General Assembly adopted the Articles on
Responsibility of States for Internationally Wrongful Acts prepared by the
International Law Commission (ILC) in December 2001," only recently did the
ILC decide to include the topic of'Responsibility of international organizations'  in
its long-term work program.'8 Although the International Law Association (ILA)
has been considering the accountability of international organizations through its
Committee on the Accountability of International Organizations, established in
May  1996, the timing of the ILC's decision to include the topic was related  to  the
completion of its state responsibility project in 2001. Article 57 of the Articles on
Responsibility of States for Internationally Wrongful Acts provides: "These articles
are without prejudice to any question of the responsibility under international law
of an international organization, or of any state for the conduct of an international
organization." The key element in the conception of state responsibility developed
under the ILC's project was, in the words of James Crawford, "the abandonment of
an exclusively synallagmatic conception of responsibility," i.e., the responsibility
of one state to another state.„19
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With the reference to the work of the International Law Commission and adopted articles by the
UN, Suzuki and Nanwani expose the position of international organizations that always have
considered themselves being immune: international law as a matter of a state versus a state.  And
according to the two, this is past. Suzuki and Nanwani: "The legal personality of international
organizations could no longer be seen as a ddmarche for member states to avoid joint and several
responsibility for their conduct. It would be "fantastic" to assume that international organizations
"are authorized to violate the principles they were established to serve" and it would "be perverse,
even destructive, to postulate a community expectation that IOs [international organizations] need
not conform to the principles of public order." It is now clear that the legal character of
international organizations entails a responsibility for their conduct. „20

In other words, Suzuki and Nanwani contest the position of Shihata and others by saying states
and with them the international organizations cannot hide themselves when the international
organizations that they established violate the rules and principles: the international organizations
are accountable for their behavior. The two lawyers further describe the increasing arena of
international law. More and more parties demand a position in the arena. "As international
organizations expand their roles and activities in an ever-increasing number of areas of
international life, there is a corresponding expansion of responsibility for their interactions with
an equally increasing number of other nonstate entities like individuals, groups of individuals,
transnational corporations, nongovernmental organizations, minorities, and indigenous peoples.
These nonstate entities are also claiming "their particular legal position[s] within the ambit of
international law." International organizations "must, therefore, also be deemed subject to a
commensurately expanded reach of general or customary international law," and the rights and
duties of any of these organizations "must depend upon its purposes and functions as specified or
implied in its constituent documents and developed in practice."
The two then observe:

66One of the most tangible results of these developments is the establishment of
inspection functions or accountability mechanisms for multilateral development
banks (MDBs), allowing third parties to file complaints regarding violations of a
bank's internal policies and procedural requirements in designing, processing, or
implementing MDB-assisted projects. And "The establishment of the World„21

Bank's Inspection Panel in late 1993 was an extraordinary development that further
underpinned the transparency and accountability of MDBs. Never before had any
entity independent of the governing organs of an international organization existed
to hear and investigate complaints filed by private individuals and groups affected
by the organization.

„22

In spite of their enthusiasm, the two still see many weaknesses in the different systems, such as:

"However remarkable this development in demanding accountability of MDBs
may be, banks still consider accountability mechanisms as internal governance
tools for enhancing the operational effectiveness and discipline  of the organization.
As such, the question of accountability remains, strictly speaking, within the
purview ofthe organization's internal law. „23

And:

"Thus far, MDBs have more or less patterned their accountability mechanisms after
the basic procedural requirements established by the World Bank Inspection Panel.
The absence of access to effective remedies stemming from an MDBs immunity
from local jurisdiction is the essential reason for the establishment of the
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accountability mechanism as an internal mechanism, independent of local
jurisdictions in which MDBs remain immune."

So the MDBs are not bound to national laws and (rarely) bound by international treaty law.
Another critique the two have is that:

"The basis for the review is limited only to a failure of the MDB to follow its operational
policies and procedures. This limitation formally resonates with the principle of non-
interference with the domestic affairs of other states. The Inspection Panel or accountability
mechanism  of any  of the  MDBs  does not have the competence to investigate the borrower's
accountability [...].

„24

As mentioned before in Chapter 4, some of the Executive Directors in the Bank expressed their
view that the mandate of the Panel should also cover the actions of the national authorities
implementing the projects. This position was not supported by the Group II countries.25 Suzuki
and Nanwani also describe the remaining "Structural limitations for private third party's overall
access to international fora.' 6 The access to the systems is still depending on governments that
will not overnight allow individual citizens to file a claim "against other states to go forward
without retaining a right of control and veto. So, although the accountability mechanisms could„27

be the beginning of making the international organizations accountable for their actions, there still
is a long way to go.
The last Senior Vice President and General Counsel of the World Bank in function, Roberto
Dailino,28 expressed a (personal) view in which he showed he understood those criticizing the
Bank on its restricted Articles ofAgreement and its inability to deal with human rights. On March
1, 2004, Dahino spoke at a Conference in New York29 Daftino reminded those present the Bank
is primarily a financial institution. Besides, he said: "The Articles provide that only economic
considerations of economy and efficiency shall be relevant to the decisions of the Bank and its
officers, and these must be weighed impartially." Then, Daftino raised an interesting question
similar to one the Inspection Panel posed earlier in  the case of Chad (see below).30 Daftino asked:
"What then constitute economic considerations for these purposes?" Subsequently he begins to
give an answer.

"In making decisions about the investment of limited public resources available,
the Bank - like its private sector equivalents - needs to evaluate the wisdom of its
proposed investment. And, these must include the "investment climate" in the
recipient country.  The Bank has already accepted the fact that issues of governance
are relevant for purposes of the economic analysis but, in my view, it goes further
than this - it is now widely recognized that there are a host of political and
institutional factors which may affect economic growth. Research has shown that
substantial violations of political and civil rights are related to lower economic
growth. Similarly, it has long been recognized in the Bank that political
considerations can have direct economic effects. i,  3 1

Daftino goes even a step further. With a reference to those that believe that only economic rights
are  relevant  and not political rights  he   said: "[... ]there is similarly an interconnection among
economic, social and cultural rights on the one hand, and political rights on the other. Indeed, it is
generally accepted at the political level that "all human rights are universal, indivisible,
interdependent and interrelated." Daftino finally concludes:

"Within both these constraints there is still a great deal of latitude. Insofar as
human rights constitute a valid consideration for the investment process they
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are properly within the scope of issues which the World Bank must consider when
it makes its economic decisions. And this consideration should include all human
rights: those classified as economic, social and cultural, as well as those classified
as civil and political. Moreover it stands to reason that we must address the
potential economic consequences of human rights situations, and consider the risk
ex ante, not only ex post facto."

World Bank, IMF and Human Rights

What responsibilities the World Bank and the IMF have under international human rights law, has
also been studied by Dr. Mac Darrow.32 Darrow outlines what conditionality means in the
operations of the Bank. Darrow on the IMF:

"In basic terms 'conditionality' is a portmanteau word "that encompasses all the
policies that the fund wishes a member to follow so that it can resolve its problem
consistently with the Articles. Certain of its features and underlying assumptions
have already been referred to in passing. While a subject of equal practical
relevance to the financial assistance activities of both the Bank and Fund31, the
legal doctrine purporting to regulate the exercise of conditionality at the Fund is
quite specific and relatively well developed, and accordingly warrants separate
analyses here.

„34

On the legal basis for conditionality Darrow states:

"The term 'conditionality' was not intentionally included in the original Articles,
nor in subsequent amendments. Neither did the original Articles contain any
explicit statement that the Fund had to adopt policies on the use of its resources.
However a series of early Executive Board decisions and Annual Report references
put the matter beyond doubt. The view that the Fund could prevent any proposed
uses  of Fund resources  that it considered improper prevailed  in a decision  of  10
March   1948," a decision representing 'a thorough-going adoption  of the United
States view that drawing rights were to be conditional. ,36

According to Darrow it takes until 1968 before the Fund includes a first Amendment with clear
language requiring the Fund to have policies on the use of its resources.37 Darrow also refers to an
assumption of the Fund that is characterizing human rights as a social issue that should be dealt
with by the World Bank. He notes a division of labor between the two institutions whereas the
Bank is in charge of long-term development and social issues while the Fund is in charge of the
macro-economic developments. Darrow calls this alarming since it is "ignoring human rights'
very obvious 'economic' aspects, and consigning them by this definition to macro-economic
irrelevance.-38 Thereupon Darrow finds a move of the Fund while internally accepting human
rights. He notes  a  set of confidential standard instructions  of 1988  from the Managing Director's
office suggesting that IMF country missions should take into consideration the possible
socioeconomic consequences of adjustment programs.

3940

On the question who dictates the policy development process in the World Bank, Darrow is
saying that although opinions differ on the answer to the later question, it is the Legal department
and more specifically the General Counsel's office that play an important role in operational and
internal accountability structures.41
Darrow:
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'The Bank's overall record in practice tends to show incremental and opportunistic
mandate expansion, belying internal logic or anything close to systematic legal
regulation. Anecdotal accounts suggest that the key officials in the legal area have
not infrequently been taken by surprise on major policy developments, such as
selective forays by the Bank into areas such as criminal law reform, and prior to
that, Bank President Wolfensohn's declared intention to tackle corruption. Such
developments have on occasion been followed up by ex-post-facto, and
occasionally slightly tortured, 'economic effects' justifications.42

Darrow mentions the contrast by consequently referring to a letter of President Wolfensohn to
then President Habibie of Indonesia in which the President is "effectively threatening human
rights-based conditionality." So a certain 'schizothym' has entered the Bank. One is for
introducing other rules and regulations but not for those related to human rights, unless....
Darrow makes clear how much conditionality has been imposed on the 'clients' of the World
Bank and the Fund as a 'one way' direction. The World Bank is above the parties.

Can the Articles ofAgreement be Changed?

According to Andres Rigo Sureda, it never has been easy to change the Articles of Agreement.
Rigo Sureda:

"The  Articles of Agreement   of  the   Bank were written   in the 1940s.   From   the
beginning, the Bank had been expected "at all times to adapt itself to the changing
needs of the world, if only to ensure its continued relevance, "but the requirements
for amending the Articles are very strict Amendments must be approved by the
Board of Governors.41 In addition they must be accepted by a qualified majority of
at least sixty percent ofmembers of the Bank with at least eighty-five percent of the
total voting power.44 Not surprisingly, the Articles have been amended only twice.
As a result, the burden of adapting the Bank to the changing needs of its member
countries has rested on the process of interpretation. Formal interpretation of the
Articles is the competence of the Board of the Executive Directors and requires
only a simple majority of those voting. A number of formal interpretations were
made at the beginning but increasingly have become so rare that their number has
decreased to only one in thirty-five years.45

Rigo Sureda further concludes that in due course the process of informal interpretation has
prevailed. He then refers to the General Counsel, Ibrahim Shihata 6 who provided Management
and the Board "the opportunity to discuss the issues and concur on a sound legal framework
within which to proceed, without resorting to a formal interpretation. This allowed for further
adaptation in a subtle and flexible way.

47

Thus,  so far the World Bank and the IMF formallv stay out of the discussion with an appeal to the
Articles of Agreement. Nevertheless the daily events show some beginning moves.  In  its turn, the
Inspection Panel also contributed to the process of change by 'jumping over its mandate' [my
words], while ignoring the Articles of Agreement and reporting on Human Rights violations in
the surroundings ofa Bank project, when discovered by the Panel.
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The Chad-Cameroon case and Liability

The issue of human rights and liability were raised in the case of the Chad-Cameroon oil
pipeline . In    1988 the Government   of Chad reached an agreement   with a consortium48 49

comprised of three multinational oil companies, to explore 4.8 million hectares from three oil
fields in the South of Chad.sO Cameroon became involved since the oil would be transported via a
pipeline of 900 miles through Cameroon. In Chad the oil field operations would run under the
responsibility of ESSO Exploration and Production Chad Inc., while the Chad51 Oil
Transportation Company S.A. (TOTCO) was constructed to operate the transportation of the oil.
In TOTCO there is equity participation of the State Chad and the oil consortium. In Cameroon a
similar system was created. The Cameroon Oil Transportation Company S.A. (COTCO) has been
formed again with equity participation of the oil consortium  and the Republic of Cameroon.  The
parties involved asked the World  Bank  for an IDA  loan  in the case of Chad'2 and participation  in
a set of additional projects to guarantee the capacity of sustainable operations during the building
of the project and the control afterwards of the oil incomes and spending by Chad.

Before the World Bank approved its loans a Symposium1 was held in the Netherlands, organized
by the NC-IUCN (Netherlands Committee - International Union for Conservation of Nature)  and
financed by the Dutch Government. The topic and question was who bears the liability if in the
future environmental damage would occur around the Chad-Cameroon pipeline:

"Given the serious environmental risks involved in this project, one of the main
conditions should be the establishment of a legal framework covering the issue of
liability for environmental damage. For all actors involved, it should be clear from
the start what acts may trigger liability. A sufficient framework regulating liability
for environmental damage of the project parties, whether public or private, may
very well contribute to the prevention of environmental damage. On the one hand
the scheme of liability with regard to environmental damage provides for the legal
responsibility of someone who has violated a binding legal norm by damaging the
environment as well as for the obligation to remedy the damage, while at the other
hand it is a means of protecting the local communities from damage to their
environment.„54

At the Conference, where I was present as an observeks, experts discussed the loopholes in
national legal instruments and the absence or at least lack of clarity of a legal structure to rely on
in case of future environmental damage. The Chadian lawyer Deoukoubou Christophe wrote: "It
should be underlined from the start that, with regard to the environmental protection and related
responsibilities, the Chadian national legal system lacks suitable legal instruments."56 He speaks
about 'excessive delays' in the adoption of laws and the lack of transparency of national
legislation, and about the fact peqple hardly know about the laws. But what is more, by referring
to article 21.5 of the Conventions   of the involved parties in the Project, he is stating the fact that
'The Convention prevails over the laws ofthe Republic of Chad in the event of contradiction and
incompatibilities between them."

Another expert at the same Conference of NC-IUCN, Saman Zia-Zarifiss, is even more
pessimistic about the opportunities that local people have to get their rights. In his contribution
for the Conference59 he argues as follows:

"Based on the information available currently, this paper concludes that there is
effectively very little legal recourse for any individuals in Chad or Cameroon
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whose person or property may be damaged by the activity of these companies. As
set out in more detail below, these Multinational Corporations (MCNs) can operate
with impunity as a result of a number of systematic, structural and material
shortcomings  in the  law as it applies  to the transboundary activity of corporations.
The domestic legal system of Chad and Cameroon, which would ordinarily (and
ideally) adjudicate any claims against the private companies operating the pipeline,
suffer from a variety of shortcomings that prevent them from adequately
monitoring the activity of MCNs in their jurisdictions. Furthermore, the
complicated legal structure of the MCNs' involvement in the pipeline project
shields them from liability in Chad or Cameroon. Finally, the tremendous
asymmetry of resources in favor of the MCNs allows  them to effectively resist, and
at worse, bully into submission, the local judiciary."

After the Conference  in the Hague the organizers  sent a letterw  on  April  11,  2000,
to the President of the World Bank and Executive Directors indicating the different
obstacles as discussed during the Conference, such as "the lack of predictability
and liability as a result of non-applicability of national laws, the non-applicability
of international treaties, wide powers of the consortium to act as an official state
organ: violating the rule of law, the  lack of predictability and liability as a result  of
ambiguous articles and the  lack of appropriate enforcement mechanisms."

They then advised the World Bank by saying:

"As stated above, current legal methods do not adequately account for the range
and influence of the activities of multinational corporations. International law does
not apply to legal persons, while the host states in the developing world often lack
the power or political will and the legal means to effectively control these powerful
companies."  [...]"  In the absence  of any meaningful legal accountability  for  the
companies involved in the pipeline project, the only source of normative regulation
for the behavior of the companies involved comes from the World Bank's
Guidelines. Application of these Guidelines, though not of direct legal force,
should be conditional for participation by the World Bank. The availability of these
Guidelines, and the oversight performed by the Bank, its member states, and
various NGOs on compliance with these guidelines, are at the moment the best
means to enforcing a minimum of accountability of the oil companies involved in
World Bank funded projects."

In other words, the involvement of the World Bank with its Guidelines and controlling
mechanism was for the participants the only available guarantee that those Guidelines (policies
and procedures) would be met.

In answer to their letter the World Bank reacted61 on the different issues as mentioned above. The
following are worthy of mention. On the lack of predictability and liability as a result of non-
applicability of national  laws it is said:  "It is undisputed in international business that the parties
to an international agreement enjoy the freedom to choose the applicable law governing their
business-related relationships Reading this one could say that the operations of the private42

sector or transnational corporations means a total freedom for the corporations. That might be a
too simple conclusion when reading further on what was said. The statement follows:
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"The  International Law Institute mentioned expressly,  in  its 1979 Resolution,  that
66contracts between a State and a foreign private person shall be subjected to the
rules of law chosen by the parties", and that the rules of law chosen in accordance
with the preceding provisions shall govern the incidence of contractual liability
between the parties, in particular those raised by the State's exercise of its
sovereign powers in violation of any of its commitments towards the contracting
partner".[...] This is the case of the two "Conventions d'etablissement' concerning
TOTCO and COTCO. Article 30 of the COTCO Convention expresses this

princ le of freedom of choice of the governing law and defines the applicable
law.'

Reading such answers one needs to consult lawyers to understand, if possible, which laws will be
applicable at the time there is an incident. It is in any case clear that local people will need the
support of lawyers with an experience in international law. This will by no means be possible for
most if not all people in third countries to afford, let alone the States themselves involved. I
would like to stress that the World Bank and other MFIs and also Equator Banks guarantee that
proper budgets will be made available for local people and their representatives in cases of
incidents, through proper assurances on an international level, paid from the project budget. See
below the subject ofparticipation funding.

During the discussions on Chad the incident of Bhopal has been often put forward as an example.
In December 1984, a Union Carbide plant in Bhopal began leaking 27 tons of the deadly gas
methyl isocyanate.64 The six safety systems to avoid such leaks were not operational. Half a
million people were exposed to the gas. Thousands of people died immediately while ten
thousand died in the aftermath. According to 'The Bhopal Medical Appeal'65 the region is still
suffering. Local groundwater   and well water   near   the site revealed   in 1999 mercury levels
"between 20.000 and 6 million times those expected". In the case of Bhopal, it was almost
impossible for the local people to claim their right to receive compensation. "It took until 1989
that Union Carbide, in a partial settlement with the Indian government, agreed to pay out some
$470 million in compensation. The victims weren't consulted in the settlement discussions, and
many felt cheated by their compensation $300-$500 or about five years worth of medical
expenses. Today, those who were awarded compensation are hardly better off than those who
weren't." Union Carbide later expressed its discontent with the way the compensation was
handled but they  say it is the responsibility of the authorities in India to pay out the compensation.
The local government of Bhopal   in 1991 charged Union Carbide's   CEO   at  the   time   of  the
disaster. The case so far did not come to court. The case of Bhopal makes clear that local people
will be the victims and losers if a state and a transnational corporation are involved in serious
incidents. Undoubtedly, there will be an increased pressure of the world community on financial
institutions and governments to exercise the so called Environmental Impact Assessments. Most
of it can be expected in the natural resource sectors-such as agriculture, mining, energy, road
construction, forestry, fishing and tourism.66

Request from Chad Lodged with the Inspection Panel

Finally the Panel received a Request for inspection on March 22, 2001 by Mr. Ngarlejy Yorangar,
a Member of the Parliament in Chad's National Assembly, who acted on behalf of more than 100
residents in the vicinity of three oil fields of the Project area, in the Southern part of Chad. The
Panel investigated67. In the Executive Summary of the Final ReporP we69 wrote the following
general note about the project:
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"The Chad-Cameroon Oil Pipeline Project (hereinafter referred to as the Pipeline
Project or the Project) is the largest energy infrastructure development on the
African continent. Estimated at USS 3.7 billion, it is being funded largely by
private industry (Exxon Mobil, Petronas, and Chevron). It involves the drilling of
300 oil wells in the oilfields in the Doba region of Southern Chad and the
construction  of a 1,100km long export pipeline through Cameroon  to an offshore
loading facility. With petroleum reserves estimated at 225,000 barrels per day, the
Project is expected to yield approximately US$2 billion in revenues to Chad over a
28-year operation period. The World Bank and the International Finance
Corporation (IFC) are participating in the project by providing US$ 39.5 million
and US$ 100 million respectively':m

The Panel, while reporting on the situation on the ground in Chad, refused to ignore serious
human rights violations and reported them in the Final Report Thanks to the perceptivity of a
representative of a Chadian NGO representing the people in the field, we were directed to the
right area and villages where the pipeline was crossing the fields.71 Without her we might not
have arrived in a village where the Panel received stories from the entire community about what
happened with  them.  Many  of the families lost their crops as a result of the ongoing construction.
The people told us that when the officials came to see them and negotiate about compensation,
they came with the army. To understand the impact of such an act, one has to know that the
southern part of the country where the pipeline was constructed had just gone through a civil war
for years: a war between the Christians in the south and Islamic peoples from the north. President
Deby of Chad was at the time of the civil war a colonel in the army of the previous president.  In
the war many people in the south lost their lives. Fear for the army still existed. Bringing in
soldiers in such a situation was received by the Panel as a strong form of intimidation. The Panel
recorded the following findingsn in its Report:

"The Panel has also examined several reports addressing governance and human
rights situation in the country, and the extensive exchange of correspondence
between Bank Management and NGOs in Chad and abroad. The Panel also takes
note of the fact that on more than one occasion when political repression in Chad
seemed severe, the Bank's President personally intervened to help free local
opposition leaders, including the representative of the Requesters, Mr. Yorangar,
who was reported as being subjected to torture.„73

Nevertheless, the Panel also noted:

"The Panel appreciates the fact that the frequently imprecise concepts of
'governance' and 'human rights' acquire special significance in the context of the
Bank's mandate and operations. Nonetheless, the Panel takes issue with
Management's narrow view, and draws attention in this connection to the United
Nations Universal Declaration of Human Rights adopted in December 1948,74 three
years after the Bank's Articles of Agreement cited above entered into effect. On the
fiftieth anniversary of this Declaration, the Bank wrote: "The World Bank believes
that creating the conditions for the attainment of human rights is a central and
irreducible goal of development. By placing the dignity of every human being -
especially the poorest- at the very foundation of its approach to development, the
Bank helps people in every part of the world build lives of purpose and hope. And
while the Bank has always taken measures to ensure that human rights are fully
respected in connection with the projects it supports, it has been less forthcoming
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about articulating its role in promoting human rights within the countries in which
it operates75,„76

And finally:

"As for Human Rights, Management states in its Response to the Panel that '*the
Bank is concerned about violations of human rights in Chad as elsewhere while
respecting the Bank's Articles of Agreement which require the Bank to focus on
economic considerations and not on political or other non-economic influences as
the basis for its decisions. In evaluating the economic aspects of any project,
human Rights issues may be relevant to the Bank's work if they may have a
significant direct economic effect on the project. Having carefully considered all
aspects of this issue, Management's conclusion is that the Project can achieve its
developmental objectives." In other words, according to the Management
Response, if human rights issues have "significant direct economic effects" on a
Bank financed project, they become a matter of concern to the Bank.77 Otherwise
they don't. In this case, Management feels that the project "can achieve its

78 „
development objectives," so human rights issues are of no direct concern   .

From the statement or finding of the Panel one can understand the dissatisfaction of the Panel
with the ignorance of the Bank to  take up the issue of human rights violations  in the borrowing
countries." The previous statement of the Panel might have attracted the attention of Mr. Dailino
(see above) who later on made a similar statement.

Sadly enough the recent developments in Chad now even more demonstrate the necessity of
(legal) support for the local people in the project areas. The Inspection Panel showed its concern
over the capacity of the country to implement the projects under the loan agreement. The Panel,
ofwhich I was a member at the time, made the following findings:

"As noted in paragraph 75, a key objective of the Capacity Building Project, and a
major rationale for the Bank's involvement in the Project, was to develop and
strengthen the institutional capabilities of the government to a level where it could
manage the petroleum sector in environmentally and socially sound manner. This
included increasing the Government's capacity to the point where it could begin to
monitor the project effectively before the revenues start to flow. This objective has
not been achieved and raises questions about the Project's ability to realize several
of its social objectives.' And: 'The Panel recognized the lack of human and
institutional capacity at the national level to manage and monitor projects of this
magnitude and complexity

,79

The government of Chad, supported by the Chadian National Assembly, recently breached the
contract with the World Bank by disregarding the Petroleum Revenue Management Law with the
adoption of amendments changing the Law. This law, according to the World Bank "adopted by
the National Assembly and passed into  law by the President of the Republic of Chad in  1999, was
a deciding factor in the World Bank Group's support for the Chad-Cameroon Oil Pipeline Project,
which represented a unique opportunity for Chad to use its oil revenues to finance desperately
needed poverty reduction. As part of the loan agreement with the World bank, the Government of
Chad specifically undertook not to amend or waive any provisions of the law in ways that would
'materially and adversely affect' the revenue management program established under the law.
The law directed the bulk of direct revenue  to the Government from the Chad Cameroon pipeline
Project to agreed- to 'priority sectors,' such as health, education and rural development, that are
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linked to improved living standards and poverty reduction. The law also created a Future
Generations Fund, to ensure there would be some benefits to the population once the oil reserves
are exhausted. „80

The Bank further expresses its realistic fear that the passed amendments would broaden the
definition of priority sectors and include other sectors such as territorial administration and
security. This would allow the transfer of US $36 million of the Future Generation Fund plus the
re-allocation of royalties and dividends to non-priority sectors. This will according to the Bank
'substantially weaken the poverty focus.' 81 The Bank announced its suspension of disbursements
to Chad in the press release.82

Even more alarming is the possible transfer of the money into the direction of military spending.
Chad has become part of the crisis in Sudan. The Sudanese government tries to overturn the
government of Chad and President Idriss Deby.83 The risk that Chad will fall back into a civil war
again is serious. If at the end of the day the oil revenues are used for military activities one may
wonder what kind of development has been created in a project with the involvement of the
World Bank that entered Chad soon after the country tried to recover from a Civil war.

Panel Reporting

Another subject often debated concerns the momentum of the publication of the Panel's reports
and what these reports could contain. In the introduction to an item in the questionnaire I wrote:
"The reports with its findings from the Inspection Panel are finally made public exactly as they
were written by the Panel members. It is the release of the findings to the public domain that
constitutes the strength of the work of such mechanisms." The independent publication could
make the difference for the people that try to protect their rights. In the case of the Inspection
Panel  of the World  Bank we often have noticed that publication  of the reports  in the media had  a
substantial effect. In my experience two things could happen.

In a regular case84 the Panel finalizes its report and sends this to the secretaries of the Board of the
Bank and to Management. Management then has six weeks to write their report in which they
note how to mitigate or change those elements in the project that, according to the Panel's
findings were not in compliance with the policies of the institution. The report then is still
confidential. After six weeks the Executive Directors table the two reports on the agenda of a
Board meeting and discuss together with the members of the Panel and Management what should
be done. The final decision of the Board together with both reports is finally made public.  So the
public has the opportunity to examine the decided actions of the Board of the institution within
the context of the Panel report. The Executive Directors will be aware of civil society and the
media following their decisions closely in sensitive cases. They will take decisions not too much
in contradiction with the findings of the Inspection Panel.  This is where the influence of the Panel
is to be found.

Secondly, it would not surprise the readers of this study to hear that the Panel down the road was
confronted with attempts from inside the institution to change its textual findings. Once this was
so clear it created a weighty discussion in the Panel about the duty to leave or give up the 'seats'
in the Panel. Finally, nobody drove home the point. When the Panel explained it did not want any
interference in its final work, its position was defended by a group of Executive Directors that
understood  the role of the Panel, and as a consequence  it was accepted by Management.  Over and
over again the Panel has to explain it is not the Panel that has a conflict with ManagemenL The
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Panel is supposed to be above the parties. A conflict or disagreement that exists and leads to a
request for an investigation is a conflict between the Requesters and Management and not a
conflict with the Panel.

Informing the public about the failures of an institution is something rarely executed. Henry
McCandless, a consultant in accountability with a background in the Office of the Auditor
General of Canada is rather adamant when describing the intentions and practices of authorities to
inform the public:

.The range of authorities' intentions across the planet that call for publicly-
challenged equity statements is huge, but if the statements were required, those

affected by the intentions would soon learn how to figure out the basic fairness
trade-offs and what's missing from the statements. As George Washington said,
citizens will make sensible decisions if they are reasonable informed. What has
been missing in benefit-cost assessments that governments claim they already
producing is the information we need on the "who" questions: who benefits and
who pays-and for how long.

Considering obvious examples in the use of natural resources, what would a
rigorous publicly-challenged equity statement have explained to the several million
citizens of Toronto about the development plans to wall off their downtown lake
waterfront with condominiums? What would it have explained to British
Columbians about the Bamberton land proposal on lower Vancouver Island, or
clear-cut logging? What would it have explained to Prince Edward Islanders or
Skye residents about the bridge proposals? Or to the Dutch, about freight railway
tracks across the Netherlands from Rotterdam into Germany, or the Australians for
their car racing track in parkland? Or the merits of an intended huge dam in China
or India?„85

If McCandless had written the book today he could for example have added to his list a reference
to the streamlining of the Mississippi, the occupation of natural water reservoirs for industrial
purposes and the information given on the risks of those interventions to the citizens of New
Orleans.

Exceptions to the rule ofpublication are for example in the case of a mediation process and in the
case of proprietary information. In the first case one could understand that proprietary
information normally should not be made public. But what if it relates to actions and profits of a
private company developing an infrastructural project that could concern the  lives of thousands or

more people, as mentioned by McCandless? And what to do with information related to national
security? Who will determine if information is dangerous to national security? In certain states I
would not leave that in the hands of leading regimes. It is evident that large infrastructural
projects involving the lives  of many  people or changes in social systems such as health  care need

proper procedures and norms. It is obvious that new norms of what could be published, what
authorities decide on this with what mandate, and which procedures are available, should be
further developed, to begin with, the highest degree of transparency in the procedures of
developing proper answers to the later questions  is a must,  if we want to rely on and trust our
democracies.
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Independence of the Panel

The independence of the Inspection Panel has from the start been studied and criticized but is of
vital importance. A Panel that has no independence has no meaning. The Resolution establishing
the Panel states "Members of the Panel shall be elected on the basis of their ability to deal
thoroughly and fairly with the requests brought to them, their integrity and their independence
from Bank's Management, and their exposure to developmental issues and to living conditions in
developing countries." The members of the Panel often have to explain their status of neutrality.
In almost every lecture or workshop they attend, the question is raised how independent the
members can be. The doubt or disbelief expressed is certainly caused by the fact the members are
receiving an income paid by the World Bank, the institution they are supposed to independently
'control' or investigate. The answer to such related questions is that the guarantee of the
independence is laid down in the resolution establishing the Panel86, which prescribes that
Members of the Panel after their term with the Panel is over, never can work for the World Bank
again. In addition the resolution prescribes that employees of the Bank, at either staff,
Management or board level, can only be appointed as a member of the Inspection Panel after they
have been absent from the Bank for at least two years. By creating those rules, the Board of the
Bank wanted to guarantee the independence of the mechanism from Management. The members
of the Panel appointed so far, have never been previous employees of the World Bank. Whether
two years will create enough distance is in question. Some experts that participated in the survey
(See Part III) expressed the view that two years is not enough and others feel no one should be
appointed that worked for the institution before.
The Resolution provides a term of five years  for each member:  "[...] no member may serve for
more then one term." The underlying principle is that Panel members should have no future Bank
function. The belief is that exclusion from future work at the Bank will make members more
independent.87 Nevertheless, after five years in service, Members presumably have a lot of
knowledge and, despite the notion of independence, there is also an argument that strong
knowledge and experience is being  lost too  soon. The possibility of one more term,  as is common
in leading functions in the United Nations, is under discussion. The independence of the members
of the Panel should also go for hired experts that advice the Panel. The Panel had to learn this
through experience.

88

Weakening  of the  Policies

Through the years the World Bank together with the other MFls have developed important
policies of which without doubt the Environmental Impact Assessment Policy" and the
Indigenous Peoples Policy have been the most influential. The importance of other safeguard
policies also cannot be underestimated: Natural Habitats, Forests, Pest Management, Cultural
Property, Involuntary Resettlement, Safety of Dams, Disputed Areas, and International
Waterways. 90

The safeguard policies and procedures of the World Bank group, the other MFIs and business
principles'l in the private sector themselves, are for the most part not explicitly covered by the
questionnaire, which deals mainly with the different structures o f accountability mechanisms.  The
development of the policies  of the different Bank institutions and their 'legal implications' would
be a study in itself. The exception I obviously made was for the existence or non-existence of
human rights policies, since I took the position that the absence of it affects the overall credibility
of the entire institution. (Part III, Chapter 8: item 4).
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Policies and principles are constantly under discussion and regularly revised. At present, IFC for
example is in the middle of a process together with the Equator Banks and civil society in order to
'up-(late"2 its policies.
Nevertheless some issues concerning the policies  must be raised since they are related to the
functioning or mandate of the mechanisms. The following practical or managerial subjects related
to the policies have been presented in the questionnaire.
Often the question is raised whether the Inspection Panel should be involved in the re-
assessments of safeguard policies. During my years in the Bank I have been involved in
discussions about the revision of both the Forest Policy  and the Indigenous Policy'S on an
informal basis. Legal advisors to the Panel consider involvement of members of the Inspection
Panel as a conflict of interest. The view expressed is that the Panel is there to investigate if Bank
projects have been conducted according to its policies. Although one can very well understand the
more legalistic approach of this view it is regrettable that the experience of the members of the
Panel in the Bank and in the field investigating on compliance with the policies could not be
available when policies are amended by the Board. It derives from the rule 'A judge is not the
maker of the law but the controller of the law'. The discussion in itself is an indication of further
'verjuridisering' (making it more judicial) of the accountability mechanisms within the MFIs,
such as the Inspection Panel.

Each time the policies are revised, the process of the revision is followed closely outside the
World Bank by the NGO community and in the case of IFC policies also by the Equator Banks.
Shannon Lawrence ofEnvironmental Defense notes the following on this:

"In principle, the World Bank's safeguard policies, as they are called, are important
tools to protect communities and the environment. By ensuring environmental
assessment standards, consultation with affected communities, information
disclosure, compensation and livelihood restoration, the protection of biodiversity,
and other goals, the safeguard policies help to reduce the negative impacts of
development projects and promote positive outcomes. The safeguard policies were
designed to guarantee certain standards of social and environmental protection in
World Bank projects,  even if these protections  are not provided under national law.
Recognition of the power imbalances within countries, through which
communities' rights are often subverted was an important factor in the
develoOpment   of the safeguard policies. [...] Despite the importance   of  the
safeguard policies and their achievements, the World Bank's policy framework has
come under increasing pressure since the late 1990s. The Bank failed to
comprehensively implement and to consistently update its safeguard policies based
on the latest best practice standards and the findings of multi-stakeholder reviews.
Elements of Bank Management and some member governments have
disingenuously argued that the policies cost too much, and have charged them with
slowing or reducing Bank lending.

„96

Some critical observers of the Inspection Panelg' go a step further by saying the policies of the
World Bank have been compromised by the Bank as a result of Panel reporting. In Washington
one can listen to the view expressed regularly that some ofthe stronger Bank policies, such as the
Indigenous Peoples Policy, are being weakened as a result of critical reporting by the Panel on
policy violations.  With this critique the NGO community conveys its conviction the reports of the
Panel have a strong influence. No doubt there is an influence in the Bank as often expressed by
Management itself, the Board and the President. Still this led to sometimes derisive reactions in
the circles of the Panel. One remark was. 'It is one or the other: you believe in strong policies
without any control on enforcement or you want the control.' So the last query of the
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questionnaire, question 23 on this item, in the form of a statement about the policies raised is:
MFIs and TNCs weaken their Principles as a result of strong judgments made by accountability
mechanisms.

Use of 'Country Systems'

Lately there have been proposals from Management to transform the process that guarantees the
use of the safeguard policies in Bank projects. The Bank today is in competition with private
sector banks that operate  in the same market, and  in  the last decade  it lost part of its market to the
private banks98. In particular middle income countries can borrow from the private sector at
almost the same interest rates and conditions. Questions have been raised about the Bank's many
procedures, policies, and principles.  Why go through such a lengthy process, and particularly if it
is also costly? Besides, many countries felt they have already put in place enough systems,
institutions and national legislation that can guarantee the equivalence of their own policies and
standards with those of the World Bank. This process was accelerated with the entry of the ten
East European States into the European Union. The ten countries, six of them borrowing
countries", had to adopt the European environmental and social legislationi 00, before entering the
Union.

One effect of the so-called 'Use of country systems' is clear. It means the Bank will "make use of
the country's national, sub-national, or sectoral implementing institutions and applicable rules,
laws, regulations, policies, and procedures for the activity being supported by the Banktol." The
idea is that the costs for the borrowing countries will be substantially reduced, since they do not
need to create parallel structures to the systems they have already in place. Inside and outside the
Bank the question  of what  this new approach would mean  for the role  of the Inspection  Pane  has
been raised and intensely discussed. The conclusion has been that the role of the Panel was not
changed. The 'Use of country systems' would only be in place in countries that have national
legislation equal  to the policies and safeguards of the Bank.  In case of minor gaps, Management
has to make sure those gaps are filled with supplementary policies.

Thus, when a Request is submitted to the Panel from a country that is using its own country
systems, the Panel then 'could, with regard to the issues raised, examine Management's
assessment of the equivalence of the relevant Bank policies and procedures with the country
system,02., In practice this means the Panel has to make a tjudgment' over the judgment of
Management when declaring the country systems equal to the policies and safeguards of the
Bank. With the earlier concern in mind of Mr. Shihata, one can raise the question if this makes
the Panel more of a 'policing body'? That would be rather different from what it was before.
President Wolfensohn wrote  in 1998 about the Panel "By giving private citizens  - and especially
the poor - a new means of access  to the Bank,  it has empowered and given voice to those we most
need to hear.„103

Access to the Panel

Another crucial subject for the optimal functioning of the mechanism is that of its accessibility for
affected people. Often the Panel was asked how people in remote areas confronted with the
execution of World Bank projects in their living area, could even know about the Inspection
Panel, let alone the procedures to file a claim. International NGOs likewise point at this problem
and call it an 'Unleveled Playing Field: A group of eleven NGOs while reporting on the
procedures ofthe Asian Development Bank say the following about this:
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"The ADB's requirements for an eligible Inspection Request are based on the
assumption that the ADB is working with project-targeted counterparts that are (a)
well informed about ADB policies and procedures and (b) have the resources and
technical knowledge equivalent to the ADB. The legalistic language of the
Inspection Policy and the requirements for filing an Inspection reveal the ADB's
lack of awareness of the cultural and resource differences between itself as an
international institution and the project-targeted local communities.„104

In the Resolution establishing the Inspection Panel the following is said about outreach:

"Management will make significant efforts to make the Inspection Panel better known in
borrowing countries, but will not provide technical assistance or funding to potential requesters."

The experience of the last decade is, so far as I observed, that Management has hardly shown any
effort to make the Panel known in the borrowing countries, especially in the most remote areas
where access to the Panel could be of critical importance. It might be too much to ask of
Management to inform their clients about how and where they can file a complaint against the
projects they (Management) are designing and implementing. On the other hand, Management
should be trained to understand that access to the Panel is an essential right for vulnerable people
that are harmed or could be harmed.

The subject of languages has also been an issue since the beginning of the accountability
mechanisms. The question is, do people have the right to lodge a claim in their own native
language? The ADB received criticism since its Inspection Policy required Requesters to make
the request in English and only a small group of countries have English as the official language.
The abovementioned group of eleven NGOs commented on this:

"Even in countries where English is the official language, local people usually
speak their own languages and cannot be expected to conduct correspondence in
English as required by the Policy or to understand the ADB policies which also
only exist in English. The ADB's requirement to file inspection Requests in
English stands in opposition to the World Bank's Inspection Policy which accepts
Request in all languages and expects the Bank Management to translate their
responses to the language spoken by the Requesters.

"105

The most encouraging and fascinating proposal concerning the access of the poor to an
accountability mechanism is to be found in Canada. As a member of the Inspection Panel I took
part in a Round table in Canada organized at McGill University in Montreal. Experts of the World
Bank and Canadian experts discussed different topics and exchanged information with a main
focus on environmental impact assessments. During the session, Dr. Husain Sadar, a Canadian

expert referred to the Canadian Environmental Assessment Act, that contains a provision called
"Participant funding". In Article 58 (1.1) of the Act it is stated:"(1.1) For the purposes of this Act,
the Minister shall establish a participant funding program to facilitate the participation of the
public in comprehensive studies, mediations and assessments by review panels established under
either subsection 33(1) or 40(2)." Canada appears to be unique in what it offers to its citizens. So
in large projects such as energy plants or pipelines that could affect the people in the surroundings
of the project, Canada sets aside a budgeti06 for those that might be affected. People may  use  the
budget for legal advice, organizing information sessions, training on how to operate in hearings,
or all kinds of activities in case they are against the project. It is the optimal democracy when a
government sets aside a budget for those that want to oppose the acts of the same government.
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Relations between the Inspection Panel and Management

Another subject for this Chapter concerns the relationship between Management and the World
Bank Inspection Panel that over the years had its ups and downs. Over time the relationship
between Management and the Inspection Panel settled somewhat down in calm waters. Managers
had to get used to an institution being involved in their projects at a certain stage, depending on
the timing of when a Request for an investigation arrived. It was certainly felt to be inconvenient.
In the early years the expression circulated in the Bank among Management, "Are you Panel
Proof?" Nevertheless, the cry in the outside world for an independent accountability mechanism
was received in the Bank. These days there is full acceptance of the existence of the mechanism,
but this does not automatically mean the outcome of the work of the Panel is easily accepted.
In the daily relations between Management and the Inspection Panel there are several recurring
issues. As mentioned earlier, the Panel has had to press hard to access all the relevant internal
documents related to a project. This can concern even internal e-mail conversations about a
project. For Management this was not an easy issue. Internal protests were expressed. One day
President Wolfensohn asked if we wanted to see e-mails to grandmothers. So, the Panel had to
explain that today official communications are often in the form of e-mails. The Panel finally
convinced Management that e-mails about projects could give an insight into the way the projects
and decisions were developed.
Relevant internal documents could also contain 'Proprietary' information, for example in cases
where the private sector is involved. Members of the Inspection Panel and their staff are subject
to  the same requirements of confidentiality  as the Bank staff. In certain cases  they  may  even have
to sign a specific confidentiality agreement to have access to information provided to third parties
under such conditions. This is no different from requirements in the private sector. The Panel
always respected this rule and for that reason insisted it be able to see such contracts.
On several occasions the question was raised by Management of the World Bank whether they
could view the final draft version of a Panel report to check on factual details. Their argument
was that factual errors in factual data could be avoided. The question was heavily debated. Given
the independence of the mechanism one can fully understand the hesitation or unwillingness to do
so. The Administrative Procedurest07 of the Panel state: "Recommendations and findings of the
Panel shall be strictly impartial: only facts relevant to the Request or investigation under
consideration shall be relevant to their decisions. Consideration of political factors shall be
strictly prohibited."

An argument in favor is that real facts, such as figures and data, could be interpreted wrongly. If
this then was communicated to the Panel, the Panel could decide if they were willing to accept the
information as pure facts and not as interpretations. So the final say was still supposed to be with
the Panel. Those that were against said it was opening the door to the involvement of
Management who are an object of the investigation. Another argument against the delivery  of the
final draft to Management is that the Requesters did not have this opportunity. Creating this
opportunity for the Requesters was felt to be a risk.

Another subject relates to the position of the General Counsel (GC), head of the Legal
department, of the World Bank. The GC is an advisor to both Management and to the Board of
the institution. As a result he is also an advisor to the Inspection Panel. The structure stems from
the legal system of the United States. For those educated in Roman law it is considered to be a
conflict of interest.  When this was discussed at the time of the establishment of the Panel, the late
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General Counsel It,rahim F. I. Shihata, disagreed with the view that a conflict of interest existed.
In his book The World Bank Inspection Panel: In Practice, he wrote the following:

'The request of some NGOs that the Board should have a legal counsel to advice
on Panel matters, separate from the Bank's General Counsel, was not granted. It
was recalled that the General Counsel is the Counsel of the Bank as a whole, not
one organ of it. He or she provides legal advice to both the President and the Board
on all matters, and neither the President nor the Board has a role in the formulation
of his or her views. This position allowed the General Counsel to issue statements
to the Bank's underwriters and external auditors without either of them questioning
his statements. In any event, the General Counsel was not involved in the
preparation of Management's response to the Requests for Inspection, and there

108was no scope, therefore, for the "conflict of interest".

So with this, the argument ofconflict of interest was not accepted.

It is nevertheless clear the GC is deeply involved in Bank matters. The GC signs the Statutory
Committee Report: a report informing the Board that the loan and project submitted for approval
complies with Bank legal requirements. This report is of interest to the borrower and the other
members of the institution. The Legal Department approves all loans, amendments and other
project documents before they go to the Board, to ascertain whether they are in compliance with
all applicable policies and procedures.

Relations between the President and the Panel

The last subject in this Chapter is a rather specific issue and concerns the relation with the
President. The President of the World Bank is not only President of the Board, but also President
of Management and Staff. When communicating with the President, it has to be clear whether he
is  acting as President of Management or as President of the Board.  In the years I was a member of
the Inspection Panel, the Panel always had easy access to President Wolfensohn. If difficulties
arose, it was more a matter for him being placed in a dilemma: to support Management in its
resistance to the Panel findings or to follow the independent Panel working on behalf of the
Board of the Bank. And difficulties indeed arose in several occasions. I will never forget the
irritations between Jim Wolfensohn and Jim MacNeill, chairman of the Panel about Bank projects
and Panel findings. If future living conditions of thousands of people in a project area were at
stake Jim MacNeill could fight for their rights reminding the President and his staff about the rule
of the Bank that people in project areas always have to find themselves after completion at least
in an situation equal to their circumstances before the project or in a better condition. People
should never be worse off. The President in his turn sometimes had to defend a project that
should bring economic development to the country for long term benefits for the whole nation. In
those discussions often a comparison was made that the developed countries also in the past went
through difficult times sacrificing people that lost their land and jobs such as when coal mines
were closed.  But at the end of the day the Panel findings were always accepted by the President

Before a report of the Panel was tabled for a Board meeting, the Panel always first had a meeting
with the President.  In fact,  if the President himself was chairing a Board meeting in which a Panel
report was tabled, the Panel had its best chances to bring its messages fully into the limelight. In
accordance with the internal Bank rules meetings of the Board are, in the absence of the109

President chaired by one of the Managing Directors of the Bank. In those cases the Panel
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automatically was placed  in a different position. One cannot expect of an official of Management
to be as independent as the President. A senior manager, who bears a responsibility for the project
placed on the table, will tend to defend Management. The President normally is aware of his
double function and should be able to distinguish between those two roles. I never understood
why the Board that established the Inspection Panel as their mechanism to investigate on their
behalf in difficult projects, never decided to designate one of the Executive Directors to chair a
meeting in which a Panel report is tabled.

In the past, the accountability mechanism of the Asian Development Bank had to report first to
the President. After the first revision  of the Resolution, the Mechanism now directly reports to the
Board and the President as Chairman of the Board.  In the Inter-American Development Bank the
structure of the relationship is still the same as the previous situation was in the Asian
Development Bank. Investigation reports go first to the President for approval before they are
sent to the entire Board. In the European Bank for Reconstruction and Development, the Office of
the Chief Compliance Officer will send the report, after the assessment is made, to either the
President of the Bank or directly to the Board of the  Bank. 1 10

As mentioned in the introduction of this Chapter, the subjects described formed the basis of an
international survey. The results of the Survey are recorded in Part III Chapter 8.

1 My wording.
2 See Part II, Chapter 3 on the Article of Agreement.
3 Idem.
4 The recently (July 2005) revised Operational Policy OP 4.10 on Indigenous Peoples article  1:
"1. This policy (1) contributes to the Bank's (2) mission of poverty reduction and sustainable
development by ensuring that the development process fully respects the dignity, human rights, economies,
and cultures of Indigenous Peoples. For all projects that are proposed for Bank financing and affect
Indigenous Peoples, (  3  ) the Bank requires the borrower to engage in a process of free, prior, and informed
consultation. (4) The Bank provides project financing only where free, prior, and informed consultation
results in broad community support to the project by the affected Indigenous Peoples. (5) Such Bank-
financed projects include measures to (a) avoid potentially adverse effects on the Indigenous Peoples'
communities; or (b) when avoidance is not feasible, minimize, mitigate, or compensate for such effects.
Bank-financed projects are also designed to ensure that the Indigenous Peoples receive social and economic
benefits that are culturally appropriate and gender and intergenerationally inclusive. " In the previous
policy the word human rights did not have yet such a prominent place.
In the previous Operational Directive on Indigenous Peoples,  OD 4.20 adopted in September  1991,  the
words human rights did not appear before paragraph 6 that reads as follows, "The Bank's broad objective
towards indigenous people, as for all the people in its member countries, is to ensure that the development

 rocess fosters
full respect for their dignity, human rights, and cultural uniqueness."

Compliance Advisor/ ombudsman "Annual Report 2003-04". p. 18: "In 2003, the CAO conducted a gap
analyses with respect to some basic human rights instruments as well as the existing Safeguard Policies,
which include some explicit and implicit references to human rights. The CAO also produced internal case
studies on how three IFC projects might have been approached differently if a human rights filter were to
have been applied at the outset.
One tension facing the CAO is the extent to which it should be involved in providing such advice without
prior guarantees of eventual disclosure. In this instance, the CAO took the unusual step of providing
assurances to IFC that it would not release the information publicly unless IFC chose to do so. The decision
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was taken as the issues are critical to advancing the institution's sustainability agenda and have been an
important contribution to the live debate about how best to reflect human rights concerns in IFC's revised
Safeguard Policies."
6 The websites of the African Development Bank, the Inter-American development Bank, The European
Investment Bank , The Japan Bank for International Cooperation do not mention human rights in their
articles of agreement or mission statement. The Islamic Development Bank does not publish articles of
agreement on its website.

EBRD Website: http://www.ebrd.com/pubs/insti/basic 1.htm.
8 Agreement Establishing the European Bank for Reconstruction and Development, introduction to the
articles: The contracting parties, Committed to the fundamental principles of multiparty democracy, the
rule  of law, respect for human rights and market economics; (...)Welcoming the intent of central  and
eastern European countries to further the practical implementation of multiparty democracy, strengthening
democratic institutions, the rule of law and respect for human rights and their willingness to implement
reforms in order to evolve towards market-oriented economies;
9 See the EDC Compliance Officer Website:
http://www.edc.ca/corpinfo/csr/compliance_officer/index_e.htm
10

Export Development Canada , 2003 Annual Compliance Program Report, p. 4:
EDC's human rights initiative was the topic of discussion at an internal meeting held mid 2003. The
meeting was convened in order to confer about EDC's current system for communicating human rights
issues with DFAIT pursuant to the Memorandum of Understanding signed in 2002. The CO advised that
perhaps, if changes were to be made to this system, other government departments be included in the
dialogue in order to ensure consistency of application of the government of Canada's practices in this
regard.
11  Mr. Ibrahim Shihata, is seen as one of the founding fathers of the Inspection Panel. The first edition of
his book 77:e World Bank Inspection Panel, New York: Oxford University Press, 1994 is internationally
recognized as a standard reference work on the mechanism of the Panel. This applies also for the second
Edition 77ie Inspection Panel: In Practice, 2000, Oxford Press He unfortunately passed away in 2001. The
Panel has not always agreed with the statements in Mr. Shihata's books.
12 Shihata. Ibrahim F.I.  The  World Bank Inspection Panel: in Practice.  New York: Oxford University Press,
2000 (second edition), p 210.
13

My wording.
14 Mr. Nanwani is at present the Associate Secretary of the Compliance Review Panel of the Asian
Development Bank.
15

Suzuki, Eisuke, and Suresh Nanwani. "Responsibility of International Organizations: The Accountability
Mechanisms of Multilateral Development Banks." Michigan Journal oflntemational Law 27 (2005) Fall,
it

. 177.
UN Website. Available from: http://www.un.org/law/ilc/ilcintro.htm. 'The International Law

commission was established by the General Assembly in 1947 to promote the progressive development of
international law and its codification.  Most of the Commission's work involves the preparation of draft on
topics of international law. Some topics are chosen by the Commission and others referred to it by General
Assembly or the Economic and Social Council."
17 Footnote 2 of Suzuki and Nanwani: "Responsibility of States for Internationally Wrongful Acts, G.A.
Res. 83, U.N. GAOR, 56th Sess., Supp. No. 10, U.N. Doc. A/Res/56/83 (Jan. 28,2002). See generally The
International Law Commission's Articles on State Responsibility: Introduction, Text and Commentaries
Uames Crawford ed., 2002). Hereinafter The International Law Commission's Articles on State
Responsibility.
18Footnote 3 of Suzziki and Nanwani:  U.N.  Int'I L. Comm'n, Report of the International Law, Fifty-Second
Session, UN. GAOR, 55th Sess., Supp. No. 10, at 292, U.N. Doc. A/55/10 (2000).
19 Suzuki, Eisuke, and Suresh Nanwani. "Responsibility of International Organizations: The Accountability
Mechanisms of Multilateral Development Banks." Michigan Journal  of International  Law  27  (2006)  6
February, 2006, p. 3.
m Idem p. 3
21 Idem P. 4-5.
22 Idem p. 11-12.
23 Idem, P. 5
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24 Idem p. 34.
25 The recipient countries.
26 Idem. p. 24.

27 Idem P. 24.
28 Mr. DaAino left the World Bank in the beginning of 2006.
29 Roberto DaAino's speech was called: The Legal Aspects of the World Bank's Work on Human Rights:
some preliminary thoughts ' ln. Human  Rights and Development:  Towards  Mutual  Reinforcement. Part G,
Chapter 20. Alston, Philip, and Mary Robinson eds. New York: Oxford University Press, 2005. Roberto
Daftino spoke at a One Day Conference 'Human Rights and Development: Towards Mutual
Reinforcement.', Co-sponsored by the Ethical Globalization Initiative and the Center for Human Rights
New York University School of Law. Daftino emphatically said he expressed his personal views.
30 The Inspection Panel made earlier a similar statement in its report on Chad. See under the sub-heading
'Request from Chad lodged with the Inspection Panel'.
31 Idem. p. 8 of the speech.
32 Darrow, Mac. Between light and shadow: the world bank, the International Monetary Fund and
International Human Rights Law Oxford-Portland Oregon: Hart Publishing, 2003.
33 The IMF is also called 'The Fund'. So it is the Bank and the Fund.
34  Idenl  p.  45.
35 Footnote in Darrow, Mac. Decision  No  284-4, 10 March 1948, Selected Decisions.  8   (1976)  at  35-36,
cited in Gold, J. (1979) at 3, 49.
36 Idem, p. 4647.
37 Idem P. 47.
38 Ideng p. 51.
39 Footnote 232 in Darrow, Mac. p. 51: E Denters Law and Policy of/MF Conditionalio' 135-36 (1996).
Denters intimated (at n. 38) that three members of IMF staff had confirmed this to him in interviews, but
would not disclose copies  of the written instructions themselves.
40 In the World Bank it was internally often confirmed that the President made some Senior Managers
responsible to closely follow the human rights situation in sensitive projects such as the Chad-Cameroon

ripeline
and inform the President who could act.

During my years in the World Bank I noticed that it was not only the Legal Department involved in the
policy and procedure making. On the specific items such as environment or rights of indigenous peoples, to
name lwo, it was obvious that the specialists of the Bank, with experience on the particular subject, over the
years played a very important role.
42

Idem p. 122.
43 Footnote in Rigo Sureda: "See Article VIII  of the IBRD Articles of Agreement."
44 Foomote in Rigo Sureda: "Id. At (A)."
45

Rigo Sureda, A. "The World Bank and Institutional Inovations", in E. Brown-Weiss, A Rigo Sureda, and
L Boisson de Chazournes. Eds. Studies in Transnational Legal Policy. Washington, DC: The American
Society of International Law. 31 ( 1999), p. 12.
46 Mr. Ibrahim Shihata, the General Counsel of the World Bank from 1983 to 1998, who passed away
lately.
47

Rigo Surela, A. "The World Bank and institutional Inovations", in E.Brown-Weiss, A Rigo Sureda, and
L Boisson de Chazournes. Eds. Studies in Transnational Legal Policy. Washington, DC: The American
Society ofInternational Law. 31 (1999), p. 13.
48 World Bank: Chad Cameroon Petroleum Development and Pipeline Project (Ln. 4558-CD); Management
of the Petroleum Economy Project (Cr. 3316-CD); Petroleum sector Management Capacity Building
Project (Cr.3373-CD).
49  See  also Prof.  Sheldon Leader.  "Human  Rights,  Risks,  and  New  Strategies for Global  Investment."
Journal of International Economic Law 2006 (forthcoming)
50 The World Bank Website: http://www.worldbank.org: The project intends to develop the oil fields at
Doba in southern  Chad  (at  a  cost of US$1.5 billion) and construct  a   1,070 km pipeline to offshore  oil-
loading facilities on Cameroon's Atlantic coast (US$2.2 billion). The sponsors are ExxonMobil  of the  U.S.
(the operator, with 40% of the private equity), Petronas of Malaysia (35%), and ChevronTexaco of the U.S.
(25%). The project could result in nearly US$2 billion in revenues for Chad (averaging US$80 million per
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year) and US$500 million for Cameroon (averaging US$20 million per year) over the 25-year production

 T re are different ways of spelling for the State of Chad.
52 In the case of Chad the World Bank financed the project via IDA and in the case of Cameroon it was
both IDA and IBRD.
53 NC-IUCN Symposium 'Liability for Environmental Damage and the Chad-Cameroon Oil Pipeline
Project', Held at the Netherlands Institute of International Relations, 'Clingendael'. The Hague: 25
February, 2000.
54 Bronkhorst, Serge A. Introduction in 'Liability for Environmental Damage and the World Bank's Chad-
Cameroon Oil and Pipeline Project, selected papers of the NC-IUCN Symposium held at the Netherlands
Institute of International Relations, 'Clingendael', The Hague, February 25, 2005, Published by IUCN
(ISBN 90-75909-05-5).
55 At the time I was a member of the World Bank Inspection Panel and it was realistic to assume the Panel
could be involved in a later stage, if a request for an Inspection was submitted to the Inspection Panel of the
World Bank, as later was indeed the case.
56 Christophe, Deoukoubou, "The Chad-Cameroon oil and pipeline project: liability for environmental
damage under the national laws of Chad", Chapter 5 in the selected papers of the Conference.
57 La Convention de Recherche, d'Exploitation et de Transport des Hydrocarbures de 19 Ddcembre 1988.
58 Saman Zia-Zarifi is a senior Research Fellow, Department of Public International Law, Erasmus
University Rotterdam
59 Zia-Zarifi, Saman. 'The (lack oj) Responsibility of Multinational oil companies in the proposed Chad-
Cameroonpipe/ine. Chapter 8 in the selected papers of the Conference.
60 Annex II in the Conference Report.
61 Annex III in the Conference Report
62 Idem, p. 119.
63 Idem.
64 http://www.bhopal.org
65 Idem.
66 The International Handbook of Social Impact Assessment, Conceptual and Methodological Advances.
Becker, A. and Frank Vanclay. (eds) Cheltenham UK: Edward Elgar Publishing Limited, 2003.
67

During both the Chad and the Cameroon case I was a member of the Inspection Panel and in both cases 1
took full part in the investigations in Chad and Cameroon and elsewhere in Europe (Paris) while meeting
with the Requesters.
68 The Inspection Panel Investigation Report, "Chad: Petroleum Development and Pipeline Project (loan
No. 4558-CD); Management of the Petroleum Economy Project (Credit No. 3316-CD); and Petroleum
Sector Management Capacity Building Project (Credit No. 3373-CD)", Washington DC: 17 July 2002.
69 As a member ofthe Inspection Panel I took part in the investigation in Chad as was earlier mentioned.
70 Idem, p. ix. Executive Summary.
71 The delegation traveled in the field in 3 cars. In the car in the front no one from the Panel had a seat. This
car, with a government driver, drove fast and directed the rest. 1 was seated in the second car with next to
me the NGO representative. She tried to ask several times to leave the main road and go into the field to
meet with affected people in the villages. Only after my intervention explaining it was up to the
independent panel to decide where to go, was the driver of the second car willing to give notice to the first
driver we were going to take another route.
72 The Panel reports findings and no conclusions.  It is finally the Executive Board of Directors that draws a
conclusion on the basis of the reported Panel findings and the reported answer of Management to the
findings.
73 Panel Investigation Report: paragraph 213, p. 61.
74 Footnote 201 in the Panel Investigation Report: "General Assembly resolution 217 A (IID of 10
December 1948."
75 Footnote 202 in the Panel Investigation Report: See complete text at the Bank's Website:
http://www.worldbank.org/html/extdr/rights/hrintro.htm
76 Panel Investigation report: paragraph 214, p. 62.
77 Footnote 200 in the Panel Investigation Report: Management Response, supra note 27, at §  151.
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78 Panel Investigation Report: paragraph 212, p. 82. Here I like to take the opportunity to thank my
colleagues for the moment we were able to show courage to formulate a finding in such strong wording and
to thank the staffof the Panel that supported us in doing so.
79 The Inspection Panel Investigation Report: Chad-Cameroon Petroleum and Pipeline project (loan No.
4558-CD); Petroleum Sector Management Capacity Building Project (Credit No. 3373-CD); and
Management of the Petroleum Economy (Credit No. 3316-CD),p. 26. http://www.inspectionpanel.org
80 World Bank Press Release No: 2006/232/AFR, "World Bank Suspends Disbursements to Chad". 6
January, 2006.
81 Idem.
ri World Bank website: World Bank Statement on Chad - The WB Group President, in his December 8
statement, expressed serious concerns about a proposal from the Government of Chad to significantly alter
the Petroleum Revenue Management Law. This law was a deciding factor in the WB Group's original
support for the Chad-Cameroon Oil Pipeline. The government of Chad argues that the proposed changes
are needed to boost revenue to its budget at a time of fiscal crisis. However in WB's view, the modifications
alone will fail to provide a lasting solution to the recurring financial problems that Chad faces but would
instead undermine the objectives of socioeconomic development, poverty reduction, accountability and
transparency that guided WB and international support for the Chad-Cameroon Pipeline project. The WB
has proposed to the Chadian Government other measures to strengthen safeguards in the management of
the country's public finances, while preserving the integrity of the oil revenue management system for the
benefit of all Chadians. The WB Group is expecting to hear the Government's response to its proposals.
83 NRC-Handelsblad, National evening paper, Rotterdam, March 17,2006
84 In a few cases, such as the Report on China, the Report already leaked to the press before it went to the
Board.  It is important to note that this never happened before the report left the office of the Panel and was
handed out to the secretaries of the Board of the World Bank
85 McCandless,  Henry  E.  A   Citizen's  Guide  to  Public  Accountability:   Changing  the  relationship  between
Citizens and Authorities. Victoria, British Columbia: Trafford Publishing, 2002, p. 130.
86 On September 22, 1993, two combined resolutions: Resolution No. IBRD 93-10 and No. IDA 93-6
established the Inspection Panel.
87 In the previous Inspection Function in the Asian Development Bank former members of a Panel could
work again for the ADB after five years have passed.
88 Once during an investigation I was unfortunately confronted with a hired consultant, advising the Panel
in Cameroon on the difficulties of the indigenous people living in the area where the oil pipeline is
crossing. I found it not acceptable that a consultant hired by the Panel had also been an advisor to the oil
company how to compensate the people that lost crops or land. This  I considered a conflict of interest.
89 The Environmental Impact Assessment Policy so far has been the policy most tabled in the Requests
lodged with the Panel, followed by the Indigenous Peoples Policy.
  See for the World Bank safeguard policies: http://www.worldbank.org/safeguards
91 Mort Multilateral Financial Institutions use the word "policies" while in the private sector there is more
diversity in the words used, like "business principles" or "codes of conduct" etc.
92 1FC opened via its website the opportunity for those interested to give comments on the draft revised
safeguard policies, renamed into performance standards. The Board of IFC adopted on 21 February 2006
the new environmental and social performance standards.
93 The World Bank (IBRD and IDA) policies and procedures are also available via the website of the
Inspection Panel www.inspectionvanel.org and search for policies & procedures.
94 The London based NGO 'Forest Peoples Programme on 2 March 2001, wrote a letter on the subject
'Concerns about the Weakening of World Bank Safeguard Policies' signed by NGO representatives from
all over the world. With a CC the letter was also sent to President Wolfensohn, Ian Johnson vice President
Environment, Joanne Salop, Managing Director Operational Policies, Ms. Maartje van Putten, Inspection
Panel, Claire Short Minister for International Development, UK, Ms. E. Herfkens, Minister for
Development Cooperation, Netherlands, Ms. Maj-Inger Klingvall, Swedish Minister for Development Co-

 eration.I also have been the 'rapporteur' on the Indigenous Peoples policy of the EU.
96 Shannon Lawrence, "Retreat from the Safeguard Policies, Recent trends Undermining Social and
Environmental Accountability at the World Bank". Environmental Defense, January 2005:
htto://www.environmentaldefense.ore. search for Shannon Laurence.
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91   D.   Clark,  3.  Fox,  K.  Treakle.   Demanding  Accountability;   Civil-Society   claims   and  the   World   Bank

Inspection Panel. Rowman & Littlefied Publishers, 2003.
98 This situation is in contradiction with the Articles of Agreement of the World Bank, that say the World
Bank will not finance ifothers can do it.
99 Annual Report 2003 World Bank Volume II: The following new EU countries were in 2003 eligible for
World Bank/EBRD funding: The Czech Republic, Hungary, Estonia, Slovakia, Lithuania and Latvia.
100 The so-called 'Common Acquis Communautaire' or 'Community Patrimony'.
lot World Bank Website on consultation on Country Systems
102 Joint Statement on the Use of Country Systems, E. Brown-Weiss chairperson Inspection Panel and R.
Daftino, General Counsel World Bank, June 8,2004.
103 The World Bank Inspection Panel, the first four years 1994-1998. Editor Alvaro Umana, Member of the
Inspection Panel ofthe World bank
104

"Strengthening Public Accountability, Revised Recommendations to the Asian development Bank
(ADB) for revising its Inspection Policy't By: Bank Information Center (BIC) USA, Coalition in Reforms
for Efficient and Equitable Development (CREED) Pakistan, Environmental Foundation Sri Lanka, Gama
Surakeema Savidhana Sri Lanka, Internationa Rivers Network (IRN) USA, Mekong Watch Japan, NGO
Forum on the ADB Philippines, Oxfam Mekong Initiative (OMD Cambodia, Urban Resource Centre
Pakistan, SUNGI Pakistan and Oxfam Community Aid Abroad Australia., March 2002. p. 21.
105

Idem, p. 22
106 It was mentioned during the meeting this is normally a small percentage of the total budget costs.
107 Administrative Procedures as amended by the Panel on July 10,  1998
los

Shihata., Ibrahim F.I. The World Bank Inspection Panel: in Practice. New York: Oxford University
Press, 2000 (second edition).
109 WorldBark."Board Procedures and Practices." Part A-II, Par. 2.1.
110

By the time this Questionnaire was developed it was not yet clear what kind of information is delivered
to the Board directly and what first goes to President.
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Chapter 8 Results of an International Survey

Introduction

As described  in the introduction to Part III, this Chapter reflects the outcome of the questionnaire-
based survey on accountability mechanisms. A selected focus group of international experts (see
below) answered the questionnaire. The responses and questions raised are grouped here among
12 items. Each item is introduced with background information (relating to the group of questions
within it) leading to the questions grouped in that item: In some cases when necessary,
background information is presented for a specific question. Then each question is presented
together with details of the numerical outcome and the comments of the respondents. All data
arising from the questionnaire is presented in further detail in Part V.2

Finally in some cases I will comment on the nature of the responses, either directly or at the end
of the item. In graphs differences in opinion among the four sub-groups are displayed and the
standard deviationl construes how much discussion took place within each group. The outcome
shown in the graphs does not always correspond with the written comments from the respondents.
In those comments the dilemmas and nuances are more spelled out. In the original questionnaire
47 questions were raised, 40 questions have been processed: some questions were overlapping or
irrelevant. In Chapter 2 the structure of the questionnaire is explained. In general the respondents
reacted on most questions while in rare cases leaving a question unanswered. If a question is
clearly not answered by a substantive group I will notice this. It has to be noted that in some cases
the experts were not easy to place in one group or the other, for example: a respondent that used
to work for a MFI could today be an independent consultant. A total of 74 specialists or experts4
responded to the questionnaire. In a few cases one questionnaire was answered by two or more
respondents.  In that case the questionnaire was still considered as one answer of one respondent.
At the end 74 questionnaires came back. The four different groups are:

Group I: Experts working for the Multilateral Financial Institutions (Total of
24).

Group II: Experts working for different transnational corporations and many of
them private banks (Total of 13).

Group III: Users of the Accountability Mechanisms: Representatives of Non-
Governmental Organizations (Total of 15).

Group IV: Independent experts from different parts ofthe World.

Those four groups are further explained in Chapter four on Methodology (Total of 22).

Item 1: Accountability Mechanisms: a Response to the Fast Growth
of Cross-border  Financial  Transactions

The first question in the questionnaire was related to the need for the creation of accountability
mechanisms in general for MFIs and TNCs. Cross-border financial transactions have increased
significantly in the last decade(s): Recently, foreign direct investment capital inflows in
developing countries surged by 40% to $233 billion. The role of large TNCs in the world
economy continues to grow, which is reflected in foreign direct investment and in the operations
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of foreign affiliates6. Resource flows from the World Bank are only one-third as much as the
private foreign direct investment flowing to developing countries7.

Figure 1 and 2 make clear how the different groups respond to two general questions on the need
for accountability mechanisms. Those questions were followed by four other questions
concerning the independence of the mechanisms, a difference in their structure for MFIs and
private sector, and the necessity to always make the reports public.

Question 1. Amid globalization and rapidly growing international financial transactions an urgent
need arose for the existence or creation of "accountability mechanisms" within Multilateral
Financial Institutions.

The important and main outcome is that in general all groups agree there is a need for
accountability mechanisms for both the MFIs and the private sector (see figure  1). When asked if
there   is  a  need  for  the  MFIs,   the NGOs overwhelmingly agree  at   100%  (only +3), followed
closely  by the experts  from the private sector that agreed  at  100% (41.6% +3  and  58.3% +2). The
experts working with or for the MFIs themselves agreed at 83.3% (37.5% +3,37.5% +2 and 8.3%
+1), 8.3% had no opinion and 8.3% disagree (4.10% somewhat disagree and 4.1% strongly
disagree). The group of independent researchers agreed at 70% (45% +3 and 25% +2),  15% had
no opinion and 15% disagree (5% -1,5% -2 and 5% -3).

A clear statement about the mechanisms for MFIs was made by a MFI expert as follows:

"Certainly some constituencies thought it was urgent, but there was also a school of
thought that the banks should remain 'banks', and not be accountable to the public except
through the government shareholders. In effect, it was a crisis for governance of the
banks, given the strong views in both directions." An expert well informed about the
World Bank said "I am not sure if I would agree with the statement that an 'urgent need
arose'. The World Bank's Inspection Panel arose after a very long and protracted
campaign by advocacy NGOs. The U.S. Government was instrumental in pushing for the
Inspection Panel's creation. It was a number of years before other MFIs instituted their
own accountability mechanisms with EBRD only instituting in 2004." Another expert              I
from inside an MFI said "Until then there was practically no accountability for IFIss in
spite of the lofty goals of their stated operational policies." And one says "The growing
negative social and environmental impacts of development were a major influence too."
A respondent from the private sector said: "There is a definite need to ensure
accountability. As the role of MFIs  is to assist poverty alleviation and development, there
exists a need to ensure that there is consistency of approach and that these goals are
appropriately met. As MFIs operate in a public arena and are funded by taxpayers'
money, it is essential that they be accountable and transparent."

Many reactions also refer to the non-existence of options to bring the MFIs under any court
system. One lawyer of a MFI stated: "MFIs should have a Panel system to be reviewed by
judicial experts since MFIs are not under the court system of any country." Others react by saying
there should  also be strong domestic courts that can address the actions of governments who now
fail to appropriately carry out their mandate. Another issue mentioned by several experts from the
different groups is that accountability mechanisms always have existed and not necessarily were
created as a consequence of globalization or an increasing number of international financial
transactions. Globalization perhaps increased the urgency.
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Question 2: There is also the necessity for the creation of accountability mechanisms within
'INCs and private banks.

On the question about the need for such mechanisms for the private sector: the four groups
confirm their position as in Question  1  and in the same order concerning the level of agreement.
Again the NGOs are most convinced (see figure 2). The NGO experts agree strongly at 93.3%
(86.6% +3 and 6.6% +2) with 6.6% disagreeing (-1). Interestingly, experts of the private sector
themselves agreed at 92.3 % (23% +3,46% +2 and 23% +1) and 7% disagreed (-2). The experts
of the MFIs follow closely when they agree at 91.3 % (26% +3, 34% +2 and 30% +1), 4.3 % had
no opinion and 4.3 % disagrees (-3). This time the independent experts seem to be more
convinced about the necessity of the mechanisms  in the private sector. They fully agreed at 80.9%
(47.6% +3 and 33.3% +2), 14.2% have no opinion and 4.7% disagree (-2).

Remarkably the experts ofthe MFIs seem to agree even more as soon as the question is asked if
the private sector should have an accountability mechanism. When asked about the institutions
they work for, they agree at 83.3 % and when asked about the private sector they agree at 91.3 %.
The   opposite   one can notice about the experts   of the private sector. They agree   at   100%
concerning the MFIs while speaking about their own (private sector) they agree at 92.3 %. It can
be understood when it comes nearer to their own working places people tend to hesitate more.
One MFI expert noted it this way: "These institutions need an Accountability Mechanism as
much  as the MFIs,  if not more for the simple reason that they are profit driven. Pursuit of profit
can sometimes blur social concerns." Another MFI expert is rather harsh on the private banks:
"This development is less clear. For most TNCs and private banks, the management is looking for
protection from civil society, rather than true accountability."

The statements of the respondents of the private sector are somewhat different from the summary
data shown in the graphics. One expert from the private sector wrote: "Specific accountability
mechanisms for commercial private banks/financial institutions would be highly inappropriate.
Private commercial banks do not implement projects on the ground. They are also not
accountable to 'affected communities' like a publicly-funded MFI (e.g World Bank, IFC, EBRD,
ADB). They are accountable to their shareholders. Of course, private banks must act within their
own good citizenship standards and seek to finance transactions that meet high standards. But the
difference is private banks do not interact with affected communities. This is the project
developer's role. Private commercial banks ensure that the project developer is adhering to
certain environmental and social standards (e.g. Equator Principles or some other standard) and
then ensure that the project sponsor is meeting its environmental and social obligations through
third party review and monitoring." Another expert from the private sector agreed with the later
statement and wrote: "Accountability amongst TNCs and private banks differs from MFIs as the
private sector has a primary responsibility to its shareholders and a secondary responsibility to
other stakeholders. However, the interests of all stakeholders need to be taken into account, and
the private sector increasingly understands the risks of limited transparency and accountability."

One of the independent experts had the following remark: "I doubt that this is a 'necessity', rather
a response to a widespread social pressure." Almost all the other comments from the independent
experts are strong in supporting the necessity. One says: "I Agree', voluntary action is not
sufficient. and the only effective instruments at the moment are accountability Rules and Stock
Exchange Rules. Parmalat's collapse shows these are insufficient." Another says: '9'here is
absolutely a need for such mechanisms that work mainly cross-border and that may become
'untouchable'- in this, there should be no difference for Multilateral Organizations and TNCs. For
the latter these count even more: Multilateral Organizations have representatives of all countries
in the Board to represent their interest." This latter statement to my opinion interestingly raises
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the issue of democratic control, what is lacking  in the private sector. Another comment from the
expert group seems to defend more the private nature of the private sector by saying:  "I think that
they  should have such mechanisms,  that it would be good for them if they did, but I think that it is
an issue for TNCs and private banks."

An NGO expert referred to the subject of law: "I wonder whether real accountability can be
generated internally  in such entities or whether we should ensure they are subject to the law of the
countries they operate in as well as to international law."
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Question 3: Accountability should be the same for MFIs, TNCs, private banks, and Export Credit
Agencies.

On the question whether accountability should be the same for MFIs as for the private sector the
respondents were at odds about the differences between multilateral organizations and the private
sector. The standard deviation is high. A strong majority of the NGO experts agreed, as did a
smaller majority of the officials of the MFIs, while a majority of the private sector experts
disagreed. The independent experts were almost equally divided (see figure 3). Particularly strong
on the necessity of an accountability mechanism for the private sector were the NGO experts who
agreed at 73.3% (33.3% +3,13.3% +2 and 26.6% +1), 6,6% had no opinion and 20% disagree
(13.3% -1 and 6.6% -2). This was distantly followed by a small majority ofthe experts working
for MFIs. They agree at 52.1% (13.6% +3, 18.1% +2 and 22.7% +5), 8.6% had no opinion and
34.7% disagree (22.7% -1 and 13.6% -2). Finally, the independent experts agree at 40% (15% +3,
10% +2 and 15% +3), 15% did not have an opinion and 45% disagree (25% -1,10% -2 and 10% -
3).

They all seem to agree on the importance of accountability. Between the groups there is not a
clear basis for the difference ofopinion on accountability being standardized. One expert from the
private sector argued "Standardized market transparency in a global environment is essential."
Nevertheless, most statements differ somewhat from the graphs. A NGO expert wrote: "I think
that this question is too vague. Given the very different structure and function of these
institutions, the structure and function of accountability mechanisms should be different. That is
not to say that accountability should be considered different at each of the institutions; merely that
the way in which that accountability is reached might have to be different." One MFI specialist
wrote: "Different stakeholders/different objectives. So the accountability mechanisms should also
differ." Almost the same wording was chosen by another NGO expert: "The principle is the same,
the modalities different." And an independent expert: "The different bodies serve different
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functions and stakeholders. Consequently  the type and extent of accountability must be different
if it is to be meaningful." And again an independent expert: "Recognizing considerable
differences  in the nature of mandate, corporate structure, operational procedures and management
styles, it may not be possible or even desirable to adopt the same Accountability Mechanisms for
each and every financial institution/organization". Many more comments with the same message
have been written.

Many expressed in their own way that public entities should be more accountable compared to the
private sector, since they rely on public money or tax money. One expert from a MFI wrote:
"With public ownership, the level of Accountability is probably the highest for MFIs and Export
Credit Agencies." Another one wrote:  "I can understand the point that allocation of public money
merits more probity than the use ofprivate funds. If a corporation wants to waste its own money,
and causes no harm (to society or environment) in the process, should it be prevented from doing
so? The phrase 'the same' is too strong in the question unless explained or qualified." The latter
specialist goes further by saying "MFIs require the highest accountability, since their multilateral
nature often provides them immunity from any national or international law."

As mentioned before, many refer to the option of the local courts that people can turn to in case of
violations or incidents caused by projects financed from the private sector, even though most
mention poor and inefficient local legislation and regulatory mechanisms. One MFI expert wrote
it is too costly for private business to have an accountability mechanism and said private banks
will be able to utilize existing systems from MFIs and Export Credit Agencies when they examine
loans to mega- projects. Nevertheless, just like the other three groups the majority of the MFI
experts were in favor ofaccountability mechanisms.

The majority of experts coming  from the private sector itself believed there  is a necessity  for the
creation of accountability mechanisms for the private sector (see figure 2). Nevertheless, most
respondents respond to the question that the system might be different. For example, the
following    has been mentioned: "Absolutely    not [...] there    are very different roles,
responsibilities, and stakeholders for MFIs, TNCs, private banks, and ECAs. Another one wrote:
"[...] the mandates, audiences, and stakeholders of each differ. The more public an organization,
the more it is expected to be accountable, as its mandate is primarily linked to serving the public
good"

Another private sector respondent made almost the same comment but went further by saying:
"Accountability amongst TNCs and private banks differs from MFIs as the private sector has a
primary responsibility to its shareholders and a secondary responsibility to other stakeholders.
However, the interests of all stakeholders need to be taken into account, and the private sector
increasingly understands the risks of limited transparency and accountability." Another private
sector expert has another view: "TNCs and private banks are already under legal accountability
systems for financial control, such as National Banks, SOX'0 and Basel II.11 This is out of the
scope of our expertise. The impact of their transactions on developing countries and sustainable
development is lacking an accountability system."

Some remarks

Overall it is again clear that many in the private sector themselves believe in the necessity of
accountability mechanisms. The representatives of the NGOs hardly put in writing some
comments on this issue. They give a high credence to the idea that the private sector is in need of
accountability mechanisms (see figure 2), but with a different structure. The immunity of the
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MFIs is definitely a hindrance for people that are harmed by a project financed by one of the
MFIs, as has been argued before. That the liability would be clearer in cross-border projects
financed by private commercial banks is just as doubtful.

The notion that accountability and also liability in the private sector are covered by national legal
procedures was somewhat pertinent for certain respondents. Within a robust democracy with
strong environmental and social laws, and where people have substantial access to complaints
procedures and financial support to file their claims in courts, it might in "normal" circumstances
be right to rely on the legal system and the provisions delivered by the state to protect citizens'
rights. Nevertheless incidents like the leaking of deadly gas in Bhopal indicate the difficulty the
poor can encounter while defending their rights. The financial means of companies able to hire
'an army' of lawyers is overwhelming. In the case of activities of TNCs operating outside their
'homeland' it is even more difficult I like to conclude that at present it seems irrefutable a
necessity to create independent accountability mechanisms both in the MFIs and in private
financial institutions.
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Question 4: The level ofaccountability is related to the level of independence of the mechanisms.

Almost all the experts endorse the importance of independence (see figure 4). Only amongst
experts of the private sector two individuals disagree at  18% (9%-1  and 9%  -3) while the majority
agreed at 72.7% (9% +3, 27.2% +2 and 36.3% +1) and 9% had no opinion. Not surprisingly the
experts of the NGOs overwhelmingly agree at  100% (86.6% +3 and 13.3% +2).  In the MFI group
it was about the same, with one exception they all agreed at 95.5% (39.1% +3, 43.4% +2 and
13% +1) and 4.3% had no opinion. Amongst the independent experts two had no opinion (10%)
and the rest agreed at 90% (30% +3, 35% +2 and 25% +1).

The statements amongst the experts of MFIs are strong. One filled in "Conditio sine qua non" and
another says "In order to be objective you need to be independent." One refers to the way the
question is formulated (see figure 4), by saying "Maartje, by 'is', you mean 'should be'. And one
says "The greater the independence the greater degree to which the mechanism can seek to hold
actors accountable, though it is not just the level but also the remedies available" Another MFI
expert makes a remarkable statement on the independence: "But in an inverse relationship.
Greater accountability does not necessarily result from greater independence," and another one
'There may be alternatives if the mechanism emphases on resolution of disputes".
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The few comments made by the private sector experts were somewhat different. As one could
expect there was more understanding  for the different position of the private sector.  One  said:  "In
theory yes, but in practice, and as it applies to banks, less so. Independent assessment of bank's
activities would be cumbersome, and the model should be that the bank undertakes to be
transparent and accountable, and this is audited by public opinion." I agree with the remark on
transparency, nevertheless I wonder how the public can hold a bank accountable if there are no
rules and structures on how to assess.  One  of the independent experts pointed  in a way  to  this by
saying: "Partially, independence is no guarantee as independent bodies have no means of
ensuring access to 100% of documents. Even last week there were press reports of large-scale
shredding of documents by the UK government."

One expert of the private sector saw the level of'independence' as tricky and goes on by saying
"An accountability Mechanism, to be effective, can NOT be just FAULT FINDING as the World
Bank Inspection Panel. For it to be effective, an ombudsman-like role/function that seeks to find
solutions to problems is more effective. This can still be a highly independent function and not
report directly to 'project management' (e.g. reporting to a project sponsor CEO). The key here,
again, is full independence to report/disclose on recommendations and findings."

Some remarks

I agree with the latter comment.  If an institution only establishes an accountability mechanism or
compliance review panel without a problem solving mechanism, it takes the risk of creating a
highly judicial system that mostly will deal with the question of guilt and liability.

On the independence I want to note the following. As long as insiders of an institution control
themselves as has been for long the case in many organizations and companies and often still is
the case, outsiders will not trust the outcome of the investigations or the results of any control
mechanism. It is human nature to defend what was wrong when it was an effect of ones own
activities. It is the same nature that makes the outsiders uncomfortable with the outcome. This has
long been known in history and it is surprising that it took so much time before it became an issue
in the different organizations. I remember my days in the European Parliament when we
discussed the independence of the evaluations of European development projects of the European
Commission. It was considered very normal that officials, responsible for the design and
implementation of projects, evaluated their own activities12. With further globalization and fast
growth of cross-border investments the issue became of paramount importance, as has been
argued in Part I.

Question 5: There is a significant difference between accountability functions for private banks
and Multilateral Financial Institutions.

The views expressed on this question are somewhat in line with the responses given to the
question posed earlier on accountability being the same for MFIs and private sector (see figure 5).
On the distinction between accountability functions used by private banks and by MFIs the
respondents this time more convinced than before. The experts of MFIs themselves did agree the
most, at 86.9% (26% +3, 52% +2,8% +1) 4,3% had no opinion and 8.6% disagreed (4.3% -1 and
4.3% -3), followed by the experts from the NGOs who agreed at 84.6% (30.7% +3,46.1% +2 and
7.6% +1) 7.6% had no opinion and 7.6% disagreed (-1). Likewise 72% of the private sector
experts agreed (45.4% +3,  18.1% +2 and 9% +1), while 9% had no opinion and 18% disagreed (-
1).  The independent experts diverged somewhat from the others since only half of them,  50% (7%
+3, 35.7% +2 and 7% +1) agreed, 28% had no opinion and 21% disagreed (14 %-1 and 7% -2).
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Thus, the summary of responses showed a high majority reconfirms their earlier expressed
opinion there is a significant difference between the functions used by private banks and MFIs.
The written comments overwhelmingly refer to the different nature of the institutions. As an
expert of one of the MFIs said: "This is an important topic and well worth discussing in greater
depth. The private and public entities have different definitions for the term, in my view."
Another one from the group said: "I don't know of any private banks with an accountability
mechanism. But they would have to be different since they have different forms of governance,
objectives, founding statutes etc."

Others refer again to the different legal positions of MFIs and private banks by saying: "Due to
their multilateral nature, MFIs have an inherent immunity status that private banks do not have.
Accountability functions of MFIs therefore do have an inherent legal dimension, and are for
complainants in fact the last resort for redressing efforts. Accountability functions of private
banks would have more a complaint function. They provide these institutions with a facility to
learn from mistakes reported by complainants. In case of non-redress complainants can in this
case still file civil and/or criminal court cases. Such an option does not exist for MFIs." This view
of an MFI expert is also echoed in a strong statement from an NGO expert: -Sure there is a
difference between accountability functions, but at the end of the day, the public has a right to sue
private institutions, while they cannot sue the World Bank. So accountability 'mechanisms' will
be different if you factor in legal rather than quasi-legal processes. I would argue that those who
have experience with arbitration mechanisms that involve the private sector, those who have
experience with class action lawsuits and suing corporations for their environmental and social
impacts, as well as those who have experience with accountability mechanisms in the public
sector should put their heads together and analyze what the differences are, whether those
differences imply seriously different approaches, and how citizens can gain greater standing in all
cases." I can only agree with this, further study is necessary.

Another comment, mostly mentioned by experts from the MFls was in the form of a more
fundamental question: should there be a difference? One said: "Why should these be different
accountability functions? Moreover it makes matters unnecessary complicated." Another
commented: "There is a significant difference but there need not be, although due consideration
must be given to ownership structure and mandate differences. It is inevitable that the use of
public funds by an international organization will attract higher levels of scrutiny and
accountability." Finally, one expert offered this insight: "There certainly are differences  [...] but
the accountability mechanisms of private banks draw inspiration from those of MFIs." That may
be near the truth. Again an expert among the MFI group suggested the subject warranted further
study. I only can agree with that.

Some remarks

The comments made about the immunity status of the MFIs and the conclusion that
accountability mechanisms of MFIs "therefore do have an inherent legal dimension", is important
to notice. (See also Part III Chapter 7). Yet it is evident accountability as a concept should not be
different for MFIs or private sector (financial) institutions. The difference could, but not
necessarily should, be found in what one respondent refers to: "consideration must be given to
ownership structure and mandate differences". Indeed for the MFIs it is clear: they operate with
tax money. The civil society has the right to ask them to be accountable. TNCs are owned by the
shareholders and private financial institutions are owned by both shareholders and the group of
people that trust their private capital with their accounts to the banks. To hold TNCs accountable
could at least be a demand from those that own shares, such as private share holders and pension
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funds,  and in  the case of private banks  it also could be asked by those that have an account  in  the
institution. However there is more. The scale of the private (financial) institutions and the
influence they have today in the globalized world (see Chapter  1) make them equal if not more
responsible for developments and changes the world is undergoing. As has been stressed in the
Chapter  1,  we  need new structures of control, since the influence of nation-states is diminishing
as a result of globalization.  What it should look like is the urgent question.

The civil society is losing its grip when it believes it still can control the world via democratically
elected bodies, such as parliaments, locally, regionally, nationally or via their representatives in
the international organizations created by the nation states. The private financial sector is today
the driving force. They have the obligation to open up to the world society. For that they have to
create an accountability mechanism.  (See also Chapter 6 and the recommendations of the Bank of
International Settlement). What format and structure it should have need further study. It could
begin with an initiative of the group of banks that adopted the Equator Principles. They together
as a group could establish a mechanism that in its working procedures could be somewhat similar
to the mechanisms of the MFIs. With the success of the Equator Principles, it is the right
momentum. (See last comment in Part III Chapter 7).
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Accountability without transparency is no accountability. Subsequently transparency without
openness or final publication of the accountability report is no transparency. Those concepts are
interrelated. This view leads to the following question.

Question 6: The reports of the accountability mechanisms must always be made public.

Not surprisingly when asked about public reporting there was an overwhelming agreement on it
in the following order: Amongst the experts of the NGOs there was a 100% agreement (86.6% +3
and 13.3% +2). The experts ofthe MFIs strongly agree at 86.8% (47.8% +3: 34.7% +2,4.3% +1),
4.3% had no opinion and 8.6% disagree (4.3% -1 and 4.3% -2). The independent researchers also
showed a strong majority with 80.8% agreement (42.8% +30,38% +2), while 9.5% had no
opinion (4.7% -1 and 4.7% -2). Finally the experts from the private sector had a somewhat
different view. Although the majority in general agreed at 84.6% (30.7% +3, 7.6% +2 and 46.1%
+1) it was not as strong as in the other groups: 15.3% disagreed (-1) .

The reactions to the question (see figure 6) are crystal clear. For an impression I have the
following comments written by the respondents:
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Respondents working for an MFI:

• "Globalization, involvement of the general public requires transparency
and disclosure."

•       "If not open  to the public, the mechanisms themselves jeopardize its reason
d'Etre."

•  "The only guarantee for full independent accountability is maximum
transparency to the public."

•   "Unless they contain information protected by intellectual property rights
or could be deemed as dangerous to national security."

•    "I guess there may be cases where secrecy might be positive but it's hard to
imagine a specific case. 1 would not exclude that possibility though."

•    Absolutely, but some provisions should be made to protect individuals and
proprietary information."

Respondents  of the  private  sector:

•   "This is the key ingredient to an effective accountability mechanism: full
disclosure and public reporting.

"

• "However, carefulness should be taken into account."

Respondents  of the  NGO  sector:

•   "If there is some specific difficulty to disclose information on business
confidentiality, only this confidential information could be deleted. But if
that information is really important to judge public interest, the
information should be disclosed."

•       "Only  i f and when they become public the accountability procedures reach
its end."

•      One respondent refers to the process and roles of the mechanism that give
good reasons to make the reports not public.  Even if the mechanisms are
independent and fair, in the case of arbitration or mediation processes it
should allow for privacy of the parties involved. The respondent says:
"Findings of fact should always be public, but if the parties to an
agreement have been able to resolve a conflict to the satisfaction of
claimants, and the claimants do not feel it is in their interest to disclose
terms of the agreement, then there should be some accommodation. The
respondent finally remarks that public disclosure or transparency is not the

"same or 'equal' to accountability or problem-solving.

Independent experts:

•    "Not necessarily. It depends on the structure of the organization and to
whom the organization is accountable. It may be that 'naming and
shaming' is not the most effective sanction for a private institution."
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Some remarks

It is clear from the statements probably all the experts adhere to a high norm of maximum
transparency and public reporting.  I assume that most of them if not all know the sensitivity and
importance of informing the public properly and at the right time. Nevertheless, many of them
were pointing at the exceptions that could or should be made. The following exceptions were
mentioned for not disclosing the information. (1) circumstances when parties involved agree not
to disclose the outcome of a mediation process, (2) proprietary information, (3) information
protected by intellectual property rights, (4) information that could be deemed as dangerous to
national security. So far no one would object to those exceptions. The risk is in the
interpretations. Who will declare information dangerous for the national security? Is it the
security committee of a democratic elected parliament or a Minister under control of this
parliament? So far one can understand certain choices made in a democracy. But not all states in
the world have a high degree of democratic systems.

What remains is the overwhelming agreement that reports finally have to be made public. Indeed
accountability and transparency go together.

Item 2: An Accountability Mechanism and a Problem Solving
Function

The World Bank has two different mechanisms or functions concerned with accountability (see
also for this Part ID. The Resolution that created the Inspection Panel gives the Panel a mandate
to investigate projects financed by IDA (International Development Association) and IBRD
(International Bank for Reconstruction and Development), together still responsible for the main
part of Bank operations. The Panel has no jurisdiction over IFC (International Finance
Corporation) projects, unless a request for an IFC project also financed by IDA/IBRD is
presented to the Panelll. The function of mediation is not introduced in the Resolution that
determines the mandate ofthe Inspection Panel.14
At a later date IFC, the third party in the World Bank Group, has introduced a 'Compliance
Advisor ombudsman' (CAO). The CAO has three functions. First there is the compliance role "to
independently assess whether IFC and MIGA have complied with their safeguard policies,
guidelines and procedures."16 The second role, the advisory role, "has the objective to provide
independent, timely and objective advice to the President of the World Bank Group and
management of IFC and MIGA."16 The main objective of the CAO is the ombudsman role:  "As
ombudsman the CAO's major objective is to provide an accessible and effective mechanism for
handling complaints.""   It   is   "[...]    to help resolve issues raised about the Social    and
Environmental projects and improve outcomes on the ground."18 While the Inspection Panel
reports directly to the Executive Directors on violations in a quasi-judicial way, the ombudsman's
work in IFC can be seen as mediation or problem solving. The ombudsman of IFC reports to
Management and regular to the Presidenti' As described in Chapter 5, the different roles in one
institution have caused confusion amongst the stakeholders and contains the risk of a conflict of
interest

Question 7: MFIs should have clearly separated and defined functions: both a problem-solving
mechanism (mediation mechanism) and as last resort an accountability mechanism such as the
Inspection Panel, that finally can come to a "judgment".
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The necessity of a certain split between the two functions is well understood amongst the senior
experts from the four focus groups. An overwhelming majority reacted positive on the separations
between  the two functions, including the private sector experts. They agreed  at  100%  (10%  +3,
60% +2 and 30% +1). With a minor exception the NGO experts also reacted rather positively and
agreed at 93.3% (66.6% +3,26.6% +2 and 6.6% -2). Less coherence was found within the other
two expert groups: those working for the MFIs and the independent experts. The majority of
independent experts also agreed at 84.2% (26% +3, 42 % +2 and 15.7% +1) while a small
minority did not have an opinion (10.5%) or disagreed at 5% (-2). Likewise the majority of the
MFI experts agreed at 75% (29% +3,25% +2 and 20% +1), while 8.3% did not have an opinion
and 16.6% disagreed (8.3% -1  and 8.3% -3).
The graphs are somewhat different from the written comments. Amongst the experts of the MFIs,
all sorts of comments were made: '-ombudsman function is relevant. However, what counts most
is an independent investigation body like the Inspection Panel. The mix of functions within IFC/
CAO is 11Ql helpful: tasks should be separated." Where some said the mix of functions is not
helpful and tasks should be separated, others saw it as an organizational matter within the
institution by saying: "Mediation (problem solving) and inspection functions are both required
but can be contained in one mechanism assuming that the mechanism has an appropriate
constitution/ terms of reference."

An MFI expert comment on the situation in the ADB, where the two functions are split:
"However, such a mediation mechanism should be independent from Management, unlike the
case of the ADB, where the SPF is to report to the President. Also I would recommend that the
two functions are independent from each other, so that requesters / local communities can call on
both functions at the same time. Again, this is unlike the ADB where complainants are required to
go first to the SPF, while the CRP can be called upon only after the process with the SPF is
exhausted. Problem solving / mediation mechanism should also be instrumental in advising
Management on how to implement recommendations from a compliance review process. It is
very important that both functions are integrated into bank operations and procedures as a
learning mechanism."

There were two comments from the private sector. One refers to the World Bank Inspection
Panel: "It has not been as effective as it could have been because it is a fully "fault finding"
mechanism. IFCs ombudsman mechanism is more solution-oriented and mediation driven." And:
"Problem solving and mediation is in my opinion part of the business units, there where
Accountability comes under Supervision and/or Audit."
In the NGO group the following suggestion was made: "There is some risk that the mediation
mechanism could be used as a further means of delay in meting out justice if the monitored body
is not pursuing it in good faith. To counter this risk, an appropriate time limit for reaching
resolution should be defined in advance, after which affected individuals/groups/NGOs could
proceed to the Panel/adjudication mechanism."

Many comments on this question also came from the independent researchers, such as: "It should
be made possible to the IP to by-pass the ombudsman procedure if necessary" or "Here could
well be other models as well." It is as yet unclear what types of actions are being covered by the
"accountability mechanisms" being addressed in the questionnaire." Or: "Needless to say that
having more than ONE entity leads to more confusion, dilution of focus and bureaucratic rivalries
and competitions. Depending upon the complexity/severity of a particular issue or issues, the
Panel can then recommend specific way(s) to resolve it. Moreover, the Panel can identify a
particular party, say the host country, the World Bank or an independent mediator etc. most suited
to resolve certain issue(s). Such arrangements may have more credibility.
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Question 8: Private Banks (and more over the Equator Banks) and TNCs should also have both
functions: a mediation function and an independent accountability mechanism.

As soon as I raised the question if private banks and TNCs should also have both functions again
all groups in majority agreed. This time the opinions differ to some extent between the four
groups of experts. The highest majority is to be found amongst the NGO experts of whom 92.3%
agreed (61.5% +3, 23% +2, 7.6% +1 and 7.6% no opinion), a percentage that does not differ
much from what they answer on the previous question concerning the MFIs. As described in
Chapter 6, the private financial institutions are under pressure to follow the MFIs and also
establish an independent accountability mechanism with a reference to the Inspection Panel. So
the high percentage of the NGO community supporting this is not surprising.
The experts of the private sector remarkably supportive of having both mechanisms in the MFIs,
were then less convinced when asked about their own sector and show diversity in their reactions.
Still a small majority agreed (23% +3,30.7% +2,7.6% +1) while a minority disagreed (23% -1,
7.6% -2 and 7.6% -3). The question was without doubt new when it was raised and just at the
time the NGO community started to put pressure on the private financial sector to establish an
accountability mechanism. Instead the experts of the MFIs this time agreed more when asked
about the private sector (18% +3,31.8% +2 and 27% +1) while 4.5% has no opinion and a divers
minority disagreed (9%-1, 4.5% -2 and 4,5% -3). The independent experts showed hesitation
comparable to those from the private sector given that 60% agreed (25% +3,30% +2 and 5% +1),
15% did not have an opinion and 25% disagreed (5%-1 and 20% -2).
From the written comments I can not find a general trend from one group of experts versus
another group. Throughout all four groups I could find four different comments.
First, there are those saying Yes, like: "Yes, Independent Investigation function most important",
or: "It would be in the benefit of all parties involved, especially if the mediation function works
properly." Or: "They should also have time-frames within which they should submit their
findings/reports to avoid undue delays (if any)."

Secondly, there were those saying INQ, like: "Private businesses are able to utilize existing
systems such as courts and external auditors. In addition, it is too costly for private business to
have an accountability mechanism." Or: "It may be more appropriate that TNCs and private
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banks should emphasize the mediation function." Or: "I disagree strongly, although I think it is a
good idea, because I think it is difficult to prescribe such a mechanism to private banks."
Thirdly, there are those saying Yes. but with conditions, like: "Both mediation and
accountability are certainly needed both for banks and TNCs. But whether those two mechanisms
need to be inside the TNCs and banks is not clear. There may be a case for independent but
mandatory mediation and accountability functions. In view of this caveat: +2." And again:
"Private Banks and 'INCs should have these functions. However how to secure the independence
of the mechanism is really the key for these functions." Or: "Voluntary sector initiatives are often
very effective but need independent verification. The GRI20 offers an accountability system for
private banks and TNCs on sustainability reporting and performance."
Fourthly, there are some saying there should be Only the mediation function, like: "As private
banks and TNCs are not immune under international law, accountability mechanisms should be
situated in national political sphere (i.e. courts) not separate. Mediation function should be
required. "

Others raise interesting questions. For example: If more then one bank is financing any one
project, how would several accountability mechanisms work together?" Another was asking "To
whom is such an organism accountable. For the World Bank this is the Board, for the private
banks too?"

Some remarks

While the different functions, the problem solving and the compliance/accountability review
function are both recognized by most, is it obvious that a common idea about how to segregate
the two functions does not exist yet. It is remarkable that no one mentions the risk of a conflict of
interest when one entity has to deliver both functions. The only somewhat related comment that
refers to this issue is the one that mentions an appropriate constitution or terms of reference.

The two mechanisms, the Compliance Advisor ombudsman of IFC and the Inspection Panel for
IDA, IBRD and, as described above in certain cases IFC, have not yet found an optimal balance
as seems to be the case in the ADB.
This lack of balance should to my opinion be solved by introducing both the 'ombudsman
function' and a fully separate 'accountability mechanism' for the entire institution. As described
in Part II Chapter 5, the decision to have the two separate functions independent from one another
has been introduced by the Asian Development Bank. The European Bank for Reconstruction and
Development and the African Development Bank established an independent review mechanism
that combines the mediation or problem solving function with the compliance or inspection
function. On this the World Bank that provides the role model for the other MFIs is lacking
behind.
In any case, it is clear that many questions for the private sector still have to be answered. What
one can conclude from the graphs above is that the experts tend to doubt a bit more when it
concerns their own sector. Nevertheless, there is a majority amongst all that both functions, a
problem solving mechanism and a compliance review mechanism or accountability mechanism
are necessary for both the MFIs and private banks and TNCs. This I consider a strong outcome of
the study.

Item 3: Mandate  of an  Accountability  Mechanism

The mandates of the different accountability mechanisms are constantly debated in the
institutions that have such mechanisms. The basis of the World Bank Inspection Panel's mandate
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is related to the Operational Policies and Procedures2' set by the Bank, such as Environmental
Impact Assessment, Involuntary Resettlement, and Indigenous Peoples Policy etc. Its main task or
mandate is to investigate whether Management has violated those policies while designing and
implementing a Bank financed project, once a request for such an investigation has been
submitted to the Panel. The Panel investigates for example whether the rules and procedures,
assessments, screening, identification of adverse impacts, monitoring and implementation,
categorization of the project, action plans to cover mitigation, and time schedules according to the
policies are met. Along the lines the Panel has been valued as an important tool for affected
people that want their complaints to be heard.
The Panel is a demand driven mechanism and cannot carry out an investigation if no Request is
received. The Panel cannot investigate a project if 95% of the project budget is spent and the
Panel cannot monitor if and how the agreed actions of Management as a result of the Panel
investigation are implemented. Yet the Panel was asked in 2003 for the first time by the
Executive Directors of the World Bank, to observe on the ground if the agreed mitigating
measures were implemented by Managemen22.
Other mechanisms such as the new independent review mechanism of the African Development
Bank provides for a monitoring function as a part of lessons learned. The function is to be
performed by the Director of the Compliance Review and Mediation Unit. The complaints
mechanism of the Japan Bank for International Cooperation (JBIC) has also a function of
monitoring. In this item three questions are raised about the mandate related to the monitoring
function. I first asked if it is counterproductive to carry out a full investigation without the power
to monitor whether the necessary mitigation actions were in fact implemented by management.

Question 9: It is counterproductive to first carry out a full investigation without the power to
monitor whether the necessary mitigation actions are implemented.

The majority of all four groups of experts agree it is counterproductive if an accountability
mechanism does not have a mandate to follow if the mitigation actions are implemented that have
been decided after their earlier investigation. Interestingly the experts of the MFIs, the most
experienced with the work of the mechanisms, agree the most.
The MFI experts agreed at 73% (39% +3, 13% +2 and 21% +1) while 26% disagreed (17% -1
and 8.6%  -2). They are followed thereupon by the experts from the private sector of which 66%
agreed (55% +3 and 11% +2),  11% had no opinion and 22.2% disagreed (-2). What is remarkable
is that almost one third of the group of experts  from the private sector did not answer the question
(statement).
The NGO experts agreed at 60% (53% +3 and 6.6% +2) and 40% disagreed (-2). Finally the
independent experts were the most divided amongst themselves. Of them 57% agreed (26% +3,
21 % +2 and 10% +1), 15.7% had no opinion and 21% disagreed (10.5% -1 and 15.7% -2). It is
remarkable that the strongest disagreement, although still a minority was to be found in the group
of NGO experts. What could have led to this is not clear. Possibly the statement was too
provocative. In a different wording the question was repeated later on (see below).
Amongst the few of the MFI group that slightly disagreed one is saying: "[...] the effectiveness of
the mechanism would be greatly enhanced if authority to monitor is also provided." Another MFI
expert wrote: "It is at least sub-optimal." Another takes the position that monitoring should only
be on the basis of a new request by saying: "if there is a clear mechanism to monitor agreed
implementation of mitigating actions, no role of a Panel is required. Only if there is a
demonstration of neglect by management, the Panel should have a role based on an additional
request." One MFI expert asked if the monitoring should be the Panel or outside the Bank: "A full
investigation, eventually released to stakeholders, is a powerful landmark on its own, with or
without monitoring. Clearly, investigation plus monitoring would be more effective. Where the
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necessary monitoring function should be best reside is not clear; inside the IP, or outside the IP in
"the WB, or even outside the WB? All three sites have different merits.

From the private sector almost no comments were made in contradiction with the NGO experts.
One from the NGO sector says: "At least citizens affected get findings of fact. While I agree that
it's wrongheaded for the Bank to deny the Panel the oversight function to ensure that mitigation
and action plans are put in place, it is not counterproductive, but rather insufficient, for a full
investigation to be carried out without having the power to do follow up monitoring." Or: "Maybe
not counterproductive but certainly not effective.  Lack of monitoring function is a 'Break in the
chain' of accountability." One NGO expert who disagreed said it should be  the role of the NGOs
themselves to monitor whether mitigation takes place. This comment is almost similar to the
earlier mentioned comment made by an expert of the MFI that said there could be an additional
request.
Among the independent experts there is one strong statement; "In my opinion, this is the most
serious weakness in most if not all Environmental Impact Assessment related legislation which
have so far been promulgated by many countries including Canada. The principal question which
needs to be asked: Why conduct costly and lengthy assessments or inspections without giving at
least equal weight/importance to comprehensive follow-ups of all the resultant conclusions and
recommendations."
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Question 10: After an investigation  has been completed  by an accountability mechanism  and  the
Executive Directors and Board of the institution have taken a decision concerning mitigating
action, the mechanism should have the opportunity to follow up review, monitor and report on
implementation of such actions.

So, in a slightly different formulation the question about the follow-up monitoring23 was asked
again. The second time the question was if a mechanism, after completion of its investigation
should have the opportunity to follow up, review, monitor and report on the implementation of
mitigation measures decided by the Board of the institution after the investigation.

The  majority  in all four groups overwhelming agreed on this subject.  We see (figure  10)  a  100%

agreement  of both the independent experts  (57.8%  +3,  26  %  +2  and  15.7%  +1)  and  the NGO
representatives (80%  +3,  6.6% +2 and  13% +1). In their tum the respondents of the private sector
reach  a high average of agreement (92.3% agreed, 7.6% disagreed). Finally among the experts  of
the MFIs still a substantial majority, yet the smallest of the groups agreed at 81.8% (63.6% +3
and 18% +2), 4.5% had no opinion and 13.6% disagreed (9% -1  and 4.5% -2).
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From the independent experts group few comments were expressed. One wrote: "Otherwise there
is no proof of reaction." Another stated: "Without this commitment to put matters right can be
questioned. There could be, however, serious financial implications for such an unlimited
mandate" In spite of all the harmony or conformity concerning the necessity for follow-up
monitoring, some argue it should not be done by the accountability mechanism itself. It could be
different ways as one comments: "Accountability may be demonstrated in a number of ways
including having the organization report out on its activities either to its governing body or
publicly. It seems as though it would be simple for the mechanism that conducted the
investigation to circle back and check up on what the institution has done. This can improve the
policies, practices, and methodologies of the institution as well as improve the project itself'.
One MFI specialist said there must be a follow up, but by whom and when needs to be clarified.
Others know already by whom. In almost similar wording two from the MFI group said it should
be done by the Board of the institution itself: "This would substantially enhance the credibility of
an accountability mechanism, though obviously the final responsibility for the mitigation itself
ought to remain with the Executive Directors or Board." On this question a specialist from the
NGO sector was the only one who referred to the Organization Evaluation Department (OED),
the evaluation department of the World Bank: "This sounds desirable,  but may put a large burden
on a small mechanism such as the Inspection Panel. Couldn't there be a division of labor with the
OED at the World Bank7.,24

Post Monitoring

A rather different way of monitoring is the post-monitoring. It should not be confused with the
process of monitoring if the Bank implemented the mitigating actions after an investigation is
completed. The Inspection Panel does not have a mandate to do Post Compliance monitoring.
This means that in cases where complaints are filed after the closing date of the loan and more
then 95% is disbursed, the Panel is prohibited from accepting a Request. This restriction has been
criticized from outside the World Bank. The Asian Development Bank (ADB), after its first
revision of the mandate and procedures of its accountability mechanism, decided to open the
opportunity for Requesters to file a claim in the post-implementation phase with a maximum time
span of two years. The logic behind a revision of the rule is that harm can also appear after a
project has been implemented, especially environmental effects.
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Question  11. Accountability Mechanisms should have the opportunity to investigate projects after
completion for a period of at least two years.
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It is rather striking and convincing that again an overwhelming majority agreed with the necessity
of the post-monitoring. Yet again the NGO experts strongly agreed at 100% (80% +3 and 20%
+2)  followed  by the independent experts  that also agreed  at   100%  (45%  +3,  40%  +2  and   15%
+1). They are followed by the experts from the MFIs that agreed at 86. 9% (56% +3, 21.7% +2
and 8.6% +1) and 13% disagreed (4.3% -1,4.3% -2 and 4.3% -3). Finally the experts from the
private sector agreed at 84.6% (46% +3, 15.3% +2 and 23% +1) and 15.3% disagreed (-1).
One MFI expert was rather outspoken on the opportunity: "Yes, especially because not only the
constniction but also the operation and even its maintenance (lack thereof) may cause harm to
people and the environment" However another MFI expert was not convinced: "It should depend
on the nature of the Accountability Mechanism, but in general the lending decision is in question
not its implementation." Another expert from the same group said: "While the investigation
period to the implementation period may create a gap, the question is what leverage the Bank has
to resolve problems after its funds have been fully disbursed? The Bank's ability to influence
changes may be very limited at that point." An expert from the private sector likewise stated:
"What recourse is available after the project has been completed? Seems pointless."
Some raise the question again if post-monitoring should be a function for the accountability
mechanism or for the operations evaluations departments. One pointed out it could lead to a
duplication of functions and overlap of mandates.
Others have difficulties with the word 'investigation'. One from the private sector noted: "Agree,
but 'investigation' is the wrong approach and implies a 'policing' mentality. There should be a
solution-oriented approach to ensure that issues are being resolved on the ground in an effective
and timely manner."
Nevertheless most  of the experts of the  MFIs were more convinced post-monitoring is necessary.
One notes: "This is necessary for the benefit lessons learned and the need for a 360 degrees
cycle." And: "lt should be up to the function to decide in what cases ex-post investigations will be
approved. The function should decide on a case-by-case basis." And again: "Many environmental
and social impacts accrue or become realized well after the project is operating, such as
accumulation of wastes. 'Completion' in World Bank Group jargon is far too early." One
independent expert noted: "Without such provisions, any Environmental Impact Assessment
exercise and/or inspection no matter how comprehensive it may be, cannot achieve its intended
goals and objectives.

"

In all groups, many express that the two years are arbitrary. One MFI related expert made a clear
statement; "At least 10 years". Others asked  "Why two years?"   In the group of independent
experts the following comments on this also can be found: "May be even longer, the (unexpected)
side-effects of projects and programs may even occur much later than after 2 years." Or: -In some
projects the period could appear to be quite short. Big scale investment in water management
shows an impact on the environment in a later stage."

Some remarks

The study clearly shows that a high majority agreed with the necessity of the follow up role.  It is
also clear that further study is necessary to clarify who should do it and when. I would not
exclude the accountability mechanisms, since they know from their previous checking on
compliance what went wrong, and since they have been part of the discussion leading to further
mitigation plans, they know what should be expected in the field. They can report back to the
Board similarly to their earlier way of reporting, and report  on the stage of implementation  of the
mitigation action plans.

1,9
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Item 4: Human Rights Included in the Policies and Mandate

As is clear from Part II Chapters 3 and 7, the World Bank is officially still bound to its Articles of
Agreement that do not allow the Bank to interfere in national politics. For that reason the Bank
always has taken the position it officially could act when human rights were abused in project
areas. In the last decade this position has been under fire. President Wolfensohn, Mr. Daftino the
General Counsel who recently left the Bank, the Inspection Panel, and many specialists inside and
outside the Bank are definitely among those that tried to put human rights on the agenda of the
Bank. The trend is going towards the direction of accepting human rights as conditionality. These

developments lead to the following three questions.

Question 12: Human Rights should be reflected in the policies ofthe IFIs25, fiven
the existence

of the Universal Declaration of Human Rights, signed by most of the countries 6 in the world.

The confirmation of the trend is clear. Not surprisingly the NGO experts agreed overwhelmingly
at 100% (93.3% +3 and 6.6% +2). Remarkably the experts of the private sector had a somewhat
similar conviction and also agreed at 100% (58% +3,25% +2 and 16.6% +1), as is the case for
the independent experts who agreed for 95% (45% +3, 30% +2 and 20% +1) while a minor
percentage 5% disagreed (-1). The exception is to be found amongst the experts of the MFIs
themselves. Of them a majority still agreed at 68% (36% +3,27% +2 and 4 % +1). Nevertheless,
there was a notable percentage amongst the MFI experts of 22.7% who did not have an opinion
and 9% disagreed (4.5% -1 and 4.5% -2). In this later figure one can possibly find the difficulty
those experts have with the subject while working for the World Bank, or another Multilateral
Financial Institution that does not allow interference into national politics, according to their
Articles ofAgreement.
The reasons for some hesitations among the MFI experts, the group with most hesitation and most
comments, could have its origin in the experience of the experts with such a sensitive subject as
human rights, while negotiating with governments on loans, projects and conditionality. In the
background there is always the pressure inside the Bank(s) to respect the Articles of Agreement.
Several reasons were mentioned. One comment referred to the origin  of the UDHR, "what is not a
multilateral treaty but a set of principles". One specialist considers the question rather dangerous
and writes: "It is a political statement instead of a legal question. It is a wasp's nest. Besides, if
you take into consideration the present and traditional role of the United States in the IFIs, you
run the risk of arbitrary rules." Another expert followed (the later comment) a similar line by
saying: "The UDHR is too general and the UN body responsible for safeguarding Human Rights,
the Human Rights Commission, is politicized." Another expert illustrated a dilemma by saying:
"It is not clear that the IFIs would be able to develop a capacity to make a difference in this arena.
On the other hand,  if a government has such practices consistently violative  [sic]  of global human
rights standards; there should be no lending program at all to that country."
One said: "Emphasize 'reflected', as it is otherwise too difficult to get consensus as to what they
specifically include." Two others found the question too vague and inconsistent since I did not go
further on with questions related to social and environmental agreements and covenants. One
wrote:  "[...] the elements of Human Rights should be broken down in operational terms (see the
good practice set by IFC27, s child and forced labor policies), not stated in general terms". Another
referred to the difficulties that some officials in the World Bank experienced while trying to
introduce human rights and more specifically to Peter Woicke2s who "was open and persistent
that he was pushing hard for a formal Human Rights Policy and so published and repeated
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widely. Peter was not kept on as expected. Without an influential champion as Peter was, it looks
"as if human rights policy is re-dying in the World Bank Group at the moment.

Among the independent experts, some had similar problems in answering the question: "My
response would depend on precisely how 'human rights' were covered by IFC policy. At the one
extreme could be the situation that IFC policy states that there will be no lending to countries that
violate human rights. The problem will be who judges this? At the other extreme there could be
mention of human rights but expressed so vaguely as to be meaningless-as happens today in many
African countries. So I find it impossible to answer meaningfully." Another independent expert:
'The human rights double standard should be removed, although this would require: (1)
recognition of the international human rights obligations borne by the Bank directly, viz.
respecting the human rights treaty obligations of its members (Shihata's opinions are dated on
this, but opinion within the Legal Department now seems divided); and (2) getting revised OP's
through the executive board, a highly challenging task." Likewise there are those that formulate
their agreement with the question by saying: "I cannot agree more on the principle" and "It
should be a pre-requisite to World Bank aid." And lastly "How can the World Bank claim to have
an effective, meaningful and credible "INVOLUNTARY RESETTLEMENT POLICY" if it does
not comply with the Universal Declaration of Human Rights?" The experts of the private sector
did not write down any comment.
Amongst the experts of the NGO sector there was a remarkable note that the EBRD, which
recognized the importance of Human Rights in its operations "based on permanent violations in
Turkmenistan officially announced that it will not finance the Turkmen government one week
after President Wolfensohn visited the country and promised investment in the private sector."
One longer clear exposition translates what many others tried to say: "Tile Bank, as an institution
that is at least nominally part of the UN system and the community of nations that are party to
international treaties and conventions, should have to uphold international law, not claim
exemptions from it. While I don't think that the Bank should be an "enforcer" of international
law, since they have neither the respect nor experience necessary to do so, they should be
accountable to international law. They should be held to those standards. I would suggest that
those who are concerned about how international law has been flouted by the World Bank, and
for that matter how international law is systematically undermined by international trade
agreements, should begin to think about structures that can be put in place to enhance and enforce
human rights and environmental laws."
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Question 13: Human Rights (violations) have to be part of the mandate of accountability
mechanisms of IFIs.
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In the data we see almost the same outcome as in the previous question on the policies: an
overwhelming majority strongly agrees that Human Rights should be part of the mandate (see
figure  13). The NGO representatives predominantly strongly agreed at 100% (93.3% +3 and 6.6%
+2) and had the least discussion. They are followed in the subsequent order by the experts of the
private sector that agreed at 91.6% (41.6% +3,41.6% +2 and 8.3 +1) while a small minority did
not have an opinion (8.3%). Of the independent experts no one disagreed. Thirdly, the
independent experts agree at 90% (40% +3,45% +2 and 5 % +1) while 20% somewhat disagrees
(-1). Finally, within the group of the experts of the MFIs there was again a different view. They
agree at 69.5% (43% +3, 17.3% +2 and 8.6% +1), 13 % does not having had an opinion and
17.3% disagreed (8.6% -1,4.3% -2 and 4.3% -3).
In the written comments I found again different messages. A comment many make is the policies
on human rights first have to exist before an accountability mechanism can investigate on
reported violations related to the project in the project area: a self-explanatory order. Otherwise
the question could be understood as if the accountability mechanisms could investigate on any
human rights violations that have no relation with the planned or implemented projects. That of
course is not the background of the question.  Even if that notion (by most) was understood, still
some wonder if human rights should be part of the mandate of an accountability mechanism. A
few experts (MFI group, private sector group, and independent expert group) state clearly that
human rights violations are the province of other organizations. One was saying: "We need to
improve the international court system" and another one: "A development bank is not the primary
institution for addressing such issues."
Nevertheless, the message is that with human rights reflected in the policies of the institutions, it
should be in the mandate of an accountability mechanism to investigate on human rights if people
in a project area claim there have been violations as a result of an MFI project.

The Private Sector takes the Lead

At the end of this item a provocative statement rather then a question was made that some
transnational corporations and private banks have already included human rights in their
business principles. The example of Shell, training its personnel on human rights, was
mentioned. What I was interested to find is if the respondents recognize a development
within the private sector that is moving faster in including human rights then most of the
multilateral organizations such as the World Bank. Ifso it is the private sector that on this
issue is taking the lead.
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Question 14: It is true some transnational corporations and private banks have in some cases
already included human rights standards into their list of standards or business principles.

Not surprisingly the experts from the private sector themselves are the most convinced. They
agreed at 83.3% (50%+3, 25% +2 and 8% +1) while 16.6% disagreed (-1). Of the three other
groups the majority agreed in the following order. The independent experts agreed at 76.4%
(29.4% +3,  29.4% +2  and  17.6% +1), a minority  of 11.7% did not have an opinion  and  11.6%
disagreed (5.8% -1  and 5.8% -2). Some doubt was to be found amongst the experts of the NGO
sector, although still a majority agreed at 66.6% (33.3% +3,16.6% +2 and 16.6 % +1), and 33.3%
had no opinion. In this group nobody disagreed, what is remarkable and shows the faith the NGO
sector has in the private sector.
The comments were few and sometimes cynical although a few recognized the development and
mentioned name of companies29. One comment from the NGO sector does mention very
specifically ABN-AMRO Banklo: "ABN-AMRO does not finance companies without an explicit
policy and practice of respecting human rights or indigenous rights related to forest extraction or
plantation development management."  Yet most believed  it  is more a matter of public statements
then something implemented and monitored. An expert from the MFIs wrote: "The issue is how
TNCs and private banks make such nice PR statements. The independent monitoring thereof
remains an issue of concern. Regarding Shell operations in Nigeria, there the NGOs get to talk to
'Public Affairs' personnel only." Little comment was made by the experts from the private sector.
One wrote: -True, some but not all". Another mentioned several companies: "Rabobank, HBOS,
Westpac, Shell and signatories to the UN Global Compact initiative, although the implementation
level is considered to be limited."

Some remarks

So numerous questions are raised about: What specific policies on human rights? Who will judge
if they are violated? Should it not be left to other bodies in the UN system? Can the MFIs keep
away from a wasp's nest? Despite a certain hesitance and the awareness that many of those
questions have to be answered, the overall message is still that the majority seeks reflection of
human rights  in the policies of the Multilateral Financial Institutions.

Item 5: Position of Members of Accountability Mechanisms

Members of the World Bank Inspection Panel often have to explain their status of neutrality
which is crucial to receive their credentials and authority from the outside world. The guarantee
of independence is laid down in the resolution establishing the Pane131, prescribing that members
of the Panel after their term with the Panel  is over (one term of five years), never can work for the
World Bank again. Besides, those that served at the Bank can only be appointed as a member of
the Inspection Panel after they have been absent from the Bank for at least two years. Another
issue related to the position of the members  is the opportunity  for one or more term.  Some use the
argument that strong knowledge and experience is being lost too soon. Exceptional is the view
that the work of a member of the Panel is a profession. In this item three questions are raised
concerning the position of members of the mechanisms.

Question 15: Former members of Management or former Executive Directors  of the institution
can  only be appointed,  if they have been absent from the institution for at least two years
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The majority of all groups agree with at least two years of absence. The NGO experts agreed at
86.6% (66.6% +3, 13.3% +2 and 6.60% +1) while 13.3% disagreed (6.6% -2 and 6.6% -3). Also a
strong agreement was found within the group working for the MFI's who agreed at 78% (56.5%
+3,17.3% +2 and 4.3% +1). In this group 13% had no opinion and 8.6% disagreed (4.3 -1 and 4.3
-2). The private sector experts also agree at 69% (23% +3, 30.7% +2 and 15.3% +1), while  15.3%
did  not  have an opinion  and  the same percentage  of 15.3% disagreed  (7.6%  -2  and  7.6%  -3).
Finally the independent experts agreed  at  60%  (45%  +3,   10%  +2  and  5  %  +1)  and  10%  of them
had no opinion. Notably, 30% of them disagreed (10% -1,5% -2 and 15% -3).

Deciding on the meaning  o f these graphs,  and more specifically the percentages of disagreement,
is not easy since many disagreed in their comments on the two years period being too short. There
was no comment pleading for less than two years or even deleting this restriction. Only a few
experts saw the past experience of former employees of the institutions as an advantage. One
comment from among the MFI experts: "Former staff also understands the Bank's policies and
procedures and its decision making process". The comment was immediately followed by the
dilemma that many mentioned: "It is possible that hiring just out of a bank appointment can give
rise to conflict of interest, but it is also possible that you are missing very good candidates here
and that through the screening process conflicts of interest can be avoided." One expert of the
private sector wrote: "I see value in having the knowledge and understanding of the business
fresh in people's minds. One can often be the best critic of one's own work when asked to look at
it from another perspective." This later comment was not made by anyone else. Most comments
among the experts of the MFIs indicated it should be at least five or ten years, while some others
in this group said "I don't think they should be eligible".
The question if former employees should in any case be appointed is broadly present in the
comments made by the experts of the other three groups. The following comments are examples
of the vision that former employees should not become a member of an accountability mechanism
in the institution for which they worked: "Why not hiring independent external members with no
previous connection with the bank?" and "Perhaps it is not wise to include at all former members
of Management or Board" and "They should not judge their own decisions" and lastly "They
should not be considered at all."
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Question 16: A member of an accountability mechanism should be appointed for one term.

The question concerning one or two terms brings about a lot of discussion. There is less harmony
compared to many of the other questions. The experts of the MFIs, the private sector and the
independent experts  are all divided. The exception is formed by the group of NGO experts.  The
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same can be found in the comments. There is not a distinct way of thinking within any one group
versus another group: the differences are within the groups. The society of experts in the field of
accountability mechanisms clearly does not yet have a common opinion on it.

The experts of the MFIs are the most divided, they agreed at 39% (26% +3,8.6% +2 and 4.3%
+1), 21.7% did not have an opinion and 39.1% disagreed (21.7% -1,13% -2 and 17.3% -3). The
Independent experts were also divided. They agreed at 42.1% (15.7% +3, 10.5% +2 and 15.7%
+1) while 57.8% disagreed (21% -1,21% -2 and 15.7% -3). And again we see almost the same
with the experts from the private sector: 38.4% agreed (23% +2, 15.3% +1), 23% had no opinion
and 38.4% disagreed (15.3% -2 and 23% -3). So the views in these three groups are divided over
the whole range from +3 to -3.
Only in the NGO group we can find a small majority that somewhat supports the question as
stated. They agreed at 57% (7% +3,28.5% +2 and 21.4% +1), 21.4% had no opinion and 21.4%
disagreed (7.1% -1 and 14.2% -2).

There are three categories of comments. Firstly, there are the few that did not elaborate on one or
two terms but instead came with other suggestions such as the importance not to rotate the
members at the same time.32 One mentions a possible compromise of 6-7 years. Secondly,
approximately a third of those that made a comment strongly believe it should be one term and
not more. Statements are made like: "No, independence is crucial. Also a five year term serves
that purpose." Or: "For only one term, as it is with the Inspection Panel, and ineligible for further
work within the Bank." One harsh comment was: "there is an argument to be made that
experience is important and should be utilized, panel members are a mixed bag. Some of them
should not be given a second term.  If the possibility exists, then it could mean ten years of bad
judgment. We cannot assume that all panel members are always going to be intelligent, impartial
and have integrity. This is particularly important given the way that the Panel members are
appointed. I think one term is enough."

Thirdly, the majority agreed with the option of more then one term. Many of them saw it as a
waste of experience if only one term is allowed. One wrote: "Two terms might allow more
continuity. Institutions and projects are complex." Some added other arguments, such as:
"Regular replacement for its own sake increases costs." Or: "A person may apply for a second
term (not more), but apply to the vacancy like all others. Those who decide then will take into
consideration the risks of a second term (probably the chance to be re-elected will decrease for
that reason)."
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Question 17: Working for an accountability mechanism is a profession.

The last question presented concerned the issue if the work of members of the Panels can be
recognized as a profession. Again we see a diversity of answers within the groups. The only
group where the majority disagrees is the independent experts group. In the other three groups a
small majority agrees.
Of the independent experts 47% disagreed (5.8% -1, 23.5% -2 and  17.6% -3), while  17.6% did
not have an opinion and only 35.2% agreed (11.7% +3,5.8%+2 and 17.6% +1). From the other
groups, the experts of the MFIs agreed the most: 59% (31.8% +3, 18% +2 and 9% +1), while 9%
had no opinion and 31.8% disagreed (9% -1,13% -2 and 9% -3). The experts of the private sector
agreed at 58.3% (33.3% +3, 8.3% +2 and  16.6% +1) 25% no opinion and 16.6% disagreed (8.3%
-2 and 8.3% -3). The NGO experts follow the later two groups: 53.8% agreed (30.7% +3, 15.3%
+2 and 7.6% +1), 15.3% had no opinion and 30.7% disagreed (7.6% -1 and 23% -2) Again there
were a variety of views.
From the 24 written comments only three answer positively on the question, and even then they
slightly alter the idea. One MFI expert: "Yes, being independent (also in perception of people)
being fair and having outreach within  as  well as outside  the  Bank  is a special "profession".  In  10
of the comments there was no answer with a yes or a no, instead they wrote down what they
thought is necessary to fulfil the function properly. Some mentioned a range of talents and skills.
And another MFI expert: "It may develop into a specialty within a profession (lawyers, engineers,
financial experts, etc.)"
The remaining  11  comments  made are rather negative about the  idea of making  it a profession.
An expert from the private sector wrote: "Disagree. The Panel shall be comprised of individuals
fully articulate in issues related to environment, social and economic in emerging markets." An
NGO representative: "I kind of like the idea that Panel members are drawn from a field of
candidates that have long-term experiences in development, policy, politics, environmental
protection, advocacy, and that have technical / legal expertise. The fact that they have to leave the
position and not become a permanent fixture gives them greater ability to use their judgment to
assess the facts  of a case and have the integrity to stand by their findings. Someone who assumes
a long-term staff position could easily fall  into a pattern of wanting to move a particular agenda,
or carve out a career, and be less candid, honest, and strong. There may be a way to claim the best
experience from 'retired' panel members by creating an association that can review, evaluate,
critique and work to improve accountability and enforcement. But I would not want to see a
professional cadre established, unless the entire structure and intent of these mechanisms is
completely rethought."

Brief and to the point are the following comments: "More of an occupation than a profession."
And "Only a lawyer would argue that case. Next, he/she would insist that a legal degree is a
necessary precondition to membership in a Panel." So altogether there is a predominant negative
feeling about the idea to make it a profession. More emphasis is placed on independence,

knowledge, impartiality and an outstanding experience in development, politics, environmental
protection and social justice.

Some remarks

The graphs and the many comments together create a picture that the two years wait time is not
enough, that five or more years of distance is felt as a minimum but still dubious, and that it is
preferable to have members having had no history with the institution at all. So a clear majority is
pleading for strong independence.
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On the subject of one or more terms there is no common view. The outcome surprised me
somewhat. I expected the majority to defend one term as the best guarantee of independence.

That the work of members of accountability mechanisms is to be regarded as a specific
profession, I doubt. What is clear to me is that those appointed should have a rich experience in
the field ofdevelopment and impact assessments, international organizations and the international
(political) arena. Making it a profession could take away the profound sincerity of the function.  It
is not just a job;  it is a highly regarded task with a huge responsibility.

Item 6: Policies, Procedures and Principles

The safeguard policies and procedures of the World Bank Group, the other MFIs and business
principles,3 in the private sector themselves do not form the basis of this questionnaire. The
exception I obviously had to make was for the existence or non-existence of human rights
policies, since 1 took the position that the absence of it affects the credibility of the entire
institutions (See item 4). Through the years the World Bank together with the other MFIs have
developed important policies of which without doubt the Environmental Impact Assessment
policy'4 and the Indigenous Peoples Policy have been the most influential. The other important
safeguard policies also cannot be underestimated: Natural Habitats, Forests, Pest Management,
Cultural

Property, Involuntary Resettlement, Safety of Dams, Disputed Areas, and International
Waterways' . Policies and principles are constantly under discussion and regularly revised. The
development of the policies  of the different institutions and their 'legal implications'  is a study  in
itself.
Nevertheless, some issues concerning the policies]6 can not be ignored since they are related to
the working or mandate of the mechanisms. The following practical or managerial subjects
related to the policies have been presented in the questionnaire: the importance to train
management and staff on the policies, the meaning of the policies (a guideline or a legal
instrument), the involvement of the accountability mechanism in the reform process of the
policies, the possible effects of the so called 'Use of country systems' for the mechanism
(Inspection Panel), and the weakening of the policies.

Training the Policies

Working with policies is for Management in the first place a matter of implementation. During
my five years as a member of the Inspection Panel I acknowledged a difference in the level of
awareness about the content or even  more the value  of the policies amongst the members of staff.
Some defended the policies as a valuable tool of the Bank and its development goals; others
looked upon them as technical rules that simply had to be implemented. Another common view
concerning the policies reads "The problem is that if the safeguard policies are regarded simply as
an obstacle, and not as an essential part of sustainable development,  if they come into the picture
late  in the project cycle and they are viewed by the project team more as waste of time and scarce
budgetary recourses, then the problems start." So judgment on the policies depends heavily on
training and a notion about the value of the safeguards.

Question 18: Staff of the institutions working  with the policies  will  regularly be trained  on  the
importance, values and procedures of the policies.
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The question was an 'open door' as the data show and as is clear from the written comments. The
majority of all groups agree. The level of agreement is  in the following order. The experts of the
MFI's overwhelmingly agreed at 100% (83.3% +3 and 16.6% +2. The experts of the private
sector fully agreed at 100% (58.3% +3 and 41.6% +2). Almost the same is the case within the
group of independent experts that agreed  at  100% (60% +3,30% +2  and  10% +1). A majority  of
the NGO experts agreed, although one can notice some little hesitation by a minority (66% +3,
13.3% +2,13.3% +1) and one also can notice an exceptional disagreement (6.6% -3).

The written comments in all groups show the same tendency. Words such as 'self-evident,
critical' and 'fundamental' were often mentioned. An NGO expert wrote: Without proper
training, policies and guidelines will not be implemented." Two more fundamental comments
made by experts of two different MFIs are: "but the question is not very strong. Of course,
training is needed. More importantly, seasoned professionals need to be hired. The increasing
frequency of "average generalists" being responsible for safeguard policies is striking to the
Inspection Panel. As is the converse, the decreasing frequency of thoroughly experienced
professional social and environmental experts." And:  "Part of which training should include a full
appreciation of the work of the Accountability Mechanism." Further comments on training on
staffare not necessary.

37

Policies  and principles  as a  'legal'  instrument

In the case of the World Bank, concern was sometimes expressed that the Panel was too legalistic
in its approach and that the policies never were written to be a legal instrument for enforcement.
Some felt that the policies themselves leave room for judgment. A member of Bank Staff
expressed his view by stating, "It is all about constraints, opportunities, and trade-offs." The
Panel in its review of compliance does not fully appreciate the combination of a judgment and a
trade-off."38 The statements show how much sensitivity is present when the Inspection Panel has
to examine if the project activities are in compliance with the World Bank's policies and
procedures.
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Question 19: Policies and business principles    are   in the first place not written as legal
instruments.

While a majority of all groups agree there is also rather a minority in all groups but one that
disagrees.  Only the experts of the private sector tend to fully agree and show very little discontent
with the statement that the policies in the first place are not written as legal instruments. The
largest minority that disagrees can be found amongst the NGO experts.
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The experts of the private sector agreed the most at 72% (27.2% +3, 36.3% +2 and 9% +1),
18.1% had no opinion and only 9 % disagreed (-1). The independent experts agreed with 61.1%
(22.2% +3, 22.2% +2 and 16.6% +1), 16.6 % had no opinion and 22% disagreed (5.5% -1 and
16.6% -2). The experts from the MFIs agreed at 59% (13.6% +3, 31.8% +2 and 13.6% +1) 4.5%
had no opinion and 36.3% of them disagreed (9% -1,18% -1 and 9% -3). Lastly the NGO experts
agreed at 58.3% (25% +3, 16% +2 and 16% +1) while 41.6% disagreed (8.3% -1,16% -2 and
16% -3). Tile NGO experts agreed at 58.3% (25% +3,  16% +2 and  16% +1). Part of the NGO
community disagreed with the statement at 41.6% what is rather a large difference compared to
the 9% disagreement of the private sector experts.

In the comments of the NGO experts I read the wish for the policies to be legally binding.  Some
said it straightforwardly: "In the long run, policies and principles should have a binding
character." Or: "Generally agree, but policies for IFIs tend to substitute for legal instruments
because MFIs have immunity and do not consider themselves as parties to international
conventions.  Not  the  same  with  TNCs." One wrote:  "We  have seen *trade offs', letting  a
borrower water down or modify policy implementation in return for a more efficient
implementation of the projects aims. The judgment for this is made by some review group from
outside. But the policy modification has meant that protections given to communities or to
environment have been watered down, and these policies in some cases had been their main
protection.  In this sense, policies should have legal binding power. If not the stronger party (the
Bank, the Borrower) will insist on them when suited, will  let them go when not suited to them. "

The private sector experts did not make comments except for one: "But they need to be seen as
integral to the manner in which the organization undertakes its business."

Not surprisingly, the experts of the MFIs were divided in their many comments. Although a small
majority of them agreed (59%), their statements give another impression. Some of the experts
were  of the opinion that the situation concerning the legal nature changed as a consequence of the
establishing of the Inspection Panel. One placed it ina historic context by saying: "Originally of
course, they were not really designed primarily as legal instruments. They were said to be
mandatory, but as there was no compliance mechanism, the legal question did not arise. As soon
as a compliance mechanism started to function, legalistic questions arose. The policies have to be
complied within reasonably legal terms, where significant."

One wrote: "They tend to be written as legal documents." Another one followed up on this by
saying: "Agree upon Principles and Policies, with accompanying methods for variances, should
be binding on staff, otherwise there is institutional chaos." And: "Policies and business principles
are quasi legal instruments given that they are binding and enforceable."

The foregoing statements I read as those that see the policies as (more or less) 'legally' binding.
Nevertheless, some of the MFI experts tend to turn away from legal instruments.
One MFI official that disagreed with the legal nature said: "Fully agree (they are not legal
instruments), "This is a major explaining factor in the implementation difficulties of the present
policies." And from another expert: "Policies and Principles should never be written as or argued
to be legal instruments. Policies should be living documents that are amended as things change
and as things are learned."

The comments from the independent experts were also diverse. One wrote: Generally this is true.
But it depends on the institution and the intent of the policy and/or principle. I am familiar with
policies on gender equality having greater force than formal country law." Another One: "Legal
instruments can very well include lists of guidelines and statement of principles. Creating very
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volatile wishy washy texts  may  lead to a lot of uncertainty and ultimately  non-compliance."  And:
'However such principles CAN be written as legal instruments i.e. legal norms. But I hasten to
add that there will invariably need to be a hierarchy within such norms. Some norms will be more
important and overriding than others. But this is a matter for discussion I believe."

Some remarks

Generally I found in many reactions an acceptance and a strong support for the vision that the
policies have to be understood at present as near to binding 'legal' instruments but also some
warnings that the policies should not make the processes too legalistic. A few participants refer to
the difficulty this creates during normal daily duties. Nevertheless, those that support the vision it
should be used as binding, rightly point at the fact that the policies are the only tool the society
has, in order to make the MFIs (or Wis) accountable for their actions. Nevertheless, I understand
the dilemma that if policies are only used to 'blame and shame' instead ofbeing part of a learning
process they finally will miss their original purpose. But having said this, 1 want to be explicit on
my position that is  I do believe that full  implementation  of the policies or performance standards"
is absolutely necessary and should not uphold a learning process.

Sometimes the Panel was asked why it was not involved in the design or reform of the policies.
This formed the basis for a rather provocative statement. (See next)

Question 20: Members of accountability mechanisms should have the formal opportunity to be
involved in the reform process of Policies.

First of all we can note a variety within all groups from agree to disagree. Still there is a
difference between on the one hand the NGO experts of whom a clear majority agrees and the
experts of the private sector of whom a majority disagrees.
The NGO experts agreed at 73.3% (33.3% +3. 33.3% +2 and 6.6% +1) while 26.6% disagreed
GO% -2 and 6.6% -3). The respondents of the private sector disagreed at 53.6% (7.6%  -1,30.7% -
2 and 15.3% -3), 15.3% had no opinion and 30.5% agreed (7.6% +1,7.6% +2 and 15.3% +1). A
difference between those two groups is evident. The independent experts followed somewhat the
NGO experts: 60% agreed (20% +3,20% +2 and 20% +1), 5% had no opinion and 35%
disagreed (10% -1, 15% -2 and 10% -3). Amongst the experts of the MFIs we can notice an
almost equal split between those that agreed and those that disagreed: 43.3% agreed (13% +3,
21.7% +2 and 8.6% +1),  17.3% had no opinion and 39% disagreed (13% -1,  13% -2 and 13% -3).
The four comments made by those from the private sector group were all clearly against the idea.
One comment was "Avoid conflict of interest impacting their independence." Eighteen comments
were made by the experts o f the MFIs.  Six of the MFI experts immediately said clearly no to the
opportunity of involvement. The most clear was the comment "Policy (rule) makers and Panels
should be separated as judges and law makers are separated." Another one wrote "I disagree. This
would be blurring the responsibilities. It is for the policy makers to take into account the
recommendations of the accountability mechanisms." Most of the other comments from this
group (Group I), did not directly say no. Almost all only saw an advising role without a final say.
One said "...the decision on revision of policies should neither be the role of the Panel nor of
Management: it 'should be the Board's function'."

Almost all independent experts with comments disagreed with any (formal) involvement of the
members of an accountability mechanism. One commented "If you want the Inspection Panel to
become a more independent and authorative body you should not mix it up with policy making."
From the three comments made by experts from the NGO society were two in conformity with

255



the expressed views  of the other groups. Nevertheless, looking at the outcome of the statistics,  the
experts of the NGO sector are in contrast to the other groups the most positive about the
suggestion.
Summing up the comments one can notice a strong disagreement with the idea of a formal
involvement of the members of accountability mechanisms in the revision or design of the
policies in most of the other groups. At the very most they express there is an informal role for
the members of the mechanism to recommend their views.
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Each time the policies are revised, the process of the revision is followed closely outside the
World Bank by the NGO community and in the case of IFC policies also by the Equator Banks.
As described in Chapter 6  in Part II, the World Bank has been accused of weakening or watering
down its policies after the Inspection Panel wrote some rather critical reports on certain projects
of the World Bank of which the report on a project in China was the most obvious.40

Question 21: IFIs and TNCs weaken their Principles as a result of strong judgments made by
accountability mechanisms.

The only group of experts of whom the majority believe the policies are indeed weakened as a
result of Panel reporting, is the group of NGO experts. In the other three groups we see either a
majority or the highest percentage disagreeing with the statement. The independent experts
disagree the most. Amongst the experts of the MFIs and the independent experts we see a
remarkable group that did not have an opinion, or possibly did not want to answer the question.
Fifteen of the 71 respondents did not  fill  in the numeric part of the question  and  only one of them
is from the NGO group of experts.
The NGO experts agreed at 78.5% (35.7% +3,21.4% +2 and 21.4% +1), 7% had no opinion and
14.2% disagreed. The independent experts somewhat agreed at 6.6% (+1), 40% had no opinion
and 53.3% disagreed (20% -1, 20% -2 and 13.3% -3). The experts of the MFIs agreed at 21%
(5.2% +1,5.2% +2 and 10.5% +1), 31.5 % had no opinion and 47.3 % disagreed (5.2% -1,26.3%
-2 and  15.7% -3). The private sector experts agreed at 25% (12.5% +2 and  12.5% +1), 25 % had
no opinion and 50% disagree 12.5%). So besides the NGO community there was more disbelief
then belief that weakening takes place as a result of the Panels work.
One NGO representative wrote: "We do have the strong impression that Inspection Panel
criticism of failure to reach policy standards has led to efforts to lower those policy standards. If
you can't score goals, change the position of the goalposts!  We have seen this with rehabilitation
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from displacement - before the policy was strong about full rehabilitation, subsequent "reviews"
have watered it down a lot, because implementation was not measuring up to policy statements."
And another wrote: "Agree for IFIs, not sure for TNCs. Bank staff tries to 'panel proof their
projects. A colleague from the NGO sector is wondering  if this is also the case for TNCs:  "TNCs
usually lack accountability mechanisms, so this impact does not yet occur."
One independent expert said it is the opposite: 'The contrary is true: it increases their credibility
to outsiders and it keeps managers on their toes to avoid that problems arise that weaken the
image of the MFIs." Another said: "It can work both ways." Still some of the MFI experts said
there is some truth in it. One wrote: "Yes, I feel that is so. The Inspection Panel and all
accountability mechanisms must struggle against such tendencies. Weakening the law is
inadmissible wherever just because compliance is fostered." Another MFI expert wrote: "This is
an important issue and bears watching. I believe one could make an argument to say there has
been weakening, but probably needs more time before any conclusion can be made." Even though
there is principally a disbelief of the majority that the policies are weakened because of the Panels
activities, some doubts are entertained. An expert from one of the mechanisms said: "Without an
independent assessment of its implementation or external enforcement, the policies, strong or
weak, will be largely ignored as they were in  the Bank prior to  1994."
Why the NGO experts are so convinced that weakening is taking place41, leads to the question if
they use another corner of the eye? Or are they more often  in the field than many of the others? A
question that remains unanswered.
The background of the last question in this item is formed by a discussion I recall taking place in
the offices of the Inspection Panel. At a certain time the NGO community turned somewhat
against the Panel saying that the reporting of the Panel lead to the weakening of the policies (see
above). A statement then was rightly made by a Panel staff member: "What do they want: good
policies without a mechanism that will assure they are implemented? That does not make sense."
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Question 22: The adoption of strict policies is more important than an independent assessment of
its implementation or external enforcement.

Now an overwhelming majority in all groups turns against the 'consequence' that the policies and
the maintenance of those policies in themselves could be more important than the mechanisms
controlling the enforcement of the policies. Also, the NGO experts do not want to accept that
consequence.
The NGOs confronted with this provocative statement only agreed at 8.3% (+3), 8.3% had no
opinion and 83,3% disagreed (50% -2 and 33.3% -3). The outcome was almost the same with the
experts of the private sector. They somewhat agreed at 8.3% (+1), 8.3% had no opinion and
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83.3% disagreed (16.6% -1, 41.6% -2 and 25% -3). The agreement amongst the independent
experts was the smallest. Amongst them only 5.2% agreed, 15.7% had no opinion and 78.9%
disagreed (10.5% -1, 52.6% -2 and 15.7% -3) There is a tiny difference between the later three
groups and the group of experts of the MFIs. They agreed at 19% (4.7% +3,9.5% +2 and 4.7%
+1), 9.5% had no opinion and 71,5% disagreed (28.5% -1,23.8% -2 and 19% -3).
Overall one can again conclude that the mechanisms are accepted and seen as a necessity for
enforcement. Most of the comments referred to the situation in the MFIs. Very little has been said
about the private sector. One participant made the remark that the TNCs still lack accountability
mechanisms which makes it di fficult to judge on the implementation of the policies.

Item  7:  Use  of Country  Systems

As described in Part lI Chapter 7 has the mandate of the Inspection Panel been discussed after the
Management of the Bank proposed the introduction of the so-called 'Use of country systems',
which means that in an agreement 2 between a government and the World Bank no longer the
Bank policies stated but instead the national policies that the two parties agree are similar to the
World Bank policies. The rational behind this was that most of the Middle Income Countries have
now national legislation that in principle is similar or equal to the different World Bank policies.
Those countries want to be recognized for the improvements made. In the World Bank,
Management showed its concern that if the Bank ignored these improvements, the Middle Income
Countries could easily borrow from the private capital market; a trend that already takes place for
some years. Nevertheless, the question was raised, what this means for the Inspection Panel if a
request arrives related to the approved project. The NGO community expressed its concern over
the mandate of the Inspection Panel. The following two questions related to this item I raised in
the questionnaire.

Question 23: The new approach; the 'Use ofcountry systems' has to be understood in the light of
the market in which both the World Bank and Private Banks operate.

The question is rather an open question and multi-interpretable and for that reason possibly not
fully answered by a sometimes substantial proportion of the four groups.4' Nevertheless, the
majority from all groups agrees.

Not surprisingly the private sector experts mostly confirmed the statement and agreed at 85.7%
(14.2% +3, 57.1% +2 and 14.2% +1) and 14.2% had no opinion. The MFI experts further agreed
at 73.6% (31.5% +3, 21% +2 and 21% +1), 10.5% had no opinion and 15.7% disagreed. Then,
the independent experts agreed with 61.5% (7.6% +3,46% +2 and 7.6% +1), 23% had no opinion
and 15.3% disagreed (7.6% -2  and  7.6% -3). Finally, the NGO experts agreed at 50% (8.3% +3,
16.6% +2 and 25% +1), 33.3% had no opinion and 16.6% disagreed (8.3% -2 and 8.3% -3).

The reactions in three of the four groups are many and diverse. Only one expert of the private
sector made a comment: "The goal of continuing improvement and best practice must be kept in
mind, but naturally balanced with the realities of the specific country."

One expert from the MFI group points to the different official position of the World Bank with
regard to the private banks: "According to the Articles of Agreement ofboth IBRD and IDA they
are lenders of last resort (i.e. when there is no reasonable financing available for the country or
project) so they should NOT be competing with private banks." The other comments of the MFI
experts are somewhat different. One group views the "use of country systems" in line with  Bank
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management as a positive development. One wrote: "Yes, absolutely, but it is a contribution to a
greater harmonization good." Another one goes further by commenting on what it means for the
position of the Inspection Panel (see also next question on this): "My understanding of 'use of
country systems' is to improve the governance of the recipient countries and to save the
administration cost and time of the recipient countries.  In fact under 'use of country systems'  the
Panel may have some problems on what to investigate, however the super goal of development  is
not good investigation by panel but alleviation of poverty through good governance." Another
group is not convinced that the -'use of the country systems" is a positive development. One
reaction: "'Understood', perhaps, but not agreed with. It's a cop out by the Bank." Another one:
'The new use of country systems approach, as currently designed, is part of the generic

weakening of all safeguards. The logic is clear,  if a country has adequate standards  and if they are
proven to be effectively implemented, then country standards could supplant safeguards. But the
new approach is not based on that fundamental premise."

The NGO experts mainly have the  same  sort of reservation about the intentions or the capacity of
the countries to implement their own adequate systems. One short comment from this group
refers to the competition between the World Bank and private banks: Some NGO experts are
negative about the suggestion the World Bank also operates on a World Market. One NGO expert
wrote the following: "WB should not care about market share, but about its development mandate
[... ]" And another one: "If development  is  to be seen  as  a market,  the  Bank can scrap its motto of
'alleviation of poverty'!" Other NGO experts go more into the effects and nature of the standards

or policies: "What worries me in all of this  is that there are no consistent standards that can be
relevant to whichever financial institution, company, or government agency involved in financing

and developing a project While 1 don't believe in a cookie cutter approach to development, there
should be some fundamental standards and principles to apply in all cases. The point should,
again, be about get the best development impact, causing the least trauma for citizens, and
actually raising living standards, improving environmental quality, and expanding democratic
spaces for citizens. The market should not be the only determinant to how, or which, policies are
applied."

The independent experts also have divergent comments. One comment sees the "use of country
systems" in line with the view of management of the World Bank as much more fundamental:
"The 'country systems policy'  also  has  a large element of National Capacity Building built  in  to
it. Building country capacity may well be the most important aspect of the 'country system
policy." One expert is not convinced the countries will implement, as some of the MFI experts
also expressed: "A country may have excellent laws on its books but what counts is the
systematic and effective implementation of the laws."
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The effects of the 'use of country systems' on the mandate of the Inspection Panel formed the
basis of the next question.

Question 24:  The work of the Panel will not change. The Panel still can investigate on the basis of
the World Bank Policies. The only additional task ofthe Panel, with regard to the issues raised, is
to examine Management's assessment of the equivalence of relevant Bank policies and
procedures with the country system.

By the time the respondents are asked to react on the effects of the 'use of country systems'  the
majorities of the MFI expert group, the private sector group and the independent expert group
agree with the statement. This is not the case with the NGO group that mainly disagrees or does
not have an opinion and confirms the protests of the NGOs at the time the 'use of the country
systems' was introduced. This question is again not answered by all or a substantial majority of
the respondents. 44

Convinced there will be no change are the private sector experts that agreed at 75% (12.5% +3,
25% +2 and 37.5% +1) and 25% having no opinion. The same majority of the MFI experts was
also convinced and agreed at 75% (20% +3, 35% +2 and 20% +1), 5% having no opinion and
20%  disagreeing  (10%  -2  and  10%  -3).  A  bit  less,  but  still a majority  of the independent experts
agreed at 61.5% (46% -2 and 15.3% +1),  23% had no opinion and 15.3% disagreed (7.6% -2 and
7.6% -3). The highest percentage of the NGO experts disagreed at 46.1% (7.6% -1, 23% -2 and
15.3% -3), a substantial percentage of 30.7% had no opinion and only 23% agreed (5.3% +3 and
7.6% +2).

The comments of the MFI experts go into all kind of directions.  Some see an additional task for
the Inspection Panel such as: "IP work will change in the sense that an extra instrument/ check
will be added to the IP's 'tool box'." One MFI experts expressed disagreement with any role of
the Panel in case of the 'use of country systems':  "This  is not the Panel's job. The Panel's job is
to assess compliance." Another expert expressed concern about the role of the Panel: "I am
concerned with the new country approach. That should change as the priority. The role of the IP
should keep up with changing circumstances.

The comments of the NGO sector showed a concern about possible undermining of the Inspection
Panel and the Safeguard Policies, such as: "I have the strong feeling that Panel work will be
undermined." And: "Equivalency of country systems will not be assessed based on full
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safeguards, but based on brief synthesis". More precise is one comment on the mandate of the
Panel: "Disagree. 1. The Bank's General Counsel has stated that the Panel cannot make
qualitative judgments about a country's national systems. The Panel will not be able to adequately
assess Management's determination of equivalence without reviewing the quality of country
systems. 2. Point of reference for Panel will no longer be full Safeguard Policies but weakened
Statement of objectives and principles."

The independent experts expressed different and also valuable views. Some expressed the view
the Bank should more or less stick to the Bank safeguard policies: "If the statement means that
WB policies should now only be assessed according to country systems: as WB money is a loan,
accountability should certainly be assessed against country policies. As the WB's added value to
commercial banks is 'development', WB's policies should certainly remain a benchmark. This
way both should be additional. Problems could arise when WB and country policies appear to
conflict - but this kind of difference should have appeared and solved in an early phase of the
negotiations on the project and loan. If they appear during IP activities, you have a problem.
Probably best solved by following country rules - it is a loan so it is 'their' money, if this doesn't
work out it will become lawyer's work to find the solution for that specific case." One respondent
is short and clear: "Never allow management to escape from its own policies."

Others see that an impact on the work of the Panel is inevitable: "The Panel's mandate will have
to change to allow it to hold Bank staffaccountable to those country equivalent systems that the
bank has deemed to be equivalent to the Bank's own safeguards. This is going to require a lot of
additional investigation and study for each case the Panel has to investigate. One finally is asking
the relevant question: "What options if any, the Panel has in case such equivalence is NOT
there?"

Some remarks

The 'use of country systems' is "to improve the governance of the recipient countries" is what
one respondent wrote. Looking at it in that way is to me rather pedantic. More positive is the
expressed view that "building capacity may well be the most important aspect of the 'country
systems'. I find it a dilemma to formulate a judgment on this subject. On one hand the
development cooperation society should recognize and support the progress made by countries
that serious "invested" in their development. On the other I understand the clear concern about
the impact of the "use of country systems" on the work and mandate of the Inspection Panel and
the undermining of the policies. To me this concern is well founded.

Item 8:        Procedures to be Followed by Requesters Filing a Claim

The Resolution establishing the Panel draws up the steps to be taken by people who feel they are
harmed or could be harmed by a project in their area financed by the World Bank. par.  16 of the
September 22,1993 Resolution reads: "Requests for Inspection shall be in writing and shall state
all relevant facts, including,  in  the  case  of a request by an affected party,  the harm suffered by or
threatened to such party or parties by the alleged action or omission of the bank. All requests shall
explain the steps already taken to deal with the issue, as well as the nature of the alleged actions
or omissions and shall specify the actions taken to bring the issue to the attention of Management,
and Management's response to such action." In other words a file can only be delivered after
efforts are made by the requesters to solve the problems in the area in the first place. A claim will
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only be accepted if the local or regional attempts were unsuccessful and the conflict remains
unresolved. The steps to be taken imply that requesters have sufficient knowledge of how to
follow all the procedures to file a claim. In the daily practice of the Inspection Panel regular
explanations have to be given on how to file a claim. The following four questions related to the
position of the requesters, were raised in this item.

Question 25: Filing a claim to the Inspection Panel will be extremely difficult for vulnerable
people who do not understand the legal and technical implications.

In general an overwhelming majority of three of the four groups agree with the statement. The
NGO experts are the most outspoken followed by the independent experts and the private sector
experts. They do not disagree. Amongst the MFI experts there is a somewhat smaller majority
that agrees while some disagree.

The NGO experts strongly agreed at 100% (73.3% +3 and 26.6% +2). They work with the people
in the field that could file a claim and often it is the NGOs themselves that represent the poor
when filing a claim. Of both the private sector experts and the independent experts, rather a
majority agreed as well. The independent experts agreed at 94.7% (57.8% +3,26.3% +2 and
10.5% +1) and 5.2% had no opinion. The private sector agreed at 90.9% (27.2% +3,45.4% +2
and 18% +1) and 9% had no opinion.

Somewhat different  is the position  of the experts of the  MFIs  of whom a smaller majority agreed
at 58.3% (20.8% +3, 25% +2 and 12.5% +1) while 20.8% had no opinion and 20.8% disagreed
(12.5% -1 and 8.3% -2). The difference is important to notice since the experts from the MFIs
have years ofexperience with the system.

One respondent rightly indicates that the wording "will be" in the statement implies that filing a
claim is not difficult at present. The question was formulated after the earlier question on the
introduction of the "use of country systems". lt might have influenced the answers as shown in
the graphic. Will it be more difficult to file a claim with the introduction of the  'use of country
systems' (see previous item), more difficult then it is at present time? One noting the words "will
be" wrote: 'This is already the case. It is not going to be something new as implied by the
statement." From the written comments one gets a somewhat different picture than from the
graphs.

There is not a specific view in one group different from another group. In all groups there is some
cynicism. An NGO respondent wrote a contradictory statement: "Intimidating process, but the
Panel's forms are quite clear and simplified." Some independent experts show their reservations
about the Banks intentions to be accessible for the poor:"As no doubt the World Bank intends."
And: "Filing claim procedures must be made easier so that grieved parties and especially
Vulnerable groups are treated in a fair and just fashion. By putting such a heavy burden on
individuals or parties who may be exposed to real or perceived risk, the Bank is making the
process more tilted towards its own benefit." Another NGO expert noted that the poor have to be
supported "by other stakeholders, who should have the right to file complaints with or on behalf
of them" and: "We were only able to do it because of guidance from two overseas NGOs, and we
were only able to contact them because we had at hand a centre that could handle the email
communications." The role of the NGOs is also recognized by MFI experts. One reacted: "Many
private organizations are offering their services to help the vulnerable people. It is an issue, but
not a major one.

"
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One MFI expert wrote: "The Panel has made every effort to make this process as simple as
possible and has published brochures that contain suggested Request forms in 14 languages. Also
the Panel's operating procedures state that a request may be filled in any language. But yes, filing
any type of request is very difficult for poor, uneducated people."

Experts also point at the importance of outreach. People need to know they have the right to file a
claim. One from a MFI: 'The establishment of an inspection mechanism should normally be
accompanied by outreaches to potentially affected persons." One reaction from the independent
experts was rather comprehensive on how to reach the people and inform them on the rights: "It is
almost certain that these people do not have the information that an Inspection Panel does exist,
that it is possible to start a procedure against World Bank projects. If they have this information,
it is not certain that they will apply against a mighty powerful institution, because for them it
seems to be steered from a long distance, not controlled by anyone, autonomously working. What
would later be the personal consequences/ implications when you start such a process? What
would be the financial consequences (support by lawyers and technicians, labor-time lost, travel
expenses etc.)? How to reach them? Invite them, and provide them with information on the IP"

Finally, one statement of an expert from the private sector is remarkable; since it holds the
assumption the NGOs are not impartial: "The concern here, also, is that advocacy NGOs drive the
process on behalf of vulnerable people. One way to get around this is to ensure vulnerable people
are represented by an impartial third party who is recognized by all stakeholders as fair and who
is representing the needs and rights of the vulnerable groups (rather than taking an advocacy

role)."
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The second question in this item is about a certain form of guidance by the accountability
mechanism to potential requesters and if this is acceptable. As will be clear from the different
statements, this is a somewhat sensitive issue.
Question 26: Support by the staff of accountability mechanisms or a certain form of guidance to
potential requesters is acceptable.

Here we see in the graphics rather an agreement with the statement within all groups: in some
groups indeed, yet not as strong in all. The most convinced are again the NGO respondents that
agreed at 93% (66.6% +3,26.6% +2) while a rare exception of 6.6% disagreed (-2). The MFI
experts agreed  at  82.6%  (17.3%  +3,  52.1%  +2  and  13%  +1),  4.3%  had no opinion  and  13%
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disagreed (4.3% -2 and 8.6% -3). The private sector experts agreed at 60% (10% +3,40% +2 and
10% +1), 20% had no opinion 20% disagreed (-2). The smallest majority was with the
independent experts that agreed at 56.2% (12.5% +3,43.7% +2), while a substantive percentage
did not have an opinion and 12.5% disagreed (-3).

A lot of the written comments were rather different from the numeric answers given. Within the
MFI group of experts there were supporting statements that (1) the staff should be able to help the
requesters, (2) that support only can be given if it concerns technical guidance and no more and
(3) that this is clearly a conflict of interest. Thus some MFI experts expressed the view the
requesters should get guidance. Or: "It is not necessary for requesters to know all the legal details
for filing a claim. The staff of the accountability mechanism can put the requesters' claims in the
necessary legal frame. Other MFI respondents hold back somewhat and mentioned restrictions
such as: "Staff should be allowed to assist potential requesters as long as they give objective info.
Prevent becoming part of the request. Alternatively Bank staff and others should also assist
requesters." Some MFI experts disagreed totally by noting: "No, there would be no verifiable
limits to this interventionism'." And, finally, a very clear and relevant statement was made,
showing the dilemma: "No judge can orient a claimant to file a claim to be judged by him/her."

The experts of the private sector in their statements all held back or disagreed.  The most positive
response was: "Purely to ensure that the feedback is direct, focused and relevant." Another one
wrote: "Not by members of inspectional panel that will decide on the claim, but colleagues,
assistants or independent departments of the MFI - Representatives of NGOs could assist the
requesters." One expert mentioned another option: "This support should be given, but most likely
through local authorities to whom the first complaints will be raised by the people involved." If
this also is possible in countries where human rights are violated the expert did not mention.

Not surprisingly the NGO respondents see a role for themselves in the process, For example: "I
prefer support by NGOs, who may seek technical advice by mechanism." Others describe the
necessity to support the poor that want to file a claim: "It is possible that a community at the
grassroots will require basic information - a request will need to follow some sort of format, will
require some supporting evidence, whatever else is needed. This information will need to be
explained. How this can be given is not so easy - even e-mail communications are not always
available." Some still saw a role of the staff of the mechanism (Inspection Panel): "Staff could
support the requesters in formulation of the complain in legal terms, and it could be the
transparent process (like letter to Panel, response of the staff how the complaint should looks like
with  explanations of legal terms included in redrafted complaint, and verification of requester."
Almost all the independent experts emphasize that support for the poor in the process of filing a
claim is necessary but should not be executed by the staff of the accountability mechanism that
will deal with the request. Some comments were: "Support should be given by institutions
independent of the accountability mechanism or the bank." Or: "if there is a special member of
staff responsible for 'public liaison' and helping requesters to file claims: and provided this staff
member did not take part in any investigation that they have helped lodge, this could be feasible.
If the staff members who help formulate a request then later adjudicated the request there will be
a conflict of interest. The statement does not make clear the role of the staff involved."

Two respondents refer to the options people receive from the project sponsors to file a claim and
make a principal statement. One referred to the situation in Canada: "In the Canadian EIA
Process there is a provision called 'Participants Funding' program for the interveners. In line with
established criteria, the federal Government of Canada provides financial assistance to selected
individuals/groups to enable them hire professionals and technical experts to assist them prepare
their case properly Perhaps, the Inspection Panel and/or the World Bank should consider looking
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at the Canadian model or some other such practices for designing its own 'Participant Funding'
mechanism." The other respondent formulated in line with the Canadian Act how financial
support should be built in:  "It is not the staff of accountability mechanisms; it should be reserved
from the beginning in the finance proposal. If not disbursed after the period of time in which
claims are acceptable, the money to formulate a claim shall be reimbursed. Only in this case it is
imaginable that requests can be made and approved.

"

The operating procedures  of the World Bank Inspection Panel state that a request may be filled  in
any language. This fact formed the basis for next question.

Question 27: Accountability mechanisms should accept claims (hand) written in native languages.

Again an overwhelming majority of all respondents agree. The NGO group (85.7% +3 and 14.2%
+2) and the private sector group Gil.6% +3 and 58.3% +2) agreed at 100%. The MFO experts
agreed at 91.3% (45.8% +3, 25% +2 and 16.6% +1), 4.1% had no opinion and 4.1% disagreed (-
1). The independent experts finally agreed at 75% (30% +3,20% +2 and 25% +1), while  15% had
no opinion  and 10% disagreed (-1).

The written comments rather differ from the results of the data. In the graphs the respondents
seem to give a cohesive opinion, whereas the comments from all groups showed rules and
practical obstacles to allow 'any' language. The officials of the MFIs for example noted: "The
official languages of the country should be accepted." Or: "Requesters should invest something in
the process." And: "In the case of the African Continent there are over 700 native languages, this
requirement could impose an onerous burden on the mechanism and cause delays." The only
comment on this question from the private sector group was positive about 'any' language but not
on the suggestion that handwritten request should also be possible: "Of course, hand written
however is something different."

Some NGO experts wonder if request can be written in 'any' language: "No complaint can be in
any language. Responses also have to be translated." And: "A practical framework would have to
be made here. Maybe it could be in national or nationally recognized languages. We have many
local tribal languages here, we would not say it should be written in them, but it could be one of
the 16 national languages officially recognized.-  And:  "They  have to fully understand Bank's
policy to send claim, yet it still help[s] to write the claims on their own language."

The independent experts have generally speaking two kinds of comments. Some fully support and
give suggestion on how further to improve: "Under the Canadian EIA Process, proponents are
required to submit environmental impact statements (EIS) in both official languages (English and
French). If and when such process involves Canada's aboriginal people, the proponents are often
required to prepare an 'Executive Summary' of the EIS in the aboriginal language. In addition,
native language interpreters may be hired during public meetings to assist the elders present their
views/comments in their own respective native tongues." One respondent goes even further: "If
the question would have been in 'English only' I would agree, however most native languages -
indigenous languages - are not written languages. If you would suggest that a claim can be
recorded in a tape recorder and as such acceptable I would say 'strongly agree'." And: "if it is
possible to have an independent translation afterwards - of course. Thresholds should be  as  low
as possible. If thresholds are high, what's the raison d'ttre of installing an Inspection Panel?"
The comments of other independent experts were more related to what the effects of the
acceptance of a native language are for the administration. For example: -Oh dear! This will
make life difficult for the accountability mechanism! But it is for them to decide on whether they
have the necessary logistical support to treat effectively such hand written claims in native
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language." And: "I have no problem with it. But in an increasing global world possibly the
opinion should be limited to one or other of the official languages of the United Nations." One
comment is similar to one of the comments made by a respondent of the MFI group who is of the
opinion that the requesters also have to invest in the process: "Mildly, disagree, as there needs to
be some onus on claimants to make an effort."
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Finally a last question related to the position of the Requesters was raised.

Question 28: People have the right to file a claim with their names only known to the
accountability mechanism.

In the graphs a high majority of all respondents again powerfully agrees. The NGO experts
agreed at 100% (92.8% +3 and 7.1% +2). With almost 100% the MFI experts strongly agreed at
95.8% (70.8% +3 and 5% +2) while only 4.1% disagreed. Furthermore, the independent experts
agreed at 89.4% (57.8% +3 and 31.5% +2) while 10.5% disagreed (5.2% -1 and 5.2% -3). Finally,
the private sector agreed at 69.2% (23% +3 and 46% +2), while 15.3% had no opinion and 15.3%
disagreed (7.6% -2 and 7.6% -3).

Although very few comments were made, those made were rather strong. One ofthe MFI experts
wrote: "The point of accountability mechanism should be  to get the issues resolved, not endanger
lives." And another one. "Yes, provided the names can be examined in private and secure
proceedings by Bank Management." One MFI expert wrote: "But this should be verified and
accepted by the Panel in order to avoid misuse of the tool." No comments were made by experts
from the NGO sector or the private sector. Some independent experts made comments such as:
"Essential in countries that deny people their basic human rights." Two other independent experts
both referred to what can happen to whistleblowers "Indeed I strongly agree. See the
consequences of people who made corruption known in  the EU. The person who rings the bell
should be protected always!" And: "As with any potential whistleblower."

Some remarks

The position of the requesters in the process should be an issue of constant care. Many
respondents express this understanding in their comments. As one respondent observed the
process is rather 'intimidating' for poor people living in remote areas far away from Washington
D.C. Therefore the NGOs play an important role in translating the procedures and representing
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the poor.  If the staff of an accountability mechanism should support the requesters in the process
of filing a claim should be regarded very prudently. The extent to which support can be given
depends firstly on clear, simple and transparent procedures. If those in a specific case are not
clear, adequate explanations about the technicalities regarding the procedures could be given.
That should be the limit. I agree with the statement "No judge can orient a claimant to file a claim
to be judged by him/her." Access to the mechanism is fundamental. The suggestion to adopt a
system similar to the Canadian Environmental Impact Assessment that contains the option of
participants funding is valuable.  To me this is the optimal level of democracy if a government or
an institution delivers funding to affected people in order to help them to defend their rights, even
if the activities turn against the proposals of the ruling parties. Canada has to be praised for this
and many government and institutions should learn from this.

Item 9: Relations between the Accountability Mechanism and the
Executive Directors

Part II Chapter 4 explains how, why and when the Executive Directors decided to establish an
independent Inspection Panel that is officially installed by the Board. The Panel reports directly to
the President and the Executive Directors. Over time the history of the inception of the Panel by
the Board of the Bank tends to be forgotten. If this history is lost it bears the risk that the
independence and the value of an "open door"  for the poor outside the Bank will be weakened.  A
good relation between the Panel and the Board is of crucial importance to secure the
independence and strength of the mechanism. The five questions in this item are related to the
relationship between the Board and the mechanism based on my experience of five years in the
World Bank.
The first question is about the missed opportunity that the resolution establishing the Inspection
Panel did not include a clear paragraph explaining who will select and appoint new members of
the Panel. Recently it has been the Human Resources Department that organized and mainly
handled the selection process of new members of the Inspection Panel. Two Executive Directors
representing their colleagues in the Board, the Managing Director, and the General Counsel
formed the selection commission. It has not been clear if the entire Board had an insight into the
long list of candidates. The division between the long and short list is a crucial operation. The
NGO community also demands a role in the process of the selection of members of the
mechanisms. The second question is about a possible role of the NGO community. Other
questions in this item refer to regular meetings between Executive Directors and the
accountability mechanism. A last question in this item is related to the opportunity the Executive
Directors have to ask or instruct the mechanism to do an investigation.

Question 29: The Executive Directors of the Board of IFIs should have a leading role in the
selection process for members of an accountability mechanism, including access to the list and
information on all candidates.

In the four groups of experts the majority agrees. The level of agreement is in the following order.
Remarkably, the experts of the MFIs agreed the most at 91.6% (41.6% +3,33.3% +2 and 12.5%
+1) and 8.3% disagreed (4.1% -1 and 4.1% -3). They are followed by the experts of the private
sector that agreed at 70% (20% +3, 40% +2 and 10% +1) while 30% disagreed (20% -2 and 10%
-3). The NGO experts and the independent experts show an almost identical percentage of
agreement. The NGO experts agreed at 64.2% (21.4% +3, 35.7% +2 and 7.1% +1) while 28.5%
disagreed (7.1% -1, 7.1% -2 and 21.4% -3), the independent experts agreed at 63% (21% +3,
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15.7% +2 and 26.3% +1), 10.5% had no opinion and 26.3% disagreed (10.5% -1, 5.2% -2 and
10.5% -3).

The comments made are diverse in all groups. Almost no comments were made by the private
sector experts. There is not a typical opinion in one group versus another group. Approximately
four different comments are to be found. Firstly, there are a few that more or less do not see the
necessity or practical possibility to fully involve the full Board. One MFI expert wrote: "I would
agree that those selecting candidates should have access to the list and information for all
candidates. However, practically speaking, Boards are not set up with the necessary infrastructure
to actually run the process of finding candidates and I do not see a need to establish such a
parallel infrastructure." Secondly, there are some experts that stress the importance of full
independency. One private sector expert wrote: "1 could agree to this given the fact the
mechanism is absolutely independent." One independent expert does not see a leading role of the
Board and wrote: "Not an independent process. They should have a role, but not the leading role."
The latter comment shows a desire that the process is fully independent. What independent entity
should organize and lead the process is not mentioned.

Third, there are more specialists that agree with the question/statement. An MFI specialist wrote:
"The   only  way of ensuring  that  the   best  and most independent candidates are selected   +3."
Amongst the NGOs the same was expressed: "Board staff- not management- should run process
and select candidates." And from an independent expert: "The board is fully responsible,
including selection of members. I can imagine, however, a procedure that is open for others to
come up with names, selection itself should be done by the board." Among those that agree the
Board should finally decide some comment that the process can be delegated to a committee.
Most of them then stated that all the Executive Board members still should have access to the
information on all candidates. For example an independent expert said "In an ideal world all
Directors should be involved - to be operational it will be the Committee with 2 Directors
representing them. This Committee should have the long-list. The others should have insight on
request." And: "lt is normal that any Board member can have access to any and all of the
committee's papers and candidate details should they so desire. It seems strange that this is not
the case for the Bank's Board and candidates for the Inspection Panel." One MFI specialist wrote
about the World Bank process: "This is the case in the WBG: Code Chairman leads the Selection
Panel on the basis of Terms of Reference, approved by the Board." Whether the other Board
Executive Board members should have insights on the lists of candidates or try to have this
information is not clear from the later comment.

Forth, some respondents went further with commentary on the process. One wrote: "If NOT
already done so, the Bank needs to establish a clearly defined 'PANEL MEMBERSHIP
ELIGIBILITY CRITERIA' and a detailed account of the selection process used to appoint panel
members. This document should be available to the general public." Two comments mentioned
di fficulties in the process. One independent expert wrote: "There is also presumably power of the
Executive Board to delegate such functions. Experience in human rights accountability processes
shows how the merit principle can be compromised where selection is carried out by political
bodies. This may not be such a problem for large memberships acting collegially (e.g. human
rights treaty bodies), but uneven membership would cause serious problems for a 3-member
Panel." Finally, one NGO expert shows its discontent with the present process in the World Bank:
"However, other factors to consider include who makes final decision and who else participates. I
think the Board should be involved, or a committee of the board, but there are so many interests
that Board members have and that they bring to the selection process. I have always thought that
the selection process was unsatisfactory - the human resources department of the Bank doesn't
understand what the Panel  is and what types of candidates should be considered; the involvement
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of NGOs has been uneven and arbitrary, and the power dynamics inside the Bank are complicated
and cause conflicts. The President should be advised by the board, but should also get
independent advice from many sources. ,=45
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The next question raised was about some role or any role of NGOs on the profile of the members
of an accountability mechanism. During my years in the  Bank and outside the Bank in discussion
with the NGO community, the role of civil society in the selection process was regularly
mentioned.

Question 30: The NGOs are free to express their thoughts about the profile of the members o f the
Panel (an accountability mechanism), but have no say about possible candidates.

The majority of all groups agreed with the statement. The private sector experts agreed the most
followed by the experts from the MFIs, the independent experts and finally with the smallest
majority, the NGO respondents. From the answers one could also get a somewhat different
picture: those that agreed and those that disagreed are equally divided. Many commented on the
procedures or asked "Which NGOs'v Some said it is finally Boards that decide after having
listened to the opinions outside the Banks.

The respondents from the private sector agreed at 84.6% (30.7% +3,46.1% +2 and 7.6% +1) and
15.3% had no opinion. The MFI experts agreed at 73.6% (26.3% +3,47.3% +2), 5.2% had no
opinion and 21% disagreed (15.7% -1 and 5.2% -2). The independent experts agreed at 72.2%
(27.7% +1,27.7% +2 and 16.6% +1), 11.1% had no opinion and 16.6% disagreed (5.5% -1,5.5%
-2 and 5.5% -3). The NGO experts agreed at 61.5% (23% +3,23% +2 and 15.3% +1) and 38.4%
disagreed (7.6% -1,15.3% -2 and 15.3% -3). The standard deviation is high.

One MFI expert pointed at the statement rightly saying it is two questions in one: 'Two questions.
Therefore, can't answer. Agree with the first part, not the second." So this respondent disagreed
when it is proposed that the NGOs do not have a final say. An independent expert with the same
opinion is short and clear: "They should have a say." A MFI specialist wrote: "NGOs should be
free to express their thoughts and have a say about possible candidates." An NGO expert wrote:
"Only if it is shared with NGOs; not sure if it is (at ADB, NGOs were encouraged to identify
potential candidates but there was no formal NGO role during writing or final selection). Lists
should be shared. World Bank does not do this.- No respondent in favor of a role of the NGO
community describes a clearer picture of how this could be organized.
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Some referred to the necessity to have clear procedures and criteria. A specialist from the MFI
group: "Civil society should have a role and not be excluded. Agree on generic criteria for
selection of IP members first, before individuals come into the process." One expert asked if
'consultation rounds' could be held. Some wondered which NGOs could be involved: "Which
NGOs? This could easily get completely out of hand. More details as to what are required in
order to make a meaningful judgment on this statement." The relevant posed question in this later
comment was partly answered by another independent expert: "As long as it is clear that the NGO
is not a political party in disguise!" An expert from an MFI also formulated an answer to the
question: "Which NGOs? If international advocacy NGOs, it then creates a conflict of interest.
They  should be free to nominate candidates but should not be formally part of process." The view
that the NGOs are free to express their thoughts is rather supported.

The other half of the group was of the opinion that this does not mean they have a say. An
independent expert: "Freedom of speech issue here. They may have no INFLUENCE but can say
what they want, surely?" A private sector expert wrote: "They should be involved in giving input
as any other stakeholder, but NGOs should not have preferential treatment or 'veto' rights." One
independent expert did not see a role of the NGOs at all: "This should be retained. Otherwise it
will be difficult to expand buy-in to results/outcomes of the Panel's activities." Finally one MFI
expert made a remarkable observation: -If the selection process becomes too open and names
start floating around you may risk losing interesting applications."

Question 31: Regular meetings between the Executive Directors, their Altemates, and members
of the accountability mechanism are crucial to ensure the efficiency of the mechanisms within the
IFIs.

Regular meetings of the members of the Board, the alternates and the members of an
accountability mechanism are a matter-of-course when judging the graphic outcome, which is not
the case when reading the written comments. The comments give a total different picture. Only
three reactions were mainly positive. All the others noted that meetings between the mechanism
and the Board should not be too often, and even more they referred to the necessity of a certain
distance in order to preserve the independence of the Panel. None of the respondents of the
private sector wrote a comment on this question. The standard deviation is rather high.

The experts of the private sector agreed at 100% (33.3% +3, 33.3% +2 and 33.3% +1). The MFI
experts agreed at 87.5% (33.3% +3,41.6% +2 and 12.5% +1) and 12.5% disagreed (4.1% -1,
4.1% -2 and 4.1% -3). The respondents from the NGO sector agreed at 86.6% (26.6% +3,40% +2
and 20% + 1), 6.6% had no opinion and 6.6% disagreed. The independent experts agreed at 78.9%
(36.8% +3, 31.5% +2 and 10.5% +1),  15.7% had no opinion and 5.2% somewhat disagreed (-1)

Two independent experts fully supported the question/statement. One is short: "Seems logic."
The other: "Such interaction is needed to keep both parties informed and to keep them in accord."
And one expert from the MFIs: "Of course, communication and transparency are crucial,
especially when one is in favour of the principle of Corporate Social Responsibility!" In all the
other comments questions were raised about "how regular" and about the independence of the
Panel. Comments from the MFI experts were for example: "Regular meetings are not required. A
periodic, formal reporting process will suffice." Or: "I would say "periodic", not "regular".
Similar statements were made in the other groups.

Some experts again referred to the necessity of rules and procedures in which this is also laid
down. For example: "As noted earlier, the document containing 'Operational Procedures of the
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Inspection Panel' should define the nature of such relationships and dealings so that the general
public is fully aware of it." Many experts from both the group of MFI experts and the
independent experts went further and 'hammer' on the protection of the independence of the
Panel. For example:  "As long as the independence  of the members is respected and no indications
are given to them of how to deal with specific Requests." And: -Such meetings must not
compromise or be perceived as compromising the independence of members of the inspection
mechanism." One independent expert considered a decision of meetings between the Board and
the members of the mechanism a decision that only should be taken by the Panel: "The Panel
should only meet the Directors when the Panel, and no one else, deems it fit to do so. Otherwise
the independence of the Panel may be undermined."
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The Resolution establishing the Inspection Panel of the World Bank contains the following text:
"In  view  of the institutional responsibilities of executive Directors in the observance by  the  Bank
of its operational policies and procedures, an Executive Director may in special cases of serious
alleged violations of such policies and procedures ask the Panel for an investigation, subject to
the requirements ofparagraphs 13 and 14 below. The Executive Directors, acting as a Board, may
at any time instruct the Panel to conduct an investigation.'46 Those paragraphs provide the option
for both an individual Executive Director in special cases and the Executive Directors, acting as
Board, to ask the Inspection Panel for an investigation. In its history the Panel so far received
only one Request from the Board of Directors,7.

Question 32: It is important the Executive Directors of IFIs have the opportunity to instruct their
problem solving mechanisms and accountability/compliance mechanisms to intervene when
problems occur in the field.

The outcome in the graph again gives the picture that a strong majority agrees. But the 'sting is in
the tail': the comments. Then some express concern. Overall not that many comments are made.

The  experts  from the private sector agreed  at 90.9%  (18.1%  +3,  54.5%  +2  and  18%  +1)  and 9%
had no opinion. The independent experts agreed  at  81.2%  (43.7% +3,  18.7% +2 and18.7%  +1)
while  18.7% had no opinion. In those two groups nobody disagreed. The NGO experts agreed at
80% (33.3% +3,46.6% +2),  13.3% had no opinion and a small minority of 6.6% disagreed (-2).
Although still a majority of the MFI experts agreed at 75% (45.8% +3,  16.6% +2 and  12.5% +1),
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we remarkably find amongst them the highest minority that disagreed at 25% (8.3% -1, 8.3% -2
and 8.3% -3).

The hesitation about the (existing) option for Board members to ask the Inspection Panel of the
World Bank to investigate is clear from the comments made by the experts of the MFIs. For
example: "Such requests may lead to conflicts in the Board and polarize or cause division in the
Board." And: "I would say 'No' since I have a problem with the word 'instruct'.48 Another
rather strong comment is: "This would be contrary to all established Rules ofProcedure and allow
Executive Directors an opportunity to 'interfere' and promote vested interests." Lastly one
comment from an MFI expert refers to the fact that so far it only has been one case: "This
approach has yielded very few requests." The only comment made by an expert of the private
sector was:  "Only i f there  is hard evidence of non-compliance.

"

Tile independent experts made a few comments that have a different nature. One wrote: "I think it
would be better to make the good functioning of accountability/compliance mechanisms a
responsibility of one of the Executive Directors." And another: "The Panel should receive
instructions from the Directors as a Board. Otherwise, there will be a direct bearing on the Panel's
independence." One expert of this group was rather outspokenly negative about the option  for the
Board to ask the Panel to do an investigation: -Should be dismissed if they do not." And one
wrote "Seems common sense that this should be the case. What is worrying is that the Board has
not referred more problematic cases to the IP for an opinion. Possibly this is something that the IP
needs to raise with the Board."
Some remarks

It is evident that the Board of the Institutions including the World Bank should have the lead in
selecting the members of the accountability mechanisms, in casu the Inspection Panel. This
implies that the Board should be informed on all candidates that applied for the function or the
nominated candidates. I understand the desire to create a detailed account of a newly designed
selection process, which is not easy to develop since privacy issues could easily be at stake.
Outside stakeholders, such as NGOs, should at the beginning of the process be given the
opportunity to exchange their views about the selection process and the criteria used for the
selection.

That the Board did not 'instruct' the Panel to investigate on projects more than in one case, is a
matter of fact This opportunity, that already existed since the establishing of the Panel
surprisingly is not welcomed by many. Those that comment on it express the fear that it could
lead to conflicts and jeopardize the independence of the Panel. I am not convinced of that. The
Panel is a mechanism of and for the Board. The Board could make much more use of it, while
insuring the independence of the Panel  at the same time.  When the Board 'instructed' the Panel to
investigate a project in China, it finally accepted the rather critical report of the Panel, although I
have to admit, the Bank Board did not get through the process in one piece. Some heavily
criticized the Panel others praised it for its work. Ever since, the Panel has always defended its
China report.

How often an accountability mechanism could meet with the Board should depend on the
workload and questions raised by the Panel or the Board. The comment of a respondent that the
Panel "should remain at a certain distance from the Executive Directors in order to protect its
independence" has its merits. Meetings between an accountability mechanism (The Panel) and the
Board of an institution are important. Nevertheless, this may never lead to an infringement on the
independence of the mechanism.
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Item 10: Relations between the Accountability Mechanism and
Management

As described in Part III, Chapter 7, the relation between an accountability mechanism and
management in the institution that established such a mechanism is rather a-typical. This item
contains several questions about the relationship between the mechanism and management. The
first question is about the sensitivity. Other questions relate to the access of the mechanism to
information, to the influence of Management on the reporting and to the specific relation of the
mechanism with the General Counsel of the institution.

Question 33: Given the role of the accountability mechanism, it is normal that the relationship
between Management and the Members of the Panel and staff show sensitivity.

Not surprisingly the respondents of the MFI group accept this statement the most readily,
followed in order by the NGO respondents, the independent experts and finally the private sector
experts. The rich written statements show the experience many have with such mechanisms. From
the NGO respondents no written statements were received.

The MFI experts fully agreed at 91.6% (50% +3 25% -2 and 16.6% +1) while 8.3% had no
opinion. In this group there was no disagreement. The NGO experts agreed at 84.6% (38.4% +3,
38.4% +2 and 7.6% +1), 7.6% had no opinion and 7.6% disagreed. The independent experts
agreed at 80% (30% +3, 35% +2 and 15% +1), 5 % had no opinion and 15% disagreed (10% -1
and 5% -2).

The most striking statement of one of the MFI experts was: "If the relationship isn't somewhat
tense, the Panel probably isn't doing its job." Others were milder such as: "This is the reality.
However, I consider it important that the members o f the Accountability Mechanism and its staff
stress that the focus on policy compliance primarily addresses issues of process. Individual roles
of Bank staff and Management should not be the focus of compliance review. In addition I
consider it essential that the potential of an Accountability Mechanism as a learning tool is
stressed as well." Another wrote: "Yes, both parties need to play their respective parts without
blurring the roles." Another comment from this group notes it takes time for such a mechanism to
be accepted within the institution: "One should monitor for a number of years the acceptance of
the work of the Panel."A private sector expert tried to find a solution to the sensitive nature by
referring to the Dutch 'poldermodel': a model in which all parties involved talk and negotiate as
long as necessary to reach a common agreement.

The following four statements of independent experts are self evident: "It would be strange if
there wasn't sensitivity. No "tension" would be indicative that the Panel was either being ignored
or was held in low esteem." And: "Indeed, subject to certain preconditions, a degree of tension
can be taken as a positive indicator of the Panel's impact." And: "+3. This is bound to happen.
Auditors in any institution are viewed with scepticism." And finally: "This is a structural problem
facing all institutions with accountability mechanisms, and one I have yet to see satisfactorily
resolved."

Other statements pointed at the capacity and readiness of the institutions to accept the nature of
the mechanism and in principal to respect the different positions. Such as: "It really depends upon
the way the World Bank and Management understands the nature and scope of the ROLE of the
Inspection Panel."
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In the daily relations between Management and the Inspection Panel there are several recurring
issues. Constantly the Panel had to press hard to receive all relevant internal documents in order
to execute its work properly. The following two questions are related to access to information.
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Question 34: All relevant documents, including e-mails will be delivered to the accountability
mechanism when requested.

An awe-inspiring majority in the group of MFI experts and not surprisingly also in the group of
NGO experts agree. It is the more remarkable that the MFI experts agree, since many of them
have been confronted with difficult investigations and demands of members  of the mechanisms to
deliver the documents that show the decisions taken at certain moments during implementation of
projects. The majority of the other two groups, the independent experts and the private sector
experts also agree. Most written comments are made by the experts of the MFIs and the
independent experts.

The NGO experts agreed strongly at 93.3% (all +3) while 6.6% had no opinion. The MFI experts
agreed almost as strongly at 91.6% (66.6% +3,25% +2) 4.1% had no opinion and 4.1% disagreed
(-3).  The independent experts agreed  at  88.8%  (33.3%  +3,  33.3% +2  22.2% +1) while  11.1%
disagreed (5.5% -1 and 5.5% -2)

Some of the written comments were again different. A few experts of the MFI tend to agree.  For
example: "Crucial for fact finding!" And somewhat cynical: "In an ideal world this would be
obvious." More MFI experts expressed it could only be done within a structure of rules: "Subject
only to specific provisions of the rules of Procedure of the Accountability Mechanism." And:
"Panels authority to access to info data should be clearly defined." And: "Protection of
confidentiality/ sensitivity of certain documents  must be however be assured by the Panel." One
MFI expert with a lot of experience with the Panel: "This is an invasion of staffdeliberations, and
is appropriate for a criminal or corruption investigation where there is criminal wrongdoing.
Review should be limited to official and draft Bank documents and interviews and field
investigations. There is already too little right to privacy and the Panel is not that type of
investigative body."

From the private sector only two comments were made: "Agree - but again this invokes the
'policing' mentality." And: "Define 'relevant'." The only comment made by a respondent of the
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NGO   group was: "Depends   on   what   is 'all relevant': a certain level of confidentiality   is
acceptable."

The independent experts were more or less divided. One is short: "Otherwise no point in having
the Panel." One refers to legal rules: "It should come as close as possible to Court's rules -so, the
same principles as in legal affaires should be applied." One commented on the present status of e-
mails: "There is nothing special about email. It is merely the 21" century form of written
communication. Defining what is "relevant" and what constitutes "invasion of privacy" is more
important. Guidelines in this regard should be formulated." A substantial group asks what
documents are relevant, such as: "It depends what criteria is used and who exactly decides what
document is relevant and what is NOT. In making such requests one must be mindful of the
commercial, security and other interests of the Bank as well time and expenses involved in
making such documents available to the Panel."

Some showed in their comments the downside of the access to the e-mails, such as: "What about
privacy". Or: "E-mails are used for all kinds of simple thoughts, non-issues etc, like bilateral
conversations, brainstorms etc. To use these e-mails would give them too much a formal status,
and may lead to different communication patterns that may block creativity." And: "[...] there's a
need to be realistic. The administrative burden for both the Accountability Mechanism and the
Management that this involves should be borne in mind, for some projects, because email is so
easy, a great many emails may have been exchanged and rather frequently. Not all of these will
be very important, most probably will not be. It will therefore be a burden for both the
Management to keep a well-filed dossier of emails and for the Accountability Mechanism to sift
through the emails for important material. Furthermore, such a rule would give an incentive to use
the telephone much more.-

The sensitivity of proprietary information has been mentioned by some of the respondents in the
latter question. The next question was precisely on this.

Question 35: Members of an accountability mechanism should have access to proprietary
information when necessary with the condition of confidentiality.

A high majority of the respondents of all groups fully agree. On the previous question in which a
reference was made about access to e-mails, a number of respondents had difficulties with the
implications, as expressed in the comments. This time the comments made in the four groups
mainly underscore the graphs.

The respondents of the MFIs strongly agreed at 100% (70.8% +3, 25% +2 and 4.1% +1). The
NGO experts agreed at 92.8% (71.4% +3,21.4% +2) and with a rare exception 7.1% disagreed.
The same was the case for the independent experts that agreed at 90% (40% +3,35% +2 and  15%
+1) while 10% disagreed (5% -1  and 5% -2). A relative smaller majority of 76.9% of the private
sector experts agreed (53.8% +3,15.3% +2 and 7.6% +1), and 23% did nothavean opinion.

One MFI expert underlined the difference between the two questions: "Agree. This is different
from staff e-mails." The other MFI for example noted: "Otherwise they cannot complete a
relevant investigation.- Or: "The mechanism should have access to all relevant information. The
issue of confidentiality is paramount and must be honored" One MFI expert wrote: 'The final
report should also take into account this principle." The same comments are made by experts
from the private sector: "Agree. However, confidentiality agreements must be signed." And:
'They should have access to all information that will enable them to undertake their function
responsibly."
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The independent experts partly agree and made the same kind ofcomments: 'They can't do their
job properly without this information." And: "Yes, provided that this is agreed to by the Bank and
is mentioned in the membership eligibility criteria also." Some showed uncertainties if the
accountability mechanism in casu the Panel, will get the access to the information: "True, but
unlikely to be respected by the management responsible for handling the proprietary information
except under duress." And: "If relation with the case can clearly be demonstrated/ proved - only
what if this does not happen? Who should judge  if IP's request for a certain type of information  is
not accepted? The  IP is an internal instrument,  and if the Board denies access to the information

"

One respondent makes a statement about private enterprises: "The problem with this question is
that enterprises are entitled to keep lots of information secret and this makes control on their
activities extremely difficult.  If we see enterprises as social mechanisms, and not only economic
entities, then there is reason to oblige to be open on many crucial questions: environment, social,
cultural etc."

The NGO experts did not make many comments. One remarkable statement: "They should have
the possibility to publicize the information, unless it would be on financial information that can
be confidential. Information on social, environmental and HR issues should not be confidential."
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On several occasions Management of the World Bank raised the question if they could view the
final draft version of a Panel report to check on factual details. The argument was that factual
errors in data could be avoided. Given the independence of the mechanism one can fully
understand the hesitation or unwillingness to do so. The Administrative Procedures49 of the Panel
state: "Recommendations and findings of the Panel shall be strictly impartial: only facts relevant
to the Request or investigation under consideration shall be relevant to their decisions.
Consideration ofpolitical factors shall be strictly prohibited."

An argument in favor is that real facts, such as graphs and data, could be taken wrongly.  If this
then was communicated to the Panel, the Panel could decide if they were willing to accept the
information as pure facts and not as interpretations. So the final say was still supposed to be with
the Panel. Those that were against said it was opening the door to the involvement of
Management who are an object of the investigation. Another argument against the delivery of the
last draft to Management is that the Requesters did not have this opportunity. Creating this
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opportunity for the Requesters was felt to be a risk. The next question is about access of
Management to a preliminary report of the Panel.

Question 36: Management should not have access to a draft Panel report before finalization: it is
against the notion of independence and should be avoided at all times.

As is clear from the graphic, the diversity of opinion among the respondents is high. The only
group in which all respondents agree is the group of NGO experts. The NGO experts strongly
agreed at 100% (57.1% +3,35.7% +2 and 7.1% +1). Only amongst the MFI experts do we see a
clear majority that agreed at 63.3% (40.9% +3, 13.6% +2 and 9% +1), while 9% had no opinion
and 27.2% disagreed (9% -1,13.6% -2 and 4.5% -3). A small majority of the independent experts
agreed at 52.6% (26.3% +3, 15.7% +2 and 10.5% +1), 15.7% had no opinion and 31.5%
disagreed (15.7% -1,10.5% -2 and 5.2% -3). Among the private sector experts the differences are
the most visible. The highest percentage 46.1 % disagreed (7.6% -1, 15.3% -2 and 23% -3),
15.3% had no opinion and only 38.4% agreed.

The comments made by NGO experts almost all have one message and refer to the position of the
requesters. Such as: "Not unless the claimants also have an opportunity to see a draft, and can
comment on the findings. There ought to be equal access to the process from the claimants who,
once their claim is filed, are often left out of any serious communication, have no right to
comment on drafts, or to respond, or to have a say in determining the remedies." The reference to
Equal access for the requesters is made by many in the other three groups of experts. A MFI
specialist expresses this view as follows: "+3. Otherwise, civil society should have the same
opportunity for reasons of fairness and efficiency.  In any event, the final outcome would not be a
Panel independent document but the result of"negotiations" with other party or parties." Another
MFI expert:  "If the requesters do not have this right, why should management get it? The risk of
an in-crowd situation is foreseen..

One independent expert is entirely against the idea that Management should see the draft report:
"I don't think that this is acceptable. Good Accountability mechanisms need to be transparent and
delivering a judgment about management or a project without giving the opportunity to
demonstrate that the judgment is excessively harsh is unfair."

Other respondents had fewer problems: "As long as independence is strictly preserved, I feel
sharing drafts for factual checking serves both IP and management, as well as producing a more
effective final report. If sharing drafts weakens independence, then no sharing." Another MFI
expert: "Under the ADB system, both Management and the requesters will have a possibility to
make comments to the draft final report of the Panel. The Panel will decide whether to
adjust/incorporate/change their report. These comments will be annexed to the final report."

The same kind of wording can be noted in comments of independent experts: "Independent
people in a mechanism will remain independent even if they are sitting on management's lap. It
seems reasonable to get feedback on a draft report first, judge the new information, and adapt a
report if the Mechanism-people feel this would be appropriate." And "Eventually only the
'factual' part could be send on forehand." One MFI specialist wrote: "The Inspection Panel is an
accountability mechanism for the World Bank. It is not designed to be an extra-legal authority. It
is important that the work be correct and objective. Sharing with management can promote trust
and objectivity if managed in the correct way. Management should not have editorial control but
the ability to check the facts and make sure that all issues have been considered. Management
should not have ability to slow the process down." Finally a specialist from the private sector is
short and clear: "Necessary to check the facts, but not the conclusions."
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A last question in this item can be raised about the relation between Management and the
accountability mechanism concerns the relation with the General Counsel. As has been explained
in Chapter 4 about the inception of the Inspection Panel, has it been criticized from of the
beginning of the establishment of the Inspection Panel, that the General Counsel is the legal
advisor for both Management (and the President) and the Inspection Panel. Given the sensitivity
of the Panel's work many say it should be an independent legal counsel.

Question 37: The relationship of the accountability mechanism with the General Counsel of the
institution should at all times be impartial.

A high majority in all groups agree. The NGO experts all agreed at 100% (75%+3 and 25% +2).
The experts  from the private sector agreed at 91.6% (58.3%  +3,  16.60% +2  and  16.60% +1) while
8.3% had no opinion. The MFI specialists agreed at 86.3% (50% +3 and 36.3% +2) 13.6% had no
opinion. Finally the independent experts agreed at 83.3% (55.5% +3,16.6% +2 and  11.1% +1),
11.1% had no opinion and here we see a rare 5.5% disagreement (-2).

The experts of the private sector did not comment. With only a few exceptions all respondents
from the other three groups express the importance of impartial or independent legal advice. The
following examples are representative for the MFI specialists: "If by 'impartial' you mean
independent, I agree. For the reasons that you have above, I find it very difficult for the General
Counsel to be really impartial on operational matters. He himself or his/her department is totally
involved in the project's decision making." Another one wrote: "To say that it should be
"impartial" sounds like motherhood. No one would argue the reverse. The question is whether the
General Counsel of the Board (and Management) should also be the Counsel of Panel, as he now
is. The answer is 'no'. An independent mechanism should have access to its own exclusive
Counsel." And again from a MFI specialist: "If it is not impartial, IP needs its own impartial legal
advice." One MFI experts has a somewhat deviant view: "Depends on the role that General
Counsel plays. If the Inspection Panel needs legal advice, they should be able to go to law firms
to get it."
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The few comments of the NGOs have the same nature: -The same counsel should not represent
the Bank and the Inspection Panel because of the potential conflicts of interest you note above."
One NGO expert wrote: "Of course there is clear conflict of interests that we noticed in practice."
Finally, the independent experts express the same. One wrote: "Indeed - they should avoid
becoming 'partie et juge'. Another one: "If this were not the case it would be rather odd."

One independent expert made an extraordinary observation: "The General Counsel, being a
lawyer, is always guided by his Code of Ethics and namely the principle that he should give
independent and impartial advice to his client. It appears that the General Counsel has several
clients. Firstly the Bank, secondly the Board, thirdly the Management and fourthly the Panel. But
this should not necessarily mean that the advice of the General Counsel is dependent on who is
asking for such advice. But be that as it may. The Panel being an accounting mechanism should
perhaps be independent of the General Counsel also in the same way as advisers to a Central
Reserve Bank for example cannot be advisers to the commercial banks also. A regulatory
authority in the same breath has to be independent from the regulated bodies. The Panel should
perhaps therefore have within itself an expert trained in the legal field to assist in the work of the
Panel."

Some remarks

That the relation between Management and the accountability mechanism is in its nature sensitive
should surprise no one. I quite agree with the first statement: "If the relationship isn't somewhat
tense, the Panel probably isn't doing its job." The Panel is a newly placed component within the
institution comparable to a transplanted kidney in the body that first will show forces of rejection.
The kidney is an essential part for its cleaning operations, but the body has to get used to it.
Finally, the body has to accept and welcome the new component. From day one I have stated in
meetings with Management over and over again, the World Bank has to be proud they installed
the mechanism within the institution. Still it is a matter of style and experience how to deal with
this very exceptional and necessary position.

The presence of the mechanism undoubtedly means that it is given access to information, internal
documents including e-mails, necessary to fulfil its task. Access to proprietary information is not
felt to be a problem. The members of the Inspection Panel and other mechanisms are bound to the
same confidentiality rules as Management. Access to conversation letters including e-mails that
are part of project files seems to be different. That privacy could be at stake is evident. It is to the
prudence of the members of the accountability mechanism to argue with management and shift
between what really is essential for an investigation and what not. Access to information should
never lead to a witch hunt. In case ofconflict over the access it is necessary the Panel can relay on
its own Legal Counsel.

That Management should have access to preliminary reports of the accountability mechanism to
control 'facts and graphs', is another thing. Shortly after I became a member of the Inspection
Panel I first expressed a positive attitude to the idea. What could be against it? After all, it could
be good to have an extra check on data. And the Panel finally would decide themselves what are
facts and what are interpretations. One negative  site of it, clearly is that if you give that right to
Management, it means a preferential treatment of Management above the requesters. This is
against any logic of the creation of the mechanism (Inspection Panel) as the first 'open door' to
people in the project areas. So access should also be given to them. However, that would create
another dilemma.  If the preliminary report goes out before  it is final to too  many people involved,
it easily could leak to the press. Then the outside world would have an earlier inside to the draft
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findings before the Board of the institution and before the report was finalized. The most
compelling argument against it is the risk that the process would end up in a pandemonium of
arguments between the independent mechanism, Management and the requesters, undermining
the process and finally the mechanism. So the best is probably to remain with the rule the report is
delivered to management and the Board after it is finalized.

If the General Counsel of the institution, in casu the World Bank should also be the General
Counsel of the mechanism is another subject relating to this  item. As is clear from the comments
of the respondents, many express a disagreement with the idea. For long many have argued the
Bank should appoint an independent legal advisor to the Panel. As one respondent wrote about
the Banks General Counsel, the department of the General Counsel "is totally involved in the
project's decision making." And for that the same person could not be the independent General
Counsel for the Inspection Panel. On the other hand, the comment made about a professional
habit or principle of a lawyer being guided by the Code of Ethics that should give independent
and impartial advice to all parties is also valid. Nevertheless, the same respondent finally
recommended that an independent legal advisor should be available to the mechanism, similar to
a legal advisor of a Central Reserve Bank. This option is a valuable one that needs further study.

Item 11: Staff of the  Accountability  Mechanisms

As independence is important for the members of an accountability mechanism, it is of equal
importance to guarantee the independence of the staff of such mechanisms. This will be even
more the case if staff is appointed from regular staff of the institution as  is what mainly happened
with the staff of the World Bank Inspection Panel. The following question on this was asked.

Question 38: Members of staff of the mechanism should show clearly that they understand the
importance of the independence of the mechanism.

The question about the independence of the members of the staff seems to be so obvious; it
probably was received as an open door question. The graphics show three groups that strongly
agree at  100%.  In one group there  is a rare small minority that did not have an opinion.  The NGO
specialists strongly agreed at  100%  (85.7%  +3  and  14.2%  +2).  The MFI specialists also strongly
agreed at 100% (77.2% +3, 18.1% +2 and 5.8% +1). And again the independent experts strongly
agreed at 100% (73.6% +3 and 26.3% +2). Only the experts of the private sector agreed at 91.6%
(58.3 +3,25% +2 and 8.30% +1) while 8.3% had no opinion.

There are few comments made, mainly by the MFI experts and the independent experts. The
comments underline the graphics. For example: "Not only show that they understand but, more
importantly, behave at all times in line with the importance and independence of their role." Or:
'The independence of staff of the accountability mechanism enhances its credibility and gives
confidence to a requester about its impartiality." One MFI expert noted the following: "In order to
give IP staff members a possibility of career within the WBG special arrangements with HR
department should be made, comparable to OECD-staff." Another one gave another suggestion:
"I would add a "fire-wall" agreement."

Two specialists ask how to guarantee it. An MFI specialist wrote: "Yes, but how?" A respondent
of the NGO sector:  "With  an oath or what?"
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The three independent experts that made comments all give suggestions. One is rather stern about
it: 'The important thing is that the staff ARE TRULY INDEPENDENT of the parent institution
and not that they show that they understand this. If they are found not to be independent they
should be dismissed forthwith." The second one wrote: "The Inspection Panel in close
consultation with the World Bank Management needs to develop clear terms of reference for
engaging/hiring such experts. Outside experts hired in support of the work of the federally
appointed panels under the Canadian Assessment and Review Process were given a copy of their
terms of reference." And lastly: "Confer Independence rules  for UK auditors. Failure to  sign them
is a disciplinary offence,  even for a junior secretary."
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The respondents were also a question about the independence of the consultants working for the
accountability mechanism.

Question 39: The independence of experts, contracted during investigations,  must be ensured.

Here we see the same graphs as with the question before about the independence of the staff.  Two
groups agreed  at  100%  and two groups agreed  at 95% while  a tiny percentage  did  not  have  an
opinion. The NGO experts agreed at 100% (85.7% +3 and 14.2% +1) and the private sector
experts agreed at 100% (66.6% +3, 16.6% +2 and 16.6% +1). The MFI experts agreed at 95.6%
(78.2% +3 and 17.3% +2) and 4.3% had no opinion. The independent experts agreed at 95%
(65% +3 and 30% +2) and 5% had no opinion.
Not many comments are made. Again there were those that asked "How" could it be ensured? For
example a NGO expert: "In principle yes but how?"

Some referred to instructions and contracts with the consultants. An independent expert wrote:
"Independent of what? The project under investigation? The task manager? The host country? All
can be cause of concern. Al consultants should have to declare that they have no conflict of
interest in cases with which they are involved." Another independent expert: "All such issues
need to be clearly stated and properly dealt with in the terms of reference or employment
conditions agreed to jointly by the Bank and the Inspection Panel. A MFI specialist disagreed
with the later comment when it comes to involvement of the Bank in the contracts by saying:
'The Panel probably needs explicit instructions for independent outside experts it may contract.
Obviously such contracting should not involve any bank department." One MFI expert has a
different view on independence: "Objectivity should be ensured. Independence is not the primary
consideration."
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Two MFI specialists referred to the status of the consultants to the mechanism by saying:
"Only means of giving credibility to Panel's reports." And the second MFI specialist:
"However the final responsibility  of any investigation rests  with the Panel."

Two specialists made remarkable notes about the position of the consultants.  One MFI specialist
referring to the Inspection Panel wrote: "lt seems that the same experts are contracted on a regular
basis. In order to expend the knowledge basis to find fresh views and to prevent prominence of an
expert, the Inspection Panel should make sure that there is sufficient rotation of experts." An
independent expert wrote: "Use more than one expert for each area of focus. Do not pay them a
fee, only expenses."

Some remarks

The graphics and the answers on independence of staff of an accountability mechanism are clear.
The overwhelming majority agrees with the importance of independence. There is no room or
need for any other comment on this. The same goes for the consultants hired by the mechanism.
The independent expert that suggested the consultants should only be paid for their expenses is
pointing at an important issue that was not dealt with in this questionnaire in general: the costs of
an accountability mechanism. If consultants hired by the mechanism should work on such a basis
I doubt. Experts doing a good job need recognition in a proper payment. The point about rotation
of the experts has more merit. As there is rotation ofmembers of the mechanisms, this should also
go for the consultants hired by them.

Item 12: Future Developments, State of Affairs and Future Options

It was inescapable to ask the respondents what the accountability mechanisms down the road
would look like. It is an epoch-making, as all of the respondents know. The World Bank
Inspection Panel is recognized by many as the pioneer. Other MFIs have followed. Senior
Management  in the private financial sector  is well aware  of the outside demand that they should
also establish independent accountability mechanisms. And the first step is the hardest. So where
does this go? What structure will it have?so Are there more of those mechanisms? So a final open
question was raised.

Question 40:  What will be the state of accountability mechanisms ten years from now?

Many respondents (56) took the time to reflect on the question. Together they form a rich source
Out of what we can form an impression what accountability mechanisms will be or should be in
the years to come. An overwhelming majority is convinced that the mechanisms will further grow
and develop. There is not a specific opinion from one group versus another group. Only two think
the situation will not change: An MFI expert "Unchanged", says one respondent and: "Should be
somewhat similar to what we have today," says a specialist from the private sector.

In the following examples of comments ootimism about the future is shown. An MFI expert: "I
believe if present trends continue, accountability mechanisms will have profound influence on the
conduct of doing business in IFIs." And an independent expert: "They will grow in scope,
outreach and importance." And another MFI expert: "Probably more robust than they are
now. The process of global democratization should ensure that development." And again a
respondent from the MFI group: "They will be functional, professionalized organs given the
globalization and dwindling natural resources." An independent expert says: "1 think that these
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kinds of mechanisms will develop further under pressure of the governmental requirements of
Corporate Social Responsibility. Of course there a lot of cultural differences in the world.  But in
view of the increase of globalization and (global) resembling mechanism of rationalization these
kinds of mechanisms will converge." Or an MFI specialist: "The basic structure may not be
changed. I hope the operation of accountability mechanisms improve gradually year by year."
One expert from the NGO sector wrote: "Stronger, because of high levels of information through
the internet, satellites, etc. It becomes increasingly difficult for an IFI to hide away from what it is
financing."

Some mention the mechanisms will further increase. An independent expert for example: "More
widespread. Better recognized. Developing in to a recognized field of expertise in its own right."
An official of the private sector: "No doubt that there will be more focus on accountability as the
environmental issues and human rights will be higher on the agenda in the future. Implementation
of protocols and principles will be more common and thus the need for accounting will grow
accordingly. There will however be a lesser number of institutions which will not comply with
the rules and regulations;  it will simply not be accepted anymore by the society.  If this makes life
easier for accounting mechanisms is however doubtful." An expert from one of the MFIs:
"Perhaps one common one for MFIs, one for the Equator institutions, one for the bilateral donors
etc."

A few commented on the situation for the private financial sector and accountability. An MFI
expert: 'There will be many more Accountability mechanisms, in the private as well as in the
public sectors. Civil society organizations will also be subject to audits and controls and their own
accountability will be more emphasized." And another MFI expert: "Mandatory for private sector
and multilateral banks." A respondent from the NGO sector refers to the MFIs private sector

arms: "Hopefully more effective than it is now, particularly with regard to the private sector arms
of IFIs."

Some experts reflect on the mediation or Droblem solving function that will be more important
then compliance review. One MFI expert wrote: "Accountability Mechanisms would exist 10
years from now although their nature may be different. The tendency is to establish mechanisms
that combine problem solving with compliance functions. I would surmise that in the future
greater emphasis would be placed on the problem solving function." An NGO expert expresses
the same: "Greater emphasis on problem solving; stronger acceptance within institutions and
within governments; less contentious or controversial; more involved in follow up on
implementation of remedial actions; more able to engage with claimants and local people in a
more meaningful way." And an independent expert wrote: "Hopefully by that time the members
are able (apart from being able to apply the 'rules') to identify the dilemmas which at this stage
are not being recognized and (more so) resolve them into a win-win solution. This will build a
natural bridge between the ombudsman and his/her mediation approach (which by its nature has
identifying a win-win as its natural goal) and the compliance approach ofthe Panel).

"

Other respondents show concern that the mechanisms will be undermined. A respondent of one of
the MFIs wrote: "I am afraid that Accountability Mechanisms will still be very much fragile:
tolerated rather than fully endorsed by and institutionally embedded in IFIs. Currently the
political will is largely absent with the big powers in the world to support multilateral models of
economic cooperation. Similarly there is also not much of political sensitivity to the interests of
project-affected communities. Dominant thinking remains market and competition oriented,
rather than a focus on cooperation and solidarity. Accountability Mechanisms only will become

stronger if political will is invested in IFIs to improve their accountability to the common good."
One MFI official wrote: "I believe it will be very different; great strides have been made over the
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past 3 years." Another MFI expert: "I think that in the coming years the Accountability
Mechanisms will go through difficult times as part 2 and part 1 countries questions their efficacy
and think of them more as obstacles than contributors to sustainable development. 10 years from
now, however, I think that like a pendulum they will be back in full force and respectability." A
respondent of the NGO group is very pessimistic: "We suspect that there is growing
resistance to accountability Mechanisms. MI:Is and banks will look for risk free

investments, and maximum returns often means short-cutting on social and environmental
standards. This is precisely the area where accountability mechanisms will be at work, and this
will not be taken easily by MFIs. This is all in a context of world wide capital demanding for
itself freedom from restrictions, either from State or from accountability mechanisms. Hence, all
the more reason to demand now strong accountability mechanisms."

One MFI expert mentioned what is necessary to overcome downgrading of the mechanisms: "If
safeguard weakening is allowed to continue, if the Inspection Panel itself is weakened or
constrained  in  any way, if World Bank Group staff gets the message that safeguard compliance  is
not as important as other factors, the accountability mechanism will suffer, and development
effectiveness will suffer. And so: If safeguards are revised commensurate with need, and if they
are kept current, if the IP is nurtured, if hiring more effective social and environmental
professionals is strengthened, if managers have compulsory and meaningful training, the
accountability mechanism will contribute strongly to improved development effectiveness."

Critical notes were made by a few. One MFI expert was short: "Hopefully more result-oriented."
One independent expert has a rather limited scope for the mechanisms in mind while reflecting on
the question: "Accountability Mechanisms will only check marginally, since the idea of
accountability and objectivity is internalized to such an extent that no-one would dare trying only
pushing a limited agenda forward." Another MFI respondent is foreseeing other problems "There
will be more of them but they will be more efficient. Between now and ten years there will be
growing concern about the cost/benefits of accountability mechanisms." And finally one
independent expert says it could go into different directions: "Two possibilities. One is that they
will be weaker because they will not take steps to incorporate regional and national details/
difference. They will also have stepped back from the difficult challenge of engaging with
stakeholders throughout their activities. They might also have become more active to
Management. In short, the answer is fully endogenous to the Accountability Mechanisms
themselves."

Two experts from the private sector make an almost similar and rather remarkable comment. Both
point at the role of the civil society in the determination of accountability mechanisms. One
wrote: "Accountability will be defined by stakeholders not by the institutions." The other one:
"Increased independence, multi-stakeholder partnerships.

"

Many respondents have a major experience in the field of international law and/or legal issues
related to financial institutions. Their views differ. One MFI expert: "It will develop into a special
arbitration mechanism whereby private individuals will seek damages or compensation for
MDBs." This view in a somewhat different wording is expressed by an expert from the NGO
sector: "Accountability mechanisms are crucial. However, they should not be limited to
mechanisms related to the institution, but also include legal mechanisms." Another MFI expert
has an opposite view expressing that the countries itself in the future could handle the cases: "It
may adjust because of stronger concerns that the mechanism violates national sovereignty in
some cases. It may also migrate toward more mediation. Hopefully, borrowers will have stronger
court systems to address these concerns ten years from now."
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Concern about beiniz too Drocedural is also expressed. One MFI specialist reacted: "My hope is
the mechanisms by the time are not more formalized as they are already today." And finally one
independent expert wrote: "If too procedural and demanding a path is taken by Accountability
Mechanisms, they could paralyze an organization. In that case, they are likely to be downgraded.
If they can do their job in a proportionate manner, they could enhance the reputation of their
institution and therefore their own status. At all times, however, they will be under pressure to
relax their standards." One independent expert makes a remarkable note about too many
mechanisms and says about the future of the mechanisms: "Hopefully more independent. -
Respect for professionalism. There is a danger of a multitude of inspection mechanisms in the
world. This raises serious issues of uniformity of approach or at least of coordination and
coherence."

One NGO representative places the role of an accountability mechanism in a broader scope.
"Reinforcing accountability mechanisms is not an isolated issue or task. It means the
reinforcement of some other issues, which constitute the basis of this wanted reinforcement.
Human Rights - the stepping stone of all development concerns, may they be economic,
financial, political, social, etc. The Panel should definitely have an extended mandate. It's too
limited what it can do, since investigations can't go forward than questioning the Operational
Policies and Procedures  set  by  the  Bank.   [...]  Even  if some other violations are found,  they
remain out of consideration.  And even if questions related to indigenous peoples, resettlement and
environmental disasters are all about human rights they are not seen as such - weakening the
importance ofsuch questions."

An independent expert reflects on the Bretton Woods institutions: "I suspect that all Bretton
Woods institutions will change markedly in the next few years. The UN is a shambles (too much
administration, not enough action) and the IMF and WB will be under increasing pressure to
reform so as to compete on equal terms with private sector lenders/ they are not unique, and the
EU and many international governments will also have to adapt. The cause is the need for public
institutions to be properly accountable, and accountability includes objective scrutiny."

And last but not least one independent expert places the future of the mechanisms on the
shoulders of the members of the mechanisms, giving them a major personal responsibility. "It
will be an inspiration. It will certainly work if the best minds form part of it. Humans make
institutions and not the reverse. An independent mechanism will come to light only and only if
people with independent minds are appointed thereon. I hasten to add that there is a danger that
the Mechanism will gather so much momentum and independence that it will be a victim of its
own independence and may develop an "institutional arrogance" if such independence is not sel f-
contained."

Some remarks

The richness and wisdom in the comments does not make it simple to make some remarks and
bears a risk. The risk of mis-interpretation, the risk of not mentioning the remarkable words of
some respondents,  the  risk of being too brief about that which  has  been said. Nevertheless,  this  is
a short attempt.

At one hand I share the overwhelming optimism that accountability mechanisms will be broadly
accepted, will be more robust, improve gradually and finally will grow both in the world of
multilateral financial institutions and the private (financial) sector. I also share the hope there will
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be "a lesser number of institutions which will not comply with the rules and regulations" which,
as was noted, "will simply not be accepted anymore by the society." Those that share their
optimism with me are probably also  of the opinion that the accountability mechanisms we have at
present, are the only 'control' we have now: control over MFIs and soon perhaps private banks
(private investments) that no longer directly can be controlled by national elected institutions. It is
the only 'thing' we have. And it is an absolute necessity to harmonize the mechanism further.

On the other hand I share the concern it all may become too procedural and legalistic. I fully
understand the warning message of the expert that wrote about the "danger of a multitude of
inspection mechanisms in the world." I understand the comment that the mechanism could
"violate national sovereignty- and the hope that national institutions soon will have "stronger
court systems to address these concerns ten years from now."

I am not certain if this hope is realistic in a globalized world. And as long as we are not sure that
national authorities can and will defend the rights of the poor confronted with the negative
impacts of international financed projects, so long we must have at least accountability
mechanisms such as the Inspection Panel. Whether finally such mechanisms ten years from now
are the best answer is a question that needs further study and debate. And as the last respondent in
all his/her wisdom wrote:  "It will certainly work  if the best minds  form part of it. Humans make
institutions and not the reverse. An independent mechanism will come to light only and only if
people with independent minds are appointed thereon."

' I make use of the introduction texts as presented in the questionnaire.
2 As is normal in quantitative outcomes, some very minimal differences might occur due to rounding the
percentages, when figures are worked out. For example  if on a question 43.4% agrees  I calculated the sum
of those that filled in +3 or +2 or + 1.  But then when calculated the differences between the percentages of
+3,  +2 and +1 the outcome could is 21.7% plus 8.6% plus  13%= 43.3%.  It is a matter of rounding.
3 A standard deviation (purple column) indicates the level of discussion and/or disagreement within a
group. So the higher the standard deviation, the more disagreement there is within the group, what gives an
important indication to the average figure of the group (light blue column).
4 I will use alternately the words: respondents, experts, and specialists.
5 In the questionnaire I referred to 77;e Economist. 23 October 1999: " [...] twenty years ago there was very
little cross-border trade in bonds or shares. It now accounts for about $600 billion in bonds every day and $
30 billion in equities." Moreover, The Economist, October 7, 1999 points out that "Derivative trading
amounted to about $ 30 trillion a year in  1994 and $  120 trillion in 2001- or four times global GDP."
6 United Nations Conference on Trade and Development "World Investment Report 2005: Transnational
Corporations and the Internationalization of R&D", New York and Geneva, 2006.
1 The World Bank. "The World Bank Annual Report 2002: Year in Review". Volume l. Washington D.C.
8 1Fls: International Financial Institutions and MFIs: Multilateral Financial Institutions are both used.
9 With the statement in question 2.
'OSOX: Sarbanes-Oxley Act.
It See Chapter 6 in Part II.
12 In the beginning of the nineties, last century, I tabled a written question on this together with Maxime
Verhagen, a member of the European Parliament for the Christian Democrats who today is the leader of the
Dutch Christian Democrats in the Dutch Parliament.
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13 Such as was for example the case in the Chad and Cameroon oil pipe line (investigations were done
separately in both countries), and the Bujagali energy project in Uganda.
14 At the end of 1999 the Panel received a case in Argentina. The Panel went to Argentina in the first
eligibility phase. The Panel (the chairman and I as members of the Panel supported by the Executive
Secretary) had to declare the case eligible or non-eligible. Instead we found out the problems were based in
a huge lack of communication between the stakeholders. Before we left the country with the team, the
problems were solved. In 2004, the Panel received a case concerning a project in Mexico. On the spot we
(the chairman, two members of staff and me) were confronted with a conflict within the team of those
implementing the project. Instead of declaring the case per say eligible, we advised the team to find a
solution for the internal problem. The Panel kept open the option for further investigations in case no
solution was found. In those cases the Panel automatically found itself in a problem solving role.
15 IFC website: Compliance Advisor ombudsman: http://www.ifc.org/CAO.
16 Idem.
17 Idem
18 International Finance Corporation  'Operational Guidelines Compliance Advisor ombudsman" May 2004.
19 The former President of IFC, Peter Woicke, informed me he has been in favor of direct reporting of the
ombudsman to the Board of IFC.
20 GRI: Global Reporting Initiative.
21 The World Bank website: Operational Manual - Definitions: http://www.worldbank.org.
"Operational Policies (Ops) are short, focused statements that follow from the Bank's Articles of
Agreement, the general conditions, and policies approved by the Board. Ops establish the parameters for
the conduct of operations; they also describe the circumstances under which exceptions to policy are
admissible and spell out who authorizes exceptions.
Bank Procedures (BPs) explain how Bank staff carry out the policies set out in the Ops. They spell  out the
procedures and documentation required to ensure Bankwide consistency and quality.
Good Practices (GPs) contain advice and guidance on policy implementation, for example, the history of
the issue, the sectoral context, analytical framework, best practice examples.
Operational Directives (ODs) contain a mixture of policies, procedures, and guidance. The ODs are
gradually being replaced by Ops/BPs/(3Ps, which present policies, procedures, and guidance separately.
Operational Memoranda (Op Memos) are interim instructions intended to elaborate on material in OPs/BPs
or ODs. Once the instructions in OP Memos are incorporated into revision of the pertinent Ops/BPs, the Op
Memos are "retired."
They are all part of the mandate ofthe Inspection Panel, except the Good Practices.
22 The Case of Yacyreta: Paraguay/Argentina Reform Project for the water and telecommunication sectors
and SEGBA V Power Distribution Project.
23 The monitoring on mitigation actions that derive from an earlier investigation I like to call follow-up
monitoring. This is different from post-monitoring what I explain later as monitoring of the effects of
(invested) projects that have been implemented.
24 On question 10 more experts of the MFls revered to role of OED, see below.
25 IFIs: International Financial institutions
26 From the 195 members of the World Bank a large majority of the members support the Universal
Declaration of Human Rights and many of the principles re already embodied in their constitutions,
including countries with wide diversity of cultures and religions.
27 International Finance Corporation (IFC) is the only one in the Word Bank group that introduced a policy
on Child labor.
28 Peter Woicke was the Executive Vice-President of IFC and Vice-President of the WB group until 2005.
29 The following companies are mentioned: British Petrol, Rabobank Group, HBOS, Westpac, Shell
30 ABN-AMRO Bank is one of the leading Equator Banks (see Part III, Chapter 6 and Part IV: the
interview with Herman Mulder).
31 On September 22, 1993 two combined resolutions; Resolution No. IBRD 93-10 and No. IDA 93-6
established the Inspection Panel.
32 Most MFIs have introduced the system of appointing members in different years and so guarantying that
knowledge and expertise does not 'depart' at the same time.
33 Mort Multilateral Financial Institutions use the word policies while in the private sector there is more
diversity in the words used, like business principles or codes of conduct etc.
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34 The Environmental Impact Assessment Policy so far has been the policy most tabled in the Requests
lodged with the Panel, followed by the Indigenous Peoples Policy.
33 See for the World Bank safeguard policies: http://www.worldbank. org/safeguards
36 The World Bank policies and procedures within the mandate of the Panel are:
37 Another almost similar question related to training for management, question 21, was raised concerning
training. This question had a similar outcome and is not repeated in this study.
38 A member of staff I interviewed.
39 On February 21, 2006 the World Bank adopted the Performance Standards of IFC replacing the revised

 licies of IFC.The China Western Poverty project (credit No. 3255-CHA and Loan No. 4501-CHA).
41  Some of the experts from the MFIs, also agree on the weakening.
42 An agreement between a government and the World Bank is documented in the so-called 'Project
Appraisal Document'.
43 From the 24 MFI experts  19, from the 13 private sector experts 7, from the  15 NGO experts  12 and from
the 22 independent experts 13, answer the question in the numeric order.
44 From the 24 MFI experts 20, from the 13 private sector experts 8, from the 15 NGO experts 13 and from
the 22 independent experts only 13 answer to the question.
45 Before I was appointed President Wolfensohn informed himself by for example speaking to a former
President of the European Parliament that was a member of the Development Committee of the Parliament
in the same years I was a member.
46 Resolution No. IBRD 93-10/ Resolution No. IDA 93-6. Washington DC: World Bank, 22 September
1993, Paragraph 12.
47 The China Western Poverty project (credit No. 3255-CHA and Loan No. 4501-CHA).
48 The word 'instruct' is used in the Resolution establishing the Panel, when referring to the option for the
Board to instruct or demand the Panel to do an investigation.
49 Administrative Procedures as amended by the Panel on 10 July 1998.
50 Another open question raised about what internal procedures the mechanisms should use did not deliver
many new insides other then the necessity of regular meetings 'face to face', the importance of working on
a consensus basis with each member fully informed and fully participating in the writing of the report.

288



Chapter 9   A Swan Song and a Major New Development:
Final Conclusions and Recommendations for Future Mechanisms

The experience of being a member of the World Bank Inspection Panel and writing this thesis
was unique. It created the opportunity to look back over past decade and anticipate the
developments ahead of us. We definitely live in a rapidly changing world for the better or the
worse. I described in Chapter 1 the phenomenal increase of Foreign Direct Investments (FDIs)
and I asked who is controlling these private and multilateral investments and their implications
for millions of people. Today we face a loophole; people harmed by projects financed by The
Multilateral Financial Institutions (MFIs) can not take any of the MFIs to court: because when the
MFIs were created they were granted immunity. Those that are aware of the loophole,  most of all
international NGOs supported by lawyers specialized in international law no longer accept MFI
immunity,  that was based on articles of agreement established long ago in a world that was very
different from today. The old structure of international law concerns the responsibilities of one
state to another. And, as explained by some contemporary experts in international law we have to
abandon this concept such that MFIs can be hold accountable. It is not only the MFIs. Also there
is little the world community has at hand to control private sector Foreign Direct Investments
(FDIs) since the old governing systems do not respond to the new structures of the globalized
economy. Earlier attempts to create the Multilateral Agreement on Investment (MAI) failed.

The new world society still needs a new system of co-regulation and legal mechanisms not based
in the traditional international legal systems of state to state, but operating under new
international law. This goes beyond the scope of my study, but nonetheless needs to be resolved.
What I have addressed in this study are the first steps towards a new era in which we need
balanced governing systems that are appropriate to the new global economy; namely the
accountability mechanisms of financial institutions. What these should look like is a major
question that soon must be answered. In the next paragraphs I mention what should still be done
to improve the structure and mandates of the existing accountability mechanisms of the MFIs in
such a way they will be able to fulfil their purpose. The international community has driven the
MFIs already in the right directions, meaning they were pressed to establish the mechanisms in
last decade. Concerning the private sector the demands for accountability arose more recently,
and although the Equator Principles are a very promising development, they nonetheless are not
accompanied by an accountability mechanism. The challenge for the private sector is to take up
their responsibility, given their lead role in the global economy and formulate together with
society stakeholders structures with which we can hold them accountable. Or in other words if in
the old days governments were the leading factors in the society the society had a structure to
hold the government accountable. If we today conclude that the private sector is taking over the
role of governments, we all the more need this earlier mentioned new system of co-regulation.
We need to fill this gab in our democratic society before it further undermines the democracy
itself.

I studied the only mechanisms the world currently has to hold the financial institutions directly
accountable: the accountability mechanisms in the Multilateral Financial Institutions (MFIs). The
establishing of those mechanisms are the first signals of a changing era in the field of
international law. This study shows that many involved in the financial world believe we need
accountability mechanisms to control FDI from both MFIs and the private financial sector. Not
necessarily will the mechanisms be the same for MFIs and private financial institutions. There are
different stakeholders and audiences, different mandates and different roles and most of all a
different ownership structure. For the MFIs it is clear they operate with public funds. The
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accountability mechanisms of the MFIs have a legal dimension and are the only option for people
that are affected by projects from the MFIs to address their problems.

The scale of the private financial institutions and the influence they have today in the globalized
world (see Chapter   1)  make them equally  if not more responsible  for the rapid developments,
whether they be sustainable or non-sustainable. They can be held accountable by shareholders
and by those that have deposit accounts in their banks. People that are harmed by projects
financed by pnvate financial institutions have at least in democratic countries the opportunity to
rely on national court systems. Nevertheless if those courts will be able and willing to defend the
rights of the poor in cases of projects in which transnational corporations are involved, is
questionable.  The case of Bhopal shows national  laws are never equal to international contracts
and that local people will be the victims and losers i f a weak state and a transnational corporation
are involved in serious incidents.

McCandless wrote about accountability: "We like to believe, regardless of the evidence, that
people in authority will do the right thing. Or, if we don't think they will, we expect that someone
will deal with it." McCandless is right with his warning. We have to be constant alert and follow
what is happening. In contradiction with Sebastian Mallaby who in his book 'The World's
Banker' about Jim Wolfensohn, accused both the Panel and the NGO society to exaggerate some
of the effects of the operations of the World Bank, I am of the opinion the world today needs
citizens, citizen groups and NGOs eager enough to follow closely what the institutions do. I only
could agree with Mallaby  if he believes  the NGO community should also be held accountable.
Who are they and who do they represent? Those are relevant questions that constantly have to be
answered. And finally it is important to note that accountability goes with transparency.
Conversely, transparency can not exist without access to infonnation.

Thus the only way for the society to hold the MFls responsible is to lodge a claim at the
accountability mechanisms that most MFIs have today. I deem the judgments correct made by
many lawyers specialized in international law, that the establishment of the World Bank
Inspection Panel was an extraordinary development and a first 'opening of the door' to make the
MFIs liable for its acts, by allowing non state actors to lodge a request for an investigation in
cases of violations of a bank's internal policies and procedural requirements in designing,
processing, or implementing projects. The World Bank Inspection Panel definitely has been the
pioneer and still is the role model for the other existing accountability mechanisms in the other
MFIs. The experts and NGO representatives, in fact a small group at the time, that were able to
convince the American Congress and the European Parliament to put pressure on the World Bank
to create the Inspection Panel, have done an historic and remarkable job. Never before have
private individuals or communities or other non-state actors had the right to hold the institutions
accountable for their operations. The work of the group lead by congressman Barney Frank was
able to force the World Bank to establish the Inspection Panel. Their impact may have more far-
reaching implications than they probably anticipated at the time. Nevertheless, there is a long way
to go. The mandates of such mechanisms need further improvement.

The MFIs still base their actions  on  the old articles of agreement with article IV, section  10:
"Political Activity Prohibited". The Bank formally will not intervene in cases of human rights
violations or accept its own responsibility in such cases. The issue ofhuman rights has shown the
World Bank and the Inspection Panel together are in an equivocal situation with at one hand the
Inspection Panel opening the door for people that are harmed and at the officially refusing of the
Bank to deal with human rights. The international lawyers stating the bank no longer can hide
itself behind the articles of agreement when involved in projects were human rights are violated
are right. I am proud that during my term my two colleagues and I 'jumped over our mandate'
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and did not restrain ourselves while reporting about findings of human rights violations in  Chad.
We did the right thing to report.

Those that criticized the Inspection Panel of having too much of a 'policing role', argue that it
was an omission for the World Bank not to have created both roles with clearly defined
responsibilities: a problem solving mechanism and a compliance review mechanism. The
mandate of the Inspection Panel, the compliance review mechanism, does not extend to other
members in the World Bank Group then the International Bank for Reconstruction and
Development (IBRD) and International Development Assistance (IDA), unless a project of the
International Finance Corporation (IFC) is financed or guaranteed with money from IBRD or
IDA. And IFC has only an ombudsman role. This lack of balance should be solved by introducing
both the 'ombudsman function' and a fully separate 'accountability mechanism' for the entire
institution. If problems occur the institution should first try to solve the problems via a problem
solving mechanisms instead of an immediate investigation. Other MFIs, such as the Asian
Development Bank (ADB) and the European Bank for Reconstruction and Development (EBRD)
have introduced both roles. On this the World Bank that provides the role model for the other
MFIs is lacking behind. The accountability mechanism of the Asian Development Bank is today
more of a model for the World Bank then the other way around.
The Panel should not become a purely legal mechanism a risk that arose with the introduction of,
the so called 'Use of country systems'. If the Panel in future cases has to make a judgment if
management of the bank correctly declared the national policies of a borrowing country equal to
the policies of the Bank, it can not do its job properly without making a judgment (comparison
between both the national laws and procedures and the World Bank policies and procedures) over
the national laws of the countries concerned. This, to me, means the Panel could become a sort of
'supra-national court'. Many experts with experience with the Panel expressed to me that the
policies of the World Bank have to be understood as near to binding 'legal' instruments. And this
is the dilemma: at one hand one wants to have clear procedures and standards to what one can
hold the institution accountable at the other the mechanism should not become an only 'blame
and shame' instrument. The findings of the Inspection Panel and the other mechanisms should
contribute to a process of learning. I also recommend the panel not only to hire lawyers as
members of their permanent staff but also diversify more with experts from disciplines such as
social and environmental science. And yet, we have to demand full implementation of the policies
or performance standards and not allow weakening of any of the policies. Too much for future
generations is at stake.

The Inspection Panel has not yet found the optimum structure and mandate. The main restriction
for the Panel  is the prohibition for it to investigate the role of national authorities, responsible for
the realization of the project.  So  if the Panel can not investigate implementation failures for which
the national or local authorities are responsible the Panel has no other option than to report about
possible failures of management supervising the project properly. This position contains an
enormous barrier to report on the real failures and could lead to unfairness in judgments made
when everybody knows the problems on the ground are the result of local or national bad
implementation ofthe project.
Also lacking in the mandate of the Panel are two different monitoring roles. Firstly, the Panel is
not allowed to determine if the mitigating actions that the Board decided following the findings of
a Panel report are implemented. However, once the Panel was asked by the board to further
monitor the developments in the case of Yacyreti so a change of the mandate might be
underway. Secondly, also is missing is the option of post-monitoring for the Panel in order to
investigate a project after 95% of the budget of the project is spent. It doesn't make sense to have
a cut-off before completion. On the contrary, only after full implementation and the start of
operations will it be guaranteed that no harm is done to people and the environment. The Bank
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should follow other MFIs, the ADB and the European Bank for Reconstruction and Development
(EBRD) and allow investigations at least for one year after completion.
I tend to disagree with the suggestion made by some that the work of a member of an
accountability mechanism is a profession. Making it a profession might turn them into technical
auditors. To hold an institution such as the World Bank accountable for its acts is more than that.
The original  text in the resolution notes "The Inspection Panel consists of three members who are
appointed by the Board for non-renewable periods of five years" and "are selected on the basis of
their ability to deal thoroughly and fairly with the requests brought to them, their integrity and
independence from Bank Management, and their exposure to developmental issues and living
conditions in developing countries." This first description of what is expected of members of the
mechanisms is still valid and should not be changed, although such a broad description or
definition bears the risk of misinterpretations. On the basis of my experience 1 can see the
following competences and experiences necessary for candidates for the post: international
experience and sensitivity for different cultures; an inside knowledge of the international  political
arena; the ability to empathize with both the requesters in the field and management; the skill to
work in a team and understand the different working cultures of experts coming from different
continents of the world, an ability to communicate and, finally, the talent to listen carefully and
make a balanced and reasoned final judgment.
Whether they could be former members of the same financial institution after they have been out
for two years, I would answer with no. It might seem tempting to accept someone with a good
reputation who also has institutional experience, bit nevertheless, independence is such a crucial
factor, that the Panel should never be placed in a position where it has to make a judgment on a
project in which a member of the Panel in the past has been involved. Whether the former
manager could be a member of an accountability mechanism in another MFl is something else.  In
my view also, one term assures the best guarantee of independence.
The follow up question that should be raised is -who' is to select candidates and appoint the
members of the mechanisms. This is the more important since, as mentioned before, the
accountability mechanisms of the MFIs are the only tools the society has at present in hand to
control the institutions. The members definitely should not be appointed but also not selected by
management itself: appointing their own 'judges'. The selection process needs further study and
revision. To me management has at present a far too large role in it which I consider very
unhealthy. The Board should consider installing a selection committee in which members of the
board themselves sit with thoroughly selected members of civil society organizations as well as a
representation from the acting Panel. An option in this could also be to appoint to the selection
committee a member of the international group of parliamentarians that follow the World Bank
closely in the selection commission. It should be a more open process in which candidates can be
nominated by not only governments but also civil society groups. It finally will be a decision of
the Board of the institutions.
In order to do their work properly, it is crucial the accountability mechanisms have access to all
relevant documents including internal documents. This could include access to e-mails, as long as
these e-mails contain information concerning the project under investigation. Members of the
mechanisms  have to adhere  to  the same rules of confidentiality as the staff of the institutions.  0 f
course such access should not lead to witch-hunting.
Another matter to which attention should be drawn is a position taken by the European
Investment Bank. So far it appears that the Bank does not allow people outside the EU harmed by
projects financed by the EIB (including the European Development Fund) to have the same rights
as do people harmed by projects of the World Bank and the other MFIs. People harmed by the
EIB have to rely upon an ombudsman who is willing on his or her own initiative to investigate a
claim on their behalf. Or, other EU citizens might take up the case of those people to the
ombudsman. This is a fundamental difference between the system of the ElB and that of the other
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MFIs,  indicating the EIB has some distance to go to reach a similar level of accountability and
democracy.

And last but not least, the position of the requesters in the process should be a matter of constant
concern and care. The MFI's should seriously consider designing a system of participation
funding such as is the case in Canada. Access to the mechanisms is for most poor people too big a
step. It should be made possible for the poor to rely on a budget from which they can cover
necessary consultation expenses, training how to lodge a claim or play a role in a hearing. It
should be a sufficient budget with clear criteria making it accessible for the poor. In a democracy
the ruling authorities should be fully prepared to finance the non-violent actions of its less
advantaged citizens when they protest or ask to be involved. In cases of intimidating
circumstances, requesters should have the right to keep their names confidential and only known
to the members ofthe accountability mechanism that need to verify.

So far so good: The developments of the last decade in which the accountability mechanisms in
the MFIs became more mature. The mandates and procedures are not perfect however we can
find some hope the society will be able to hold the institutions accountable.  But if attention for
the MFIs should be our main priority, I doubt. The position of the MFIs in the mainstream of
Foreign Direct Investments (FDI) is diminishing dramatically. Global Official Development
Assistance (ODA) is like the stream of water from the kitchen water tap. If we fix our attention
only on the tap we miss the swelling river in the garden where water is already over the river
banks. FDI of the private sector is by far larger then the FDI of the MFIs. And these private
investments are not any longer coming from Europe, Northern America, Japan or Australia.
China has become a major investor in Africa and other parts of the world (including the US).  The
question is if the MFIs of today are singing a swan song. Their time is running out. They are
bureaucratic institutions designed for the past. The only institution within the World Bank Group
that is somewhat prepared for the new era is the International Finance Corporation, the member in
the group that deals with the private sector.

In all these fast changes a rather remarkable phenomena has appeared on the horizon. The middle
income countries are passing by the World Bank, the IMF and other MFIs to become clients of
private banks. The reason for it as many believe, is that the private financial institutions work
much faster and are less bureaucratic. Besides, the interest rates for the middle income countries
are the same at the World Bank as is in the private sector. So why go to the World Bank for a loan
if it can be obtained with fewer complications elsewhere?  But....  at  the  same  time a major group
of private banks have adopted the Equator Principles, and by doing  so they have agreed  they will
work with the same policies or standards as IFC World Bank when financing projects in the
countries the World Bank and other MFIs operate as well. I find this a fascinating phenomena: the
middle income countries try to avoid complicated rules and walk over to private banks while
those private banks that receive them as new clients are going in the other direction by adopting
the same procedures and standards as IFC/World Bank.

What do I think the background is of such a remarkable development? Of course the private
financial sector is confident that avoiding serious harm in projects they finance is a way of
protection against liability that might come to the fore one day. But there is more. An increasing
group of senior and middle management, those that have leading positions and could change the
working methods of the private enterprises, go back to the old historic principle that each
merchant takes care of the well being of people.  Indeed, some believe there is time for a change
and the private sector also has to take up its responsibilities. And some did what lead to the
creation of the Equator Principles. The banks that adopted them, for which they have to be
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praised, have taken a major step. They might have a far reaching effect, comparable to the effect
of environment treaties such as the Kyoto Protocol, if the principles are implemented.
Some say it is just public relations. Others argue that the private financial institutions, by adopting
the Equator Principles, have made themselves vulnerable for liability. That might be the case and
could be helpful to assure the implementation of the principles. But again we should protect the
young principles against cynicism, undermining and weakening or killing the spirit in which they
were conceived. It is too early to make harsh judgments. The banks that adopted them definitely
need time to define their new role of stewardship. And the principles have to spread further over
the globe as an accepted standard. It is time that also private equity funds and private banks from
China, Russia, India or any other country in the world that have not recognize the developments
also adopt the principles.
Last but not least, in the near future it will be crucial a mechanism is created to hold the private
financial institutions accountable for the effects of what they chose to finance. This is a matter of
choice. Some demands for investments are better not to be granted. The Financial institutions are
not just innocent spectators on the side line of the playing field when making choices. Most
Foreign Direct Investments (FDIs) today come from private financial institutions. That factor in
itself is sufficient reason for private financial institutions to be hold accountable for the choices
they make. Together with Eisuke Suzuki and Peter Woicke, I wrote the following:
"Accountability cannot be established without transparency and disclosure of information. The
paucity of disclosure of pertinent information on not only the implementation of the Equator
Principles within the EP participating banks, but also the application of the Equator Principles to
their financial transactions has already dimmed a once-shining beacon for responsible banking.
The message is clear: These discrete individual EP participating banks need to organize
themselves into a more effective consociation not only to police their ranks for promotion of the
Equator Principles, but to ensure that the EP participating banks are responsible for their conduct
in the application of the Equator Principles. That means the EP participating banks must be
subject to an independent, third party appraisal for compliance."
It is appropriate here to mention there are several different options for a mechanism established
by the EPFIs. This is what they have to come up with themselves. Otherwise the day might soon
arrive, the shareholders will demand it. By doing so they could make use of the existing
knowledge in the MFIs that gained experience  over the last decade, as detailed in this study.  I f the
banks are ready to take this last step, they will bring a major change to the world that goes far
beyond the immediate effects (large and small) of Foreign Direct Investments.
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Rep. Barney Frank of Massachusetts: the lead Democrat on the House
Financial Services Committee'

"They said "You can't do that". I said "Yes we can"."

I meet with Mr. Frank in his office at Capitol Hill. He speaks passionately about the time he was
involved in the creation of the Inspection Panel.  I thank Mr. Frank for giving me the opportunity
to talk to him and explain that he is considered to be one of the founding fathers of the World
Bank Inspection Panel, a phenomena and history that has to be written down. Luck is not with
me.  Back home it appears that my tape-recorder did not record anything of the discussion with
Frank. Nevertheless, Barney Frank allows me to interview him again by telephone from the
Netherlands.

MvP: What happened in the days of the initiation of the Inspection Panel? Who came to see you,
and what did they ask you as chairman of the House-Financial Services committee?
When did you get involved?

BF: I do not remember who came to see me. I had working for me this woman, Dr. Sydney Key,
an economist from the Federal Reserve, who is a very good economist. And she was the one who
was in touch with the people from the NGOs, and I believe they did not ask us.

MvP: That is important to know. Did you first demand the Bank to install a special independent
investigation committee (Morse commission) to investigate Narmada in India? Was this later
followed up with a demand for the independent Inspection Panel?

BF: The Morse commission on Narmada had already happened by the time I got involved. I don't
know what the timing is but I don't take over here until 1993. I am pretty sure the Morse
commission was before that and I was not involved in the Morse commission. But the Morse
commission was an example for us on how something like this could work. And as I remember
we were talking essentially about sort of institutionalizing that. Not having it had to be an ad hoc
thing each time. So they came to me and asked me to make the syndication. 1 mean the Bank
needed us to "ok" the money, and...

MvP: You mean the normal US contributions to the Bank?

BF: Yes, the every three years we vote money. The three years tranche they call it, and I had two
demands before I would vote the money. That and much more release of information. So the
Inspection Panel and more release of information: the Country Reports on the projects.

MvP: Your demands have led to the publication of the Country reports. That also was an
improvement. Did you organize one or two hearings?

BF: That was at the same time. And I did more than two hearings I believe. I think we had several
hearings. As to the structure and mandate. I think that was kind of frankly negotiated by the
NGOs and the Bank.
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MvP: Was the structure and mandate of the Inspection Panel formulated by you and the
Committee? Do you remember David Hunter, Professor Hunter from the American University
who was involved in the creation of the structure ofthe Inspection Panel?

BF: No, I don't remember the names. But the structure and the mandate I can tell you ... , the
structure was that it had to be independent and the mandate was to be able to listen to critics of
the program of a particular project both governmental and non governmental from within the
country independently, because one of the big things we had to resist;  the Bank as an institution
could not and would not listen to people in a particular country other than the government. And
an  important part of the Inspection Panel was precisely  to give non-governmental people, citizens
or organizations, from the affected country someone to talk to. That was explicit that the
governments of the countries where the projects were happening could not veto the
communications from their own residence. In other words, before that the only people that the
Bank could talk to in a country where they were planning a project were the governments. And
we said: "No you have to have citizens, not governments, to talk to the Bank through the
Inspection Panel".

MvP: So it was the opening up to the real people?

BF: Yes, as far as the discussions, yes.

MvP:  Did you have any discussion with Management or the President o f the World Bank? And if
so, how did they react?

BF:  I worked very closely with... There was a former congressman; named Matthew McHugh,  a
very good man...He was the assistant to the President of the Bank at the time. And I talked to him
and they said to me: "Look, you can't order us to do anything". I said: "I agree, and you can't
order me to pass the bill with the money".  So it was a kind of step by step operation.  And in fact,
at the time I said: "We are not going to vote the whole three years. We are going to vote it one at
a time". They said "You can't do that". I said "Yes we can".

MvP: Was Treasury in favor or did you put some 'pressure' on them, and if so, how?

BF: So we did talk to them and basically make clear that yes they could refuse to appoint the
Panel and make the country reports available. And I could pop the bill. So that's the way it
worked. And Treasury was reluctant. Treasury was on the same side as the Bank and they just had
to go along. Larry Summers was the guy at Treasury that we had to deal with. Who came from
the Bank? So we just told Treasury:  'It is hard... money for the World Bank is never popular in
congress.' It was hard enough for them to get the money with me supporting it. If I opposed it,
they would have no chance of getting the money. That is the role of the chairman of the sub-
committee.

MvP: Why is this not popular?

BF: Because it is seen as giving money to foreigners. People never like to do that. And secondly,
in the case of the  Bank they were cross-fired from both the left and the right if you remember.  So
that was the problem.

MvP: Did you talk to the President of the Bank?
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BF: I had some conversations with the President but my dealings with the Bank were through
McHugh. In fact, 1 think that it is a model that others should follow and I have advocated that. In
fact, President Iglesias, at the Inter-American Development Bank had me speak there and I have
argued for that model to be followed. I think that everyone agrees it works very well.

MvP: First time we met you said a lot about the necessity of accountability mechanisms in
general at present time. You gave me examples of how people should have access to information
on what governments and companies do. People should be more involved in the decisions that
affect them. You strongly supported the idea of openness and accountability in general. Can you
say again a bit more about that?

BF: Well, what I touched on. You have people working with each other; you need to have a
channel for independent criticism to be heard. Not to have an ability to say no and to veto it, but
to be heard. And that is what this kind ofa Panel does.

MvP: As you might know, the other Multilateral Financial Institutions have followed the World
Bank by installing their own accountability mechanisms. In the private sector one can notice
similar developments, for example in the financial sector. So, do we need a similar system in the
private sector and for example in the private bank sector?

BF: 1 am not an expert in the private sector.

MvP: Ok, but you could imagine it might be helpful?

BF: You are pushing me into areas I haven't thought about, I might say.

MvP: Ok, well Barney, I thank you a lot and when it is finished you get it and I might hand you
out the first book.

BF: I'd be delighted. Looking forward to it, thank you.

1 Backlash on Basel Hits Fed-- What Now? By Damian Paletta
American Banker Vol. 170, No. 193 (c) 2005 American Banker and Source Media, Inc. All rights reserved.
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Jim Wolfensohn, President of the World Bank (1995 - 2005)

"If you do not think that the Western China poverty project was a political investigation
you are probably crazy."

On April 9 2005, I met with Jim Wolfensohn during a long lunch in his personal dining room in
the Headquarters, Washington DC. It is one of his last weeks as President of the World Bank. The
book The Worlds Banker: the story of failed States, Financial Crises and the Wealth and Poverty
of Nations, by Sebastian Mallaby, columnist of tile Washington  Post has just been published.  In  a
way it made a caricature of Wolfensohn. I tell Jim it depends what one wants to understand. For
me it is the story how he gave a human face to the Bank and opened its doors for civil society.
Wel talk about the Panel and the relation with the Board. I ask him, what kind of Bank it was
when he arrived and about  the role of the Board? The interview below  is a reproduction of parts
of what we discussed.

MvP: What Bank did you find when you came?

JW: "I think that the first thing is that, until I came, the Board had less information and less
involvement by a significant margin than it would have liked. Management ran the Bank. The
Board was a necessary element in the approval process. To a degree it was much less engaged
than  it is today.  It got much less information. There was considerably less disclosure of problems.
And what I believe I have started, although I do not get much credit for it, to treat the Board as a
Board and say "management must notify the board of everything it knows so that the Board can
participate as a board and take responsibility." And we should engage them much more. So
increasingly in the last ten years, and sometimes I wonder whether I did the right thing, we have
given the board more and more information, earlier and earlier. And the result of that is that the
Board has been more empowered, and has taken on more responsibility. It wasn't just looking at
OED2 reports years later. They wanted to be much more involved during the process and be more
a Board of Directors to which issues could be referred.

If there hadn't been I think that move to empowering the board, an Inspection Panel would have
been a very unlikely addition. Because the Inspection Panel needed as a prerequisite an informed
Board that was up to date and engaged on the issues. But once you had a more informed Board
there was almost a need for an Inspection Panel. Because they needed an arm that would be able
to follow through the issues which they were interested in, could report to them directly on each
problem. And do the thing which Board members just couldn't do, which is travel out to the field,
talk to NGOs, receive complaints, and ensure that Management would do what it had promised to
do. The objective of the Inspection Panel is not to look for right or wrong. It is to look whether
Management is conducting itself in the way that it has promised."

MvP: Don't you think the Inspection Panel was the result of demands from the American
Congress and lobbying from an international alliance of NGOs, already in the days of your
predecessor?

JW: "There has always been a request but I may be wrong, although, you have people always
asking for accountability. It is the 'cat's cry' and it is still the 'cat's cry' today. The request for
oversight by the Board has been there for years. The point that I make is that the effectiveness of
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oversight was assisted by the Board having greater access to an involvement in the Management
process.  I  think the effectiveness of a Panel was greatly increased because  of a greater knowledge
of the Board. And what Barney Frank and others had been looking for was greater responsibility
of Management to the Board and the congress, or to the congressional Bodies. That pre-dated me
as  a reflection of the frustration of the Board that it wasn't getting information  and that they were
not able to pass information through to congress.

congress was getting frustrated and so they pressed  for  some  sort of Body that could look into the
complaints, and there were many, about the Bank. It was at the time that the NGOs were at the
height of their criticism of the Bank. You had the meetings of the Bank in Madrid where people
were hanging banners from the ceilings. A huge critical wave of the Bank went to congress,
which is why Barney Frank and others said "We got to get these people under control and
therefore we need some instrument." But there is a difference in having an instrument and having
an effective instrument. And what I think we did in the nineties when I came in was to give the
Panel some teeth and give the Board some teeth because of the greater involvement and greater
information in what was going on. I did not seek to give the Board greater information because
there was a Panel. I did it because I was used to have a Board better informed. But the advantage
of having a better informed vehicle of the Panel was something that made it work. So the only
point I am trying to make is that to make the Panel effective on paper you needed to have a new
relationship between Management and the Board."

MvP: Jim you fully endorse the crucial function of the Inspection. Nevertheless, the Panel
sometimes had the feeling we had to explain to the Board 'we are a mechanism created by you
and for you', which was not always clear.

JW:  "Well  I  think that one of the problems with the Board  is that it changes  all  the time.  And in a
couple ofyears I do not think the Board, ifyou should ask Board members ... that at this moment
in time the Board does not look at the Panel as a tremendously active and current instrument of
the Board practice. I think that the Panel at this moment is probably underutilized. Put it this way,
I do not know personally what the Panel is doing. I have little knowledge personally whether they
have three cases or thirty-three cases. 1 don't meet much with them. They do not seek my
advice... So maybe they talk to the Board but they are not talking to me.  What I know is that my
hope of using the Inspection Panel as an instrument of mine as well as Chairman of the Board has
never been fulfilled. I know much more about what is happening in IFC on inspection than I do in
relation to the Bank. Because when things come up at IFC a group comes and talk to me about it.
Just this morning I met on a case in Bolivia. I have, from time to time, meetings with our leading
friend from Papua New Guinea Meg Taylor. They more or less keep me informed with what is
going on.

"

Relation Management and Panel

MvP: Would you still defend the mechanism?

JW: "I think it is a very good mechanism and it is an evolving mechanism. I think the principle
that you could have; that interested parties can come to, have the agreements looked at it in a
public way from a group that is independent of Management, is an extremely important and
commendable tool. Extremely important. But if you are going to get the benefit from it, it
shouldn't be just to come up with the verdict guilty or not guilty. It should be something which is
a part of the process."
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MvP: Is it becoming too legalistic?

JW: "Yes. But how can it become part of a process? Management never sees the Panel.  If the
Panel is so into itself, than I don't see it. I never sit down and talk to them unless it is on some
crises matter. You can say it is my fault for not calling them but I do not believe it is. I will tell
the next president, that he needs to sit down with the lady who runs it and talk about how he can
utilize the Panel in a better way than I had been able to. Because I think it is something that is
very useful.  In the last seven weeks of my term,  it is too late for me to do it. And I have seen no
evidence of anyone being interested in doing it from the Panel side."

MvP: The Panel has to keep its independence?

JW: "Oh I am sure. But ifthe chairman wants to do that, that's fine. Maybe the chair talks a lot to
the dean  of the Board.  But I am Chairman  of the Board and I would have thought, personally, that
they would have reached out to me. And they haven't and that is fine with me but it does remove,
in my opinion, the temptation of the Panel to do other things than just responding to complaints.
You can not build bridges with an episodic or occasional drink party. What you need to do is to
have a consistent platform over the year. A consistent series of this you are constructing to build
relationships. It is not a question ofwaking up one morning and say: I want to build a relationship
with the Board.  I  was  one  of your biggest defenders of the Panel.  So  I  am not against the Panel  I
have in fact tried to establish the Panel. The thing that is interesting to me is that having been in
that position and I should say it could easily be my fault."

MvP: Officially there is CODEl with which the Panel regularly exchanges information to the
Board. I know for a fact we established a formal relation with the Board.

JW:  "Yes, but if you do that... maybe you do that.  I am sure you do. But there is no informal
meeting with Management advisory."

Mandate  of the  Panel

MvP:  I'd like to go back to the mandate of the Panel. Why was IFC not included? As you know
the Panel only can investigate a project of IFC if IDA or IBRD money is involved. What for
example was the case with the Bujugali project in Uganda.

JW: "Well I have never been in great religion with the idea that it shouldn't. IFC should be part or
not part of the Inspection Panel.  But the IFC people think that they need a speedier and a more
personal process, because they are competing with other institutions in the private sector. And if
they told the clients that they going to have two years or longer in the process with the Inspection
Panel because they are subject to it, I think that the probability is that they lose business. It is not
that they are against having looked at it but they want to have it looked at in a less formalistic
way.

"

MvP: IFC has a problem solving mechanism: the ombudsman. They first try to solve it before it is
an accountability issue. The Asian Development Bank first had a weak sort of Compliance
Review Panel. They changed it into two separate mechanisms. So a problem solving or
ombudsman function and compliance review mechanism. In this Bank there is a problem solving
mechanism in IFC and an Accountability Mechanism for IDA and IBRD. Shouldn't both
functions separately exist for IBRD, IDA and IFC?
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JW: "I do not know why it was not done but it probably should be done. In all other aspects we
now moved to the problem solving in terms of the personnel disputes, in terms of things inside
the Bank. There is always a resort first to problem solving. And I think that should be the case
here too.  For me it would be an improvement.  So  I would personally favour a sort of ombudsman
type approach on projects before one gets to the complaint mechanism which is basically the
Panel."

MvP: Both functions in one?

JW: "No. But I think if you are having a problem solving mechanism it should be a problem
solving mechanism which is not just designed to determine whether we followed the rule of law,
the  letter of what we  should have done to comply with article whatever  it  is or rule x. If there  is a
legitimate problem which is arising there ought to be a better mechanism here for taking that and
dealing with it. Now the way that it is done at the moment is that Vice-Presidents get these
problems. And NGOs ride in and we then try and deal with them. But it is at least arguable that it
would be better if you had someone who was constantly looking at these things and who could
take a task in terms of looking at them.  I think there is a strong case for that."

MvP: Correct me if I am wrong. I regular noticed a certain American culture in the Bank and in
the Panel that is more used to look rather legalistic when judging on projects and problems. The
American style is judging to the letter of the law instead of the principle of the law, the more
European style.

JW: "Well I think that the desire was to keep the Panel out of the substance. And to leave the
decision making to the Bank and to make sure that we had fulfilled our responsibility. That we
did in fact notify at due time. And that we appeared to section 3 and that we gave them x number
of times and we did whatever it was we had to do. That is the function of the Panel. The Panel is
not to say whether we did right or wrong. The Panel was to look at whether we adhered to the
rules."

MvP: I was told* there have been attempts in the past by some Executive Directors when the
Panel was created  to  give  it the right to investigate also  on the operations of National authorities,
because of the Articles ofAgreement certain Group II' countries were opposed to it.

China Case

JW: "But if you take the Western China project, it got down to the issues ofwhether we did or did
not meet the letter of the law. In terms of counting the rodents or looking at the grains of sand or
doing what we had to do. The real issue was whether we were disadvantaging the Tibetans. And
whether in  fact it was Tibet, and whether people were less well off or better off.  And that was  the
case that was being 'cried'. So we were trying the case but on the wrong basis. The thing that I
was legally concerned about was: how are we dealing fairly with the people that are affected, and
what are the ramifications ofdoing that in terms of the impact on the Tibetan culture.

The  people  were  not the least bit interested in whether  or  not  we  gave  a   120 days notice  or
whatever time-schedule. They were concerned about the political aspects of the project And you
in the Panel are not supposed to be involved in the political aspects. But in fact MacNeill, Jim
was deeply moved from the NGO point of views about the politics. It didn't come out as that but
it was very clear that the case that the Panel was trying was not the case that the public was
trying. What they were concerned about was to block the project, what was what the Tibetans
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wanted. For us, we took a somewhat different view, we thought this people would be a hell of a
lot  better of physically, emotionally,  and in terms of the sustenance. Because  we  had  done  1,300
projects like this. The debate really was about the politics: Was this in the Tibetan areas and were
we... "

MvP: We didn't say a word about political sensitivities and questions. We kept politics outside
the door.

JW: "You didn't say a word but it was on the base of what you were looking at. It was couched in
the framework of had you done proper due diligence, have you seen. "

MvP: We looked at the policies as is the mandate.

JW: "Anyway, what you succeeded in doing was that the Bank didn't do the project. There was
no subsequent possibility of anybody looking whether anything was done right or wrong.

"

MvP: You might remember that the China case was so far the only case for the Inspection Panel
lodged by the Board itself. We have been made the messengers of what Management and the
Board had made a mess itself. People tend to forget that.

JW: "I don't think the Panel did anything wrong. I am just saying that in term of what the Panel
should be looking at is that in my opinion the Panel was armed to do a certain investigation. It
was quite obviously caught up in politics from the very beginning. I am not making any
judgment. But the whole thing was politicized right from the beginning.

"

MvP: Do you remember the press releases published after our report came out? Your own
Government praised the Panel into heaven and the Chinese Government wishing us in hell asked:
Who are those 3 people who can judge a project that hundreds of Chinese experts have worked on
for years.

JW: "The Chinese said we screwed them, and then they pulled the project. And the result of it
was that nobody gained."

MvP:  Do you know if the project goes on? We never heard of it.

JW: "I know that within two weeks6 the NGOs called us to ask what was happening. And we said
to them "How the hell do we know! They just pushed us out."

MvP: They were asking you?

JW: "Asking the region.7-

MvP: I want again to go back to the Panel mandate. The ADB said 'The mandate the Inspection
Panel of the World Bank has, doesn't make sense if it is not allowing an investigation after 95%
of the budget has been spent. They say it doesn't make sense because harm can come out half a
year  or two years later. Environmental outcomes show sometimes much later.'  So  they  draw  the
line two years after completion of the project. Don't you think this should be the case in the
World Bank as well?
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JW: "I have never thought about it to be honest. It makes a lot less sense trying to get it before the
damage is done ..."

Human Rights and the Bank

MvP: Article 4 in the Articles of Agreement says 'Political Activity Prohibited'. I was reading the
book of Sebastian Mallaby. The Panel and its previous chair MacNeill were attacked. Mallaby
never heard both sides which is a mortal sin for a journalist. He based his view on the Panel on
what he was told by an expert once hired by the Panel  and who chose the  side of Management,
which became very problematic  for our independence a basic rule  for the Panel.  In  the  case of the
Comprehensive Development Framework Mallaby accused you of screwing up things or
something like that. He then criticizes you of breaking with apolitical traditions. Isn't that the
world upside down? Are the previous structural adjustment loans with all its rules enforced on the
countries, no political interventions?

JW: "I always thought that the suggestion that we not be non-political is complete nonsense. I
think everything is political. It is the nature of the institution. If you get involved in food or
education projects, or a housing project or an environmental project: Every one of those things
has political implications. If you do not think that the Western China poverty project was a
political investigation you are probably crazy."

MvP: How about Chad-Cameroon?

JW: "Also political."

MvP: Human Rights are not mentioned in the Articles of Agreement. Officially
prohibited...under the same article.

JW: "Well, the fact it maybe officially prohibited. But what we are doing every day of the week is
seeking to realize the undertaking bill of human rights."

MvP: Did you call the President of Chad when he used the first 40 million of the project to buy
weapons?

JW: "I called him up and told the project was off, unless they completely and absolutely paid
back the money and as far we were concerned everything was over. So they paid us back. When
he put the leader of the opposition in jail I called him up and told him the same thing. He was
released the next day. If that is not politics I don't know what is.

Well, Shihata' told me that I could not go into corruption because it was political. And I said "it is
political but what if I simply say that it is economic and social?" So I redefined it and a year later
everybody was talking about it. I see that article as something that I do not understand. What I do
understand is that it is in the narrow political sense of arguing for the conservatives against the
liberals or the Labor party that we should stay out of party politics. I think we probably should.
But even there, if the party politics is a dictator against democracy we'll come up and say we
want democracy. That is pretty political."

MvP: As you say everything is political. The Panel again decided not to be part of any political
process after it received a request for an investigation from Chad that was lodged by Mr.
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Yorongar who at the time was running for Presidency. We did not want to become a tool in an
election campaign and for that we delayed the investigation until the elections were over.

JW: "He was put in jail."

MvP: You think we could have avoided that if we had taken the case earlier?

JW: "No."

MVP: We then met with him in Paris, after you got him out of Prison. He showed us his torture
and what happened to his body and...

JW: "I bet he was beaten up, wasn't he?"

MvP: It was bad.

JW: "Chad is not a very nice place.
"

MvP: Could you still defend this project?

JW:  "Chad-Cameroon?  I  am 100% convinced  that  it  is  a good project.  1  think  you  have to start
with the facts: that we are dealing with a world were everything is not Holland or the United
States, and where you have one fifth of the world including most of the people in Chad who have
nothing.  You can criticize countries  for lack of capacity,  lack of governance, lack of a legal and
judicial system, lack of a financial system that works and broadly very poor capacities. Now 400
million people in the world live in states that don't function at all. Chad-Cameroon, are not like
middle income countries, according to our recognition. They are extremely badly performing
countries. The world today is looking to judge everything and reward everything to those
countries that have good capacity, good legal systems, good everything and they are then matched
on the bases of 15  out of 20 yardsticks which  they  meet and then you can get money  from  the
Millennium Goals Challenge Account, you can get money from various sources, from the
Canadians and this one and that... from the Dutch.

Thus everybody is selecting the good countries through running a deal  in the top 18 countries  or
the top 30 countries. There are  140 of these countries, to which Chad and Lao PDR' belong. Now
what do you do with those countries? Are we going to sit around for ten years and say: "We are
ready to deal with you?" When you are the person that has no support puts in an honest legal
system, puts in impeccable accounting system, puts in impeccable environmental systems. When
you know and I know that there are ten people running the country and probably five of them are
corrupt and the country has to grow up. It took a generation in Holland and several generations
here.

And my position is, absolutely clearly, that if you can define the project in a way that can make
advances in transparency, can put them to the test of meeting those standards and grow as they
go, that is the only thing you can do because in the case of Chad they have no income other than
from this project.  In the case of Lao PDR their only asset is power and order.  Do you want to wait
ten years with the expectation at home, that you will be able to train people without a job for them
to go to, and then hold them in Chad? When they get their training they are offered a job in Paris
or they are offered a job somewhere else. You are not going to keep them. The only way which
you can keep this people in the countries is that you have a viable project going ahead. You make
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some mistakes going forward. Otherwise you agree with the Panel and everybody else that you
"

shouldn't have done this, you shouldn't have done that then you never do anything.

MvP: I agree with your vision and explanation of the situation. But do not forget that in the case
of Chad the Panel was in line with what you are saying. We went into the strength and the
weaknesses without writing off the project. Still, we later on were informed about the difficulties
in the region and people from the region warning about the deterioration ofthe local situation that
could cause another conflict.

JW: "There is that risk. Except that it has not happened. The money has gone to Paris, it has gone
into an absolutely transparent box, the box is very clear we know what money is going in and
what money is going out. It is public. It is on the front page of the newspaper. You have people
on it who are from the government and you have an independent group that is reviewing it every
three months. It is not just the banks. The International Review Panel, they come to my office.
They say: "so far so good". And if the man, the person or the chair wants to get his hands on the
money he has got to talk to us, because it is transparent. Let me put another proposition to you. If
you didn't do that, and you said it is all too difficult you wouldn't do the project."

MvP: Well, you don't have to convince me. I understood the dilemma but found it wise the Bank
got involved. It meant a certain guarantee and transparency. As far as I am correct, this was also
the position of my colleagues, but that is up to them.

JW: "Lao Peoples Democratic Republic (Lao PDR) six years ago, I flew there. You had to
take a helicopter to fly out in the field to meet the natives, to spend the night in the field with the
electricity experts. And I would say that these experts were making the best possible effort they
can, to do alleviation of poverty, to deal with indigenous people, the bureaucrats from the
Electricitt de France were there and cultural experts and everything else. I don't think the French
would have this interest if we weren't there.  EDF" is now really trying to take this on, and  I can
tell you.  And I can literally tell you that it is lively ahead of everything we have ever done before.
Is it perfect? Probably not. Should they spend twice as much? Probably. But it is in the air as a
contractual item and they do have to deal with indigenous people and so on and it is hugely
different from everything we have ever done in Lao ever before. But it is better to have us in there
insisting on this, or let the Libyans or somebody else do the project then none of this would be
done."

Weakening the Bank Policies

MvP: Why is the World Bank always under attack and not the other Development Banks?

JW: "Because it is the most visible and secondly I would say the attack is much less today than it
was ten years ago. Ten years ago you used to have attacks with the people attacking us being
offshore and pumping in shells and never talk to them. Today the attacks are always joined with
dialogue. That is a huge difference. I don't mind, and it is important to be under review and
possibly under attack. You got to be able to have the dialogue and the big change in the last ten
years is that today although there are attacks there is also instantly dialogue. And there is a light
use change...  in fact as I am leaving.  I am surprised and trilled to know that the NGO community
in general is giving me a dinner. And people from all over the world are coming to say thank you.
I also have been offered to chair two NGOs."
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MvP: Experts from the NGO society say that because of the Panel the policies of the Bank are
weakened. Do you believe that is true?

JW: "I do not see any connection. I do not think there is the slightest consideration given to the
will of the Inspection Panel, which is going to look for an optimal. You'd better speak to
Shengman" but I don't think, as far as I know, there has ever been that consideration. I never
heard it once. It would really amaze me if Jim Adams or Shengman thought any time about the
Panel. They think about doing what is right, pragmatic."

MvP:  The new issue is the so-called  'Use of Country Systems' meaning that projects financed by
the Bank no longer have to be in compliance with the policies and procedures of the Bank.
Instead they have to comply with their own national laws and regulations that Management finds
to be equal to the Banks policies. Question is what does it mean when a Request is lodged to the
Panel? The NGOs say it means that the policies are undermined.

JW:  "We get criticized if we try to impose World Bank conditions. It is called conditionality, it is
called unreasonableness and the NGOs, the very same NGOs will criticize us like hell for what
they call conditionality, without ever knowing or defining. There was conditionality that was
associated with so-called Washington Consensus which for most people means charging fees for
schools, privatizing water companies and opening capital markets before they are ready to be
opened, and fraying up trade so that rich countries can sell to them. And that is a complete parody
of what happened or what's intended.  But for most people that is conditionality.  And the fact that
that does not exist or there are utterly different elements in the conditions no one ever debates.
There is in terms of the Bank now a very clear approach which is that they are not pre-conditions.
They are not pre-conditions in regard to privatization; they are not pre-conditions in the base of
capital markets..."

MvP: What about Environmental Impact Assessments?

JW: 'There is a pre-condition on the Environmental Impact Assessments and sometimes that puts
people  off.  But with the exception of the Environmental Impact, which we think affects the whole
of the world,  as well  as the local people, the opening of national markets  is now clearly on  a case
by case basis. Now, what we are seeking to move to is not to weaken the approach we would
have to the Country. We have the desire to meet certain standards. But what we are trying to do is
to build those standards within the country policies. Or if the country is doing it in a different
way, lean over backwards to accept the way the country is doing it and then make sure that they
do it. We want to build capacity and ownership in those countries. And what we would prefer
would be to have the people work through the country ownership and country capacities because
it then works for us and for a lot of donors. And we have managed to get a couple of these
through the Board and we are trying. "

Too Legalistic

MvP:  Let's say one of the loans in such a project is leading to a request to the Inspection Panel.
What then would be the role of the Inspection Panel? In the summer of 2004 there was a
discussion with the Board and Management. A statement was  made by the Chair of the Inspection
Panel, Ms. Brown-Weiss and General Counsel Mr. Dailino saying that nothing was going to
change for the Inspection Panel. Here is my case: A group of people in Mexico come forward
saying: this project harms,  and  it is under the use of country systems.  The role of the Panel then  is
to make a judgment if Management did the right thing in declaring the policies of the country,
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Mexico, equal to the World Bank policies. Doesn't that make the Panel at least look into national
legislation, making it a sort of 'supra-national court'?

JW: "Well, I am sure that it is different and I haven't looked at the issue to be honest with you.
When I came to look at the question on Mexico and national systems so far as 1 can recuperate
there was no mention of the Panel. It certainly did not feature in anything that I said on that day.
So I  do not know the answer on  that.  If we accept national systems,  if we  make the country being
upset they should then see whether they adhere to national systems. And if we have weakened
what the Bank would otherwise have done then I presume it is the Panel that says to us "by
accepting the national system you weaken the conditions that would have been applied by the
Bank."

MvP: That means that they have to make a judgment on both, let's say, Bank's legislation and on
national legislation...

JW: "Well I think that is exactly right. Well national process, not politics, national process."

1 MvP iS Maartje van Putten JW is Jim Wolfensohn.
2 OED: Organization Evaluation Department
3 CODE: Committee On Development Effectiveness.
4 This was told to me by a former American Executive Director who was in function during the
establishment of the Inspection Panel.
5 GrOUP II countries are the member countries in the Bank that receive loans and projects, financed by the
Group I countries that donate to the bank.
6 I assume Wolfensohn means two weeks after the Board meeting in what China announced it went on
without the Bank being involved.
7 The region is the Vice-President and Management responsible for the projects in this case in China. It also
could have been the offce of the Bank in China.
8 The former General Counsel of the World Bank who lately passed away.
9 Lao PDR: Lao Peoples Democratic Republic is still known by many people as Laos.
m EDF: European Development Fund.
11 Mr. Shengman Zhang is Vice President and Secretary SECVP
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Prof.  David  Hunter:  Inception  of the  Inspection  Panel

"The  Bank didn't want  the  Panel"

Professor Hunter from American University has been one of the driving forces behind the creation
of the World Bank Inspection Panel.  I had met with him in the office of the Center for International
Environmental Law (CIEL) already in the summer of 2003, not far from the White House. At the
time of the interview he is acting Director of the centre. The corridors and offices are loaded with
piles of documents.  On the wall  there is still a Narmada poster.  He  is full of information and speaks
fast and directly.  I ask him to explain what the setting was in the days of the establishment of the
Inspection Panel. Did it begin in DC? Was the Narmada Dam a drop in the bucket or was it the
main reason to demand accountability?

DH: "I think, there were a number of things that were happening, Narmada was one of them, and
other controversial cases as well. There was Polonoroeste, the Brazilian rain forest case, involving
the original proposal to punch a road through the Brazilian Amazon.  In the beginning of the early
eighties, for the first time civil society was starting to engage with the Bank generally. And they
were primarily environmental activists, primarily in the US and Europe. The people that were
working on it were also primarily lawyers or policy activists so they put the discussion into a
policy framework in a push for policies. Whatever... "

MvP: There where no policies at the time?

"Well, the first external environmental policy  was   1981 or something  like that; previously  the
Bank had Operational Manual Statements that were relatively internal and not always considered
mandatory. But when the five major environmental groups that got alerted to the World Bank
because partly of Narmada and also I think it was one of the major dams in Thailand and
Planaflora, the rain forest in Brazil. Five groups in Washington started to look at the World Bank
activities. They were: Friends of the Earth, Environmental Defense Fund, Sierra Club, the Natural
Resources Defense Council (NRDC) and the National Wildlife Federation.

MvP: Sierra Club, what's that?

DH: "It is actually one of the largest groups in the US, it is mostly domestic and has a huge
membership group  and  it does  a lot of lobbying in congress and at the State level."..."These five
were Washington based groups and they had different connections to these projects on the ground
and some partner organizations in Europe, particularly in Germany (Urgewald) and Switzerland
(Berne Declaration). But to be honest the connections on the ground were not yet that great. The
global movement was starting. I am speaking of the early 1980's. They were hearing concerns and
started to distrust the viewpoints being provided by the Bank. And they were surprised to find out
that things like environmental assessment, which we were taking for granted domestically, were
not being routinely done. Whether there was a policy or not it quickly got revised thereafter."

"Soon thereafter the discussion concerning indigenous people began. The forestry policy was a
major debate and was put into a policy framework. Then as time went on, and I jump ahead a little
bit in to the very early nineties, Narmada became the major international controversial case. So at
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that point policies were in place but we started to question whether they have been complied with.
And then Lori Udall and some other activist came up with an idea. Actually Lori decided to have
an independent fact-finding mission go...and so she created a mission."

MvP: She came to see me in the European Parliament asking if I could table a resolution on the
subject.

DH: "She asked me to go and be part of the team and kind of put it into a framework of law. 1
never could go. She wanted human rights lawyers to go. One of my colleagues at the Center for
International Environmental Law (CIEL), Chris World, went and wrote a report in light of what
they saw as human rights norms."

MvP: That was besides the Morse commission...?

DH: "Before Morse or during the same time, because Morse took time to go. I'm not sure about the
timing but it was one model and I think that that may have given the motivation for the Morse
Commission because these fact-finders were coming  back  and  they were saying things...well...
and they were pretty good reports. So Lori and others pushed, I was only marginally involved, at
that time other groups were more involved. Lori knows the history. They asked the Bank and
through this external pressure from US and European donors the Morse commission was
created..."

MvP: How did they do that, by writing letters  ...?

DH: "I'm only guessing because I wasn't actively involved in the creation of the Morse
commission. But I assume that they were the same techniques that we used during that period for
the creation of the Inspection Panel that took place a bit later.  It was essentially a combination of
hearings that the congress and some European Parliaments held on specific cases, including on
Narmada. People came to speak about Narmada. There was pressure from Treasury. There was
some reaction in European capitals as well, particularly Germany and Switzerland. That was really
the beginning.
So it was some kind of mutual dialog and Lori would be able to identify which IDA discussions it
was because she was more engaged in that. It was often tied to the IDA replenishments. So I don't
know exactly what the political engagement was for Morse. But there was this huge drumbeat
about Narmada and I think that the Bank understood that an independent evaluation could maybe
help them. At the same time, there was a guy named Eric Christianson at NRDC who wrote an
article on an independent appeals commission for the World Bank policies. That was the first
writing on it.

"

"The two things were going somewhat parallel and they came together after Morse. Then the
European Bank for Reconstruction and Development (EBRD) was created. It is kind of funny. 1
worked for the Centre for International Environmental Law (CIEL) and was not involved in banks
until 1990. Then we got a grant to work on the newly formed EBRD. It was a new bank and it was
Europe. There was some hope that this bank would be more progressive on our issues.
CIEL picked up and wrote an article about the EBRD proposing an independent appeals
commission  and even drafting  a set of procedures  for it.  It was published  in some obscure journal,
nobody ever read it. And that was written by Durwood Zaelke, who is the founder of CIEL, and
Chris Wold. Personally I happened to be living in Prague and ended up introducing them around
and helping them out and that's how I came to CIEL. About a year later the Morse commission is
over we're now at IDA 9-I think, the one in 1992 or 1991. The Morse commission came out with

311



its report. It was quite devastating about Narmada, and it has also shown us the power of these
independent commissions. At the time Lori Udall and some others are working on the Hill in
congress.
"She was at the Environmental Defense Fund (now Environmental Defense), and lobbied the
congress. By that time her father and her uncle were both retired from politics but now her brother
and cousin are both in the congress. Lori and Chad Dobson, who ran the Bank Information Center,
he actually is in some ways the chess master in all of this stuff, in the policies and everything,
lobbied Barney Frank. His history will be interesting for you to get. Lori needed something to ask
for. Barney was very interested in what was going to be the fallout so there were two things that we
were going to ask the congress to make noise about with respect to replenishment. One was a
renewed information policy, a revitalized access to information policy, and the other was an
appeals mechanism to improve compliance with environmental and social policies..."

MvP: During the lobby in the congress you asked for what?

DH: "We asked the House Banking Committee or maybe it was Foreign Relations... The chairman
of the Banking committee was Barney Frank who was concerned about human rights and
environmental issues around the Bank, and he said: "well what do you want?" Lori and others said:
"we want an information policy and an accountability mechanism." And he said: "fine". He called
up Treasury and he said that's what we are gonna have to have....

MvP: What just a few people can do together...

DH: "lt is very interesting, one of the early things is the testimony that Lori Udall gave to the
congress calling for this."

MvP: What year was that, 1991?

DH:  "Probably   1992, it happened pretty  fast. What happened  then  was, Lori called  me  and  said:
"do you have some ideas about these mechanisms?" we were working on it together and I said:
-Yes, I do, I have some articles written out. I'll send them over to you." I remember because it was
so funny, because it taught me a different lesson. About two or three weeks later the deadline was
getting there and congressman Frank wanted to see something and people wanted to see some text"

"And others here and in Europe... and we needed to get something on paper. Lori was doing the
first draft, she was having trouble and I said: "Lori, the first draft is already done as an appendix to
one of those articles I sent you. Because back when Durwood and Chris wrote that article and I
helped write that (I just edited it), we did the draft procedures, you can start with those." So she
called me back 15 minutes later and she said: "You're right, those are great." And I said: "Why
didn't you read it?" She said: "Well, It's a law review." And what it taught me is that most of the
activist community never reads academic literature. And its true, we are too busy, we don't read
the academic press, we don't have enough time. It really taught me a lesson about the fact that
those two groups don't communicate. Lori was sitting on essentially what she needed and didn't
know it because she didn't have time to read academic literature. I said: "I'll come over." So I went
over to her office and with the electronic version of that draft.  And we sat in her o ffice  and  made a
draft that then was attached to her testimony I think we labelled it a "draft appeals mechanism,"
and we sent it to the Treasury Department. And Treasury probably - we don't know what happens
internally, what we do know is that at some point the legal department of the Bank came with a
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proposal. That wasn't adequate, but wasn't bad. Treasury called  us  and  sat  down  with  us...  this
happened several times. And said: "what do you think about this?" We critiqued it."

MvP: During what Presidency was this?

DH: "This was Bush I and Pat Coady was the US Executive Director."

MvP: lt's quite open, I'm surprised.

DH: "Well Chad Dobson has very good relationships, and we had very good relationships with
Treasury. The money for the Bank was held up by a Democratic congress, and Pat was totally
supportive of it.  It must have been the summer of 1993. Actually  I  gave you two early dates.  All of
that happened in the fall of'92 and beginning of 1993. And I remember going down to Treasury, at
least twice, including the last time when we said we could live with the draft procedures. This is
what the Bank history doesn't suggest...  and in some ways we never talked about it..."

MvP: So Treasury gave directions to the World Bank what to do.

DH: "Absolutely, ofcourse..."

MvP: Yes of course, but the Americans are not the only owners of the Bank that have opinions...

DH: -Well they weren't on this either. In the meantime in June and July Peter Bosshard was
getting at the other side of the ocean on this. Both German and Swiss groups were supporting this
effort. It is remarkable, because it is civil society driving this. The Bank was told by the largest
borrowers what to do. And Treasury was working with other borrowers to tell the Bank that they
had to come up with a proposal on accountability mechanisms. And I assume Treasury sent our
ideas over to the Bank. Because there were some similarities between our ideas and what they
came up with; three members and things like that. The name was different, but clearly the structure
was like ours.

Two other things were going on independently, completely independently. Or one other thing is
completely independent. Danny Bradlow meanwhile had spoken to the Canadian parliament about
an ombudsman. And when Lori and I were drafting procedures we got his testimony to the
parliament. Though we were coming up with, what we called, an Independent Appeals
Commission that was our name for it. And we decided we liked that better than an ombudsman
model. So we told Treasury... and Danny was pushing the ombudsman. We brought Danny in - I
think he met with Treasury. We decided we didn't like the ombudsman, it was too soft, too
flexible, we wanted something too hold them accountable because we're lawyers, and it would
work. So we rejected the ombudsman, but it was an important thing because Danny was an outside
independent, having spoken about the need for accountability and he had already spoken to the
Canadian parliament before the US ever got there, so there was an ally there already."

MvP: Did Dany Bradlow take up your view and change his position?

DH: "He never totally changed his position. But at that point we had nothing. So he was supportive
of any accountability mechanism. And because we were far more politically active, Danny would
write something occasionally, but he wasn't out there lobbying. He supported us. He would
occasionally say: "I still like the ombudsman idea." But has always been a supporter of the Panel
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because the basic concept of accountability was what he cared most about. And he has never really
cared that his ombudsman idea was modified (although we do now have experience with that
model at the IFC). This was early; it must have been in the fall or early '93. Then Peter Bosshard in
Switzerland came with the Bern declaration. That is the only other thing that I remember. I do
know there was lobbying going on by the German groups..."

MvP: And in the European Parliament it was me...

DH: "So there was a lot going on in Europe. But one thing I can specifically remember, because 1

was part of it, is that Lori, Peter and I wrote an article together, not an article but a paper, on the
Panel

MvP: The three ofyou wrote an article?

DH: "I think it was just a white paper and we circulated it along all the policy makers, but in
particularly we did it for the Swiss parliament, it was translated into German or French. And then 1
went over and Peter and I held meetings with Swiss parliamentarians, partly in English, partly in
German. My German isn't very good that's why I remember. And then there was a press hearing,
and there was NGO networking meetings, and the Swiss E.D. who was quite supportive as well.
And Eveline Herfkens, the Dutch ED, was quite supportive. We did many meetings with all the
ED's here in DC as well. And we had activists from Europe calling in. And then, finally it got to a
point. Of course there were things we didn't like about it, but we said to Treasury and Barney:  "this
is good enough." We could live with it. Two drafts came out of it, as I recall it. There was one draft
that had to go back because it wasn't independent enough, so it had to go back to the Bank,
presumably the General Counsel, for more work. And I think there were a couple of fights over the
provision whether the panel members could work for the bank again.  That was one of the  last ones.
Which is interesting because it still comes up to be very important... you know, for me it may be
the most important provision for maintaining independence of the mechanism. It was interesting,
when I applied I had four different phone calls asking me, four different times, specifically asking
me, you're only 41 years old, and you know you will never be able to work for the World Bank
Group again, they kept calling me back so I could confirm again."

MvP: From the Bank?

DH: "Human Resources, when I applied to be on the Panel. Because they couldn't believe that
somebody that young would be willing to forego ever working for the Bank again.

''

MvP: There is more in life than working for the World Bank.

DH: "That's right, but I'm not sure people who work for the Bank realize this. It has also shown
that they had probably gone down the road a lot with previous applicants, before they realized the
job precluded future work at the Bank... and people were not focused enough on it, early on.  I
think it is an important provision. Anyhow, I think it is an important provision and the net result
is that the Panel was created. And I don't want to suggest that the process was entirely US
orientated, It's just that was my perspective. I think the initial ideas came out the way I said and
then civil society from Europe and other countries helped to spread it. I mean Lori Udall and I
and Peter Bosshard spread the concept as being part of the global IDA demands. Both the
information policy and the accountability mechanism became European demands as well. I can't
remember it exactly. Before we said it to congressman Frank it was probably discussed with the
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Europeans as well, that's the way we operated. So my role was pretty narrow, I was basically the
lawyer on the procedures. Lori is a lawyer too; she is the one that made it happen politically and
Chad Dobson."

MvP: So you're talking about Chad Dobson, Lori Udall, Yourself, Peter Bosschard, Danny
Bradlow, Heffa Schuking in Germany, and Christianson, with this article on the independent
appeals committee...

DH: "The Bank didn't want the Panel. There was no support internally from the Bank, other than
from the board of directors. And there was broad support at the donor level.  But 1 don't recall.
Chad and Lori might. I don't recall any support from senior management for it. From my
impression we were in a constant struggle to make sure it was independent from the general
council office from the very beginning while the general council was drafting the resolution. So it
wasn't aggressive in style but it was definitely something that was imposed upon the Bank by the
donors. Partly in light of the findings of the Morse commission. There is no doubt in my mind that
there was limited to no support in management. Now that history got rewritten after it was created
by Shihata's book."

MvP: You think that's something missing in the book of Shihata?

DH: "He claimed it because he was the internal draftsman. And he claimed it for a very political
reason. His book came out very early, very fast. He wanted the panel to be like ICSID, the
International Center for Settlement of International Disputes. Where the general council of the
World Bank sits and oversees that. He expected that he would be able to control the panel. And I
think he thought it would run out of the general council's office. Even though the structure of it not
ended up being that way, but that was because there was a very strong fight for independence. I
don't remember what the issues were but it had to do with the fact that it was presented to the
board and not to the president. All issues of independence. I don't have all the details on this but
after the Panel was created there was a dispute over it. I tried to find the letters recently and Lori
may have them, at some point early around Arun in Nepal, which was the first claim. The general
council made a legal claim by interpreting the resolution that created the Panel. 1 give Lori full
credit for this, I was willing to let it slide and Lori called me and said we can't let this slide. It was
a minor issue but she was absolutely right."

MvP: What was the issue?

DH: "I can't remember but the point was that the General Counsel shouldn't have the ability to
control the Panel's interpretation of things. So Lori and I wrote a letter that went to President
Wolfensohn and the General Counsel, claiming that there was a conflict of interest for the General
Counsel doing this. The General Counsel (Ibrahim Shihata) went ballistic, over the fact that civil
society representatives were questioning whether there was conflict of interest and he claimed
questions of integrity. We did not question his integrity; we were questioning the structural
questions of the General Counsel's role in providing advice to the Board, the Bank and the Panel in
the context of a panel claim... He asked for a meeting, we granted it to him. We walked in.

The opening line from the General Counsel of the World Bank was: "Do you know how rare it is
for someone in my position to meet with people like you?" Lori and I looked at each other, kind of
shocked...  but  it  got more congenial after he found  out  we  were both serious lawyers...   this
mattered   to   him,   he   kind of backed   off. We ended up having...   well, it never   was   a   good
relationship because there was always this tension, but we at least had a respectful one after that
low point of starting. And we actually would have periodic lunches where he would call and I
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remember him two years later saying...1  don't know why NGOs dislike me so much.  And  I  said
its not that we dislike you personally...you know when things get in the legal department we can't
participate and its just that you exercise control over the institution. So it got to be fine but that was
a very important conflict in which civil society weighed pretty heavily and won through the Board
of Directors."
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Paul Ariman, Dutch Member Executive Board World Bank Group (1986-
1990)

"We gave an economic approach to something we all acknowledged: a social disaster in
India."

We meet in The Hague, in Arlmans Residence, built at the end of the 19th century.  Paul  is  full of
anecdotes from his period in Washington. A good pot of coffee and a serene atmosphere in the
house create the right spirit for our discussion.

MvP: I understand you were very involved in the discussions that led eventually to the
establishment ofthe Panel? When did it all start?

PA:  "It  started  for  me  in   1988  or  1987. We received disturbing messages  from the activists  in
India: from Mehdi Parkar. These messages were picked up by the international environmental
movement in an activist format. Spokesman and organizer was Wouter Veening. Wouter, who
was accompanied by five to ten people from all kinds of environmental organizations, had the
idea to talk to the Executive Directors about those dams. Bank staff did not welcome this
initiative however, I picked it up. In this group, the Canadian and the US office were also present,
from neither office the Executive Director but the Advisor; the French, English, and German. So
the core of the EU was there. Scandinavia was also present.  I chaired it, usually we met in my
office, very informally; no official reports were made. Bank staff was also heard.

In a certain way, we were acting like the Panel as we were having Bank staff involved and were
asking questions like, "What do you think about this?" and, "What do you know about that?

There it appeared, after we heard Patkar and the environmental activists' story, that Bank staff
partly did not know it themselves. Bank Management did not appreciate our finding out about
cases that had been decided upon or discussed with India. The role of the Bank in India, IDA, has
always been one of direct bargaining with India itself. Bank Management did not attend. They
preferred not to discuss it. I always, and I also found this in old notes, we always invited the
Indian Executive Director. He never attended, and also did not contact us. But, he was always
informed.  I informed him beforehand -excellent information- when the group would meet.  I f there
were reports made he would receive these undoubtedly. Therefore, it had to be held in the open.
However, it was simultaneously very clear that we had rather different opinions about that and the
Bank could not continue in this fashion. That continued for two or three years. Then (November
1990), I passed it on to Eveline Herfkens, and she approached this from a more social angle than
an environmental one."

MvP: Is that a sensitive subject, barganing with India?

PA: "Yes, India negotiated about almost everything. One time, in a Board discussion on a water
project in India, things were said about pricing, that I found worrisome. When I made an
appointment with staff, seven different experts came by to discuss water pricing in India. It
appeared that there was no rational pricing. From an economic perspective that was for us an
argument to say: "Those Narmada Dams have been wrongly designed". The issue was not that
one should or should not build a dam. When you are building a dam, and you do not set up a
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suitable compensation for those who are damaged and without economically pricing of water and
electricity produced, then something is wrong. We gave an economic approach to something we
all acknowledged: a social disaster in India."

PA: "The NGOs had a lot of local, really grass roots information. Hereafter Patkar visited at least
twice. Bank staff was always present during these visits and they often didn't like this. Bank
Management didn't show up, they preferred not to discuss it. We always invited the Indian
Director's Office. He never showed up, and didn't contact us. But I always informed him
beforehand. He no doubt received reports if they were made, so that was a high level of
transparency. At the same time it was clear that we had very different opinions on this subject,
and that the Bank couldn't continue working this way. This went on for two, three years. Eveline
Herfkens  took  over in November   1990. She approached the issues   even   from  a more social
perspective, rather than the environmental perspective."

MvP: Obviously both aspects were present in the Narmada Dam case.

"PA: "Yes, of course, and the numbers of people involved were huge.

MvP: 200.000 persons?

PA: "Oh, easily."

MvP: There were no arrangements for compensation?

PA: "There were absolutely none that we were aware of. This was entirely India's policy. At the
time the issue was discussed at a higher level when the Indians said "we throw the Bank out of
the project". The Bank eventually left the project."

MvP: That also occurred after the Panel's report on China. The difference is that the decision was
made in Peking; they would continue the project without the Bank.

PA: "And of course that also occurred in the similar way in China."

MvP: Who took the initiative to establish an Inspection Panel according to you? I know that the
American Congress got involved after the Morse Commission.

PA: "No, we didn't do this. During my time, I can't remember us saying: "This has got to have
institutional consequences within the Bank". Let me state it as follows: I can't remember that we
ever spoke about it in the sense that "the decision making in the Bank isn't good enough". It did
create room for the Bank to listen more to NGOs. As a result the late President Connable created
even more room for them.
Connable, a decent Republican, was a man who was very open to other views. He mostly agreed
with environmental argumentation. For this I can say: hats off for Conable! The Bush Sr
Administration was absolutely not interested, but Connable was.
Let me personally refer to the current "water-pricing regime" in the western States in the USA...
They built enormous dams and provide water on basis of 50 year-term contracts against very
enjoyable prices. They grow cotton in areas that can not deal with it, unless it is heavily
subsidized."

MvP: Who pays the price for this, also the people that lost their land?
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PA: "No, at the cost of the American tax-payer. The benefits go, via low electricity-prices and
dominantly low water-prices, to already wealthy farming ventures in California. At the time we
didn't say "there has to be a different way of decision-making within the Bank. The Panel is of
course a different way ofdecision making.

"

MvP: You used your influence in the Narmada dam case. That might have affected the Bank and
Management to listen more to NGOs. What other institutional issues can you recall? And when
did you leave?

PA:  "I  left on November  1, 1990. Clearly  the  establishment  of the Panel started hereafter. After
the Inspection Panel was founded, I received a thank you note from my successor Eveline
Herfkens for starting the process". She continued it. I do not know where or when the institutional
decision-making issues were discussed. This happened when I was already gone.

"

MvP: I understand that after the Morse Commission's report the American Congress put pressure
on the Bank and demanded to create a permanent independent accountability mechanism.

PA: 'That might very well have been the case because all the big American environmental
organizations were involved and intensely lobbied congress. Congress felt that the Bank should
listen to the American opinion.

I recall that we felt hardly supported by the Operations Evaluation Department (OED). OED
wrote thick reports that were rarely taken into account by the Board. The Board's mistake. As I
recall it, the Board has never pointed out systemic faults like those that were made in Narmada.
Moreover, OED operates and operated after, and not previous to, Board decision-making. A link
between OED and the Inspection Panel would of course not be too bad. I was present during the
establishment of OED, around 1974-1975. MeNamara was President, It was decided that
Operations Evaluation should report simultaneously to the Board and to the President."

MvP: Where did you see resistance in those days? Who weren't pleased with what you did? Can
you elaborate more on that?

PA: "By way of example, I recall that the Bank came up with a program for Haiti. I knew little
about Haiti, but I had just read a long article in the "New Yorker".  I said in the Board "The staff's
story about Haiti is beautiful, but it seems totally different from what others see as the reality".
Staff' s stories were always too optimistic.

"

MvP: What did they say?

PA: "Bank staff's attitude was always optimistic. Even on a country like the Zaire of Mobuto.
They brought to the Board the continuation of a Gecamines project -on which  1 had voted against
when a similar proposal was sent to the EIB Board of which I was a Member from 1981-1986 -
and in the discussion it became clear that the situation and especially the nonconformity with
Bank policies  of the country, had not changed  in 20 years.  So I proposed the Board would decide
not to devote any more resources to Zaire as the government of that country had no interest in
development anyhow. Six colleagues expressed support for my view after the meeting but none
voted with me. Some few years later the Bank stopped lending to Zaire entirely. Incidentally,
with an IDA project like that the proceeds would be tent at soft terms to the government and the
difference with the much harder onlending terms to Gecamines would end up in government
coffers anyhow.
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Bank senior management counted among them some who coveted the theory that "the Board is
like mushrooms: you feed them shit and keep them in the dark" This was also clear in the
management's initial refusal to give Board Members access to the Bank's databases. This has of
course changed very much in later years.

.

MvP: The ultimate say in the Bank's business is with...?

PA: "On issues that the Americans find of importance, they tended -and tend still- to try to force
through their views. They pressure the President and the staff, sometimes heavily. Some are better
in resisting than others.Conable who had close ties with Bush Sr was an independent man but he
too had to pick his fights carefully."

MvP: The 25 EU countries pay more for the Bank than the US. Did Europeans try to get a joint
grip in your time?"

PA:"The answer is rather no, we didn't. That's not for want of trying but nearly always one of
the larger EU countries; part of the US dominated G-7, found a reason to agree on substance but
that in this or that specific case, they just had to give it to the Americans. Directors from
Germany, France and the UK get instructions from their capitals, Directors for a more
cosmopolitan constituency like we, did not. And again, the Americans are good at playing the
Europeans against each other."

MvP: An accountability mechanism like the Panel is to be applauded and praise to the US for
insisting to set this up. But it should remain virtually independent and not fall victim to the
legalisms of our time. The gradual introduction of country agreements under which management
are to judge national legal systems against Bank policies would make that difficult. This might
even impede access to the Panel.

PA: "I agree that there is that danger: also in Europe there are areas where informal forms of
intermediation show much more success and effectiveness. Do not forget that legalisation also
means that power shifts to that party that can more easily afford expensive lawyers. The more
rules one has, the more they can get under or through them."
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Herman Mulder, Senior Executive Vice-President Group Risk ABN-
AMRO Bank and Andre Abadie, Head Sustainable Business Advisory

"
"We compete on price; we compete on clauses; but not on standards

On the twelfth floor of one of the most visible modern buildings of the financial suburb of
Amsterdam, the so called 'Zuid-as' (South-Axis) one can find the office of Herman Mulder.
Mulder is the senior Executive Vice President, Group Risk ofABN-AMRO Bank a private bank
with over 110,000 employees in  more than 60 countries. ABN-AMRO is one of the largest non-
American banks operating on the American market. Mulder is known as one of the founding
fathers of the Equator Principles adopted today by 36 major private banks. He speaks with
passion about the changing role of corporations and the financial sector. During my interview on
July 88 2004, with Herman Mulder we are later joined by Andre Abadie, Head of the Sustainable
Business Advisory.

12

History of the Principles

MvP: Why has ABN-AMRO adopted the Equator Principles? What was the turning point? Was it
the Brent Spar or was it the involvement of the Bank in the Chad-Cameroon oil pipeline?

HM: "With IFC we had a joint cause.  It was also Peter Woicke' who immediately recognized the
opportunity to take the initiative to meet with project finance banks so say; 'can we raise the bar?'
Now let me give you a bit of background on how it all came about and the questions you're
asking; 'was it Brent Spar, was it Chad Cameroon?' I would say it was none of them or both of
them. And I have to go back to  1998 when we had a wake-up call from Friends of the Earth, on
our involvement in the Grasberg mine in Papua New Guinea. I was the youngest Senior
Executive Vice President. In fact I was the one in my business career who brought this project to
the bank and then the first day I was head of risk of the bank, I was confronted with this
complaint. What else could the board do but say: 'well, you do it yourself. So we had a meeting
with NGOs. They complained about our role in this project. They had about 5,000 signatures,
which they presented at the conversation. It was the first time then an NGO was invited into the
building. I mean those were the old days; you ignored them.

So what do you do when you receive those who are criticizing your policy, you say: 'we will
study it and come back to you', which we did not within three weeks but only two months
thereafter. In that second meeting with Friends of the Earth we did three things: One is we
admitted guilt. In other words we were saying:  'if we would have had the same project now we
would not participated in this project'. Secondly, we prepared to exit the credit because we felt
we should not be associated, based on the new analysis we had"

MvP: So you listened to them?

HM: "We were listening and said: "we do not want to be associated with this project anymore
because things are not as they should be". And thirdly we offered, on a confidential basis, to sit
down with Friends of the Earth to review future mining projects. Because we recognized that they
had knowledge we did not have..
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My colleagues from Jakarta went there. That was also the reason why we said this is a legacy
issue, we should not do it again. At that discussion the response of Friends  of the Earth was;  'we
accept your admission of guilt. We don't want you to exit this project because we want you to

"exercise your influence with the sponsor of this project, Freeport...

MvP: Very wise of them.

HM: "Absolutely, that response triggered our responsibility. So don't sell the credit And thirdly,
Friends of the Earth  was not prepared  to  sit down with us on a confidential basis to review further
projects. That also was an interesting comment which we can't do because we have clients. So we
did exercise some pressure. There was a judge - I don't know what here name was - a former
judge who was appointed on behalf of Freeport who went in into the project and came also to
some critical conclusions. Freeport did a few things better but it never was fully resolved. This
was our first wake-up call. The second wake-up call was that the Dutch banks were criticized for
their role in APP, the paper and pulp industry in Indonesia.

We said, rather then responding to incident by incident or to pressure from outside; let us draft a
policy for this very vulnerable area for this forestry related business. We consulted with the
leading clients we have in the sector. That allowed us to draft a fairly high standard policy.
Subsequently we spoke to the NGOs and said; 'this would be the policy what's your feeling about
it?'  We approved the policy including the comments of the NGOs and put it on the web. And we
rolled it out. So we went to the laggards in the sector, including our clients and said; 'well, where
are you?' So that was ground breaking that forestry policy. It was not the intention but it got a lot
of publicity. Like the 'Equator Principles' also got much bigger than I thought it would be."

MvP: Are you surprised about that?

HM: "Wait, there was more. We started drafting the mining policy, with a similar approach. And
also oil and gas policy, a similar approach, starting with the draft. And I got increasingly critical
comments of my colleagues that we might be walking too far ahead of the flock. The financial
sector is a typical laggard, because we do not have a material direct environmental footprint.
Indirectly yes, but not direct. In one particular case it really became an issue. It was when we
were competing with an American bank in Venezuela on an oil project. They were prepared to
wave the Tokajaku clause. And my Japanese is not good enough but the Tokajaku clause
basically requires borrowers to apply and set minimal standards for environmental issues.

I am chair of the group risk committee and we were not prepared to waive that. The other
American bank was. So that's where we sat. I mean we are here competing on something which
should not be part of the competition. Environmental and social and ethical issues should be
something which for the leading professional banks should be the same. We compete on price; we
compete on clauses; but not on standards. That was the trigger for me. So I could do two things:
either we were going to compromise our standards - which we didn't- or we go to something else.
That's where the breakfast meeting with Peter Woicke came and I said 'well Peter, you have an
issue, you have standards. I'm competing'."

MvP: Did you already work with the IFC policies?

HM:  "Yes, we made a general reference to the safeguard guidelines but we never kind of delved
into it saying 'what does it really mean'. I mean really study what we were agreeing. It also was
not included in the documentation. It didn't have teeth. Then we said: 'what can we do? You have
an issue here, 1 have an issue'. That's what we called 'the London meeting' and Peter Woicke and
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Suellen Lazarus were there with the other ten Banks. It was a name and shame meeting. The
0(p4 in which WestLB AG was involved was mentioned. We declined that before. That was
another initiative in my organization that I declined something, as we did in Ecuador for
environmental reasons. Citibank had Camisea as a major issue, in Peru, that's another mine. At
least we were with the ten project Finance Banks sitting together. We mentioned Papua New
Guinea and also gave a presentation of Chad-Cameroon.  We felt at that point in time very proud
of what at least the menu, the theory of [what] Chad-Cameroon would look like.  So we had this
meeting the  full day in London and then the so-called gang of four was created.

By the way, twenty of them, half the group, were bankers. None of them worked for corporate
communications, those people who defend the Bank against criticism from outside. No, the ones
who were there were either from the business or risk management which in itself was very
interesting. That was, I think, the beginning of the winning. If it had been corporate
communication it would be green-wash. In London the 'gang of four' was created: one from us
ABN-AMRO, one from Citigroup Inc, one from Barclays PLC and one from WestLB AG. They

"drafted in 8 months, the Equator principles.

The Principles and ABN-AMRO

MvP: Was it a decision ofthe Executive Board?

HM: "It doesn't necessarily have to be the highest authority in the bank. The highest authority in
the bank is the Group Risk Committee/Holding, of which my boss Tom de Swaan is the
chairman, and I'm the co-chairman. It's us who decide. It is not only the policies, the drafting of
it, but it is also the ensuring ofthe compliance with those policies.

"

MvP:  Fascinating, the private sector is taking over the role of governments.

HM: "I agree with you: the self-regulatory ability of the leading players. See for example the 25
member countries of the EU: even Norway, Switzerland and Turkey, Rumania, Bulgaria are
affected and even bound to what ever is happening in Brussels, so you don't have to be a member
of the EU to be influenced to the rules. That is true for the Equator principles as well. We have

"now 21 bankss, one Export Credit Agency.

Andre Abadie, Head Sustainable Business Advisory, arrives and is introduced by Herman
Mulder.

HM: "Andre came three years ago. He is now the head of the department drafting the policies,
monitoring the compliance and has contact with IFC for environment, for the extractive
industries, for Equator 1  follow up, the redefinition of the safeguard guidelines and for Equator
2."

MvP: Are the Principles a quality mark that can be recognized by the outside world?

HM: "No, it's basically a minimum standard. But it is not something which I would say some
banks are further ahead in applying the minimal standards than other ones. It is not an agreement
amongst the banks to consult with each other on this issue. It is a very loose conglomerate of
banks without a structure. It is a minimum standard which we commit to. Banks individually may
deviate and even improve it."
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MvP: Some banks go further, but it is never less?

AA: "Yes...The thing  that  it does suggest,  if you want  to talk about a quality mark,  is  that  if a
transaction has been approved by an Equator bank, you at least know that it has been through a
rigorous due diligence process, which is the fundamental starting point. What's becoming more
and more important is, due diligence is one thing but the ongoing monitoring is something we are
going to be increasingly required to do. We can discuss this in the context of Chad-Cameroon in a
moment."

MvP: Are the Principles an internal mechanism to be used to measure a safe partner?

AA: If you have a syndicate of banks in a transaction, such as - let's take BTC for example - three
of the  four lead arranging banks were Equator banks.

MvP: Three out of four?

AA: "Three out of the four lead arranging banks were Equator banks: Citigroup, Mizuho
Corporate Bank , ABN AMRO, which was the three. The one that was not was BNP. Now, as a
result we would ensure that the due diligence and the project structuring are at a level that is
acceptable as far as the Equator principles are concerned. Therefore any syndicate banks that
come into the syndicate are by default investing in a project that has already been through that
process. So by default they have to accept the Equator Principles as a minimum standard.
Conversely, if we were in a situation where - let's reverse the tables and let's say there were three
non-Equator banks and one Equator bank - we would insist that the project meets with the
Equator Principles.  If the other three banks say:  -well we aren't bound by them, this  is the project,
take it or leave it'. Then it is up to us to exercise our right and say: 'well, we leave it at that
stage'. Or we insist that 'no:  if you want us to market to a general syndicate of banks, understand
that,  apart from  us,  if you are going  to find other banks  -  70%  or  80% of those would be Equator
banks'. They will require that the Equator Principles will have been assessed."

MvP: So in fact you are controlling the market already?

AA: "It is de facto becoming the standard."

HM:  "When we convened that meeting in London, we were looking at the lead table of project
financers. In other words: those who were in charge o f the agenda.  If you have the top ten banks
then you have basically the architects of all project finance here in the world involved."

MvP: How much of it is risk assessment?

AA: "Well, I would say almost all of it. But as much as risk assessment it is risk management. It
is prudent business selection. For us, when we look at a project it is not just about the Equator
Principles, you are also looking at the client and the other sponsors that are involved. For
instance, if you look at Camisea: Camisea in Peru is a category A project. Shell initially was the
lead sponsor. They elected to pull  out of the transaction  for a number of reasons not necessarily
just environmental. The project has gone ahead with second and third-tier operators - I won't
name who they are - but that's one of the reasons we decided we don't wanted to be involved in
this. Had Shell remained in the project, we may have looked at it. Because even though you are
talking about a category A high impact project..."

MvP: Shell stepped out?
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AA: "Shell stepped out. You remember that you are talking about a high class quality sponsor
who can make sure that they will manage, mitigate and improve whatever may be: they can
manage the situation properly. So for us, yes it is about risk assessment. But it is also about doing
the right business ultimately. And it is about making sure that we also can convert the potential
rough-diamonds, or the dogs, into good projects at the end of the day. So there is also business
rationale behind making sure that you do your risk assessment and risk investigation
appropriately."

Banks that do not adopt

MvP: So far with the partners of the Principles, more then 80% of the market for private sector
projects is covered. What Banks so far are still outside and why?

AA: "Depending on whether you consider Dexia a Belgian or French Bank - only one French
bank has adopted. The two or three reasons that I've been given are that legally and culturally it is
very difficult for them to tell a client what they should and shoul(in't do. Because apparent you
are getting to undue influence. This is the explanation that Calyon (the merger between Credit
Agricole and Credit Lyonnais) has given us as to why BNP and Societe Generale haven't
adopted. Another reason is that the French Banks find it very difficult to delineate between what
is project financing and what is non-project financing. Their fear is that by adopting the Equator
Principles they will have to apply the Equator Principles to a large portion of their business. At
the moment project financing is about 10% of our business. So the Equator Principles strictly
speaking applies to a very small subset of our business. However, we are going further and
stretching it over and applying to other parts ofbusiness.

But for a French bank they see that spill over effect as potentially larger. So they're having
conceptual difficulties with the application. The Japanese Banks - apart from Mizuho Corporate
Bank - have said that they don't need the Equator Principles because any project financing they
do would involve JBIC. JBIC themselves have the equivalent to the World Bank standards. So
they would be duplicating everything. We understand that they are changing... "

MvP: With Suellen Lazarus of IFC I discussed the Southern Banks from the oil countries, Arabic
banks - Saudi Arabia - She said: 'Those bank are usually state owned and they will never accept
or adopt this because it then is a sort of statement as if the national legislation is not correct. They
apply to the national legislation. That was her explanation. She mentioned one Southern Bank
considering. I think it is Brazil probably...6

HM: 'They would be the first one to join. I wouldn't be surprised. Brazilians are very sensitive to
environmental issues so... "

AA: "I myselfhave spoken to four South African Banks and I got luke-warm responses from that.
They're thinking. They're in a process..."

MvP: What about Russian or Chinese.

AA: "That's a good question."

HM: "It is interesting the way we prepared our oil and gas paper with the Russian companies. I
mean there is receptivity there on the client side, not on the bank-side. And they are following
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anyhow. But some o f the Russian oil companies are definitely prepared to raise  that bar towards
the BP/ Shell level, whatever they can do. It will take them years and years, but nevertheless."

MvP: And India and China?

AA: "This gets into the question whose responsibility is it ultimately to go out there and try..."

MvP: What is the right answer to the criticism the Banks have adopted the Principles for Public
Relation reasons?

HM:  "Well  let me give on that point just one simple sentence.  We are  in it,  and it is not just the
Equator Principles but it is much broader. We are a sustainable bank not because we must,
because there is pressure, but because we want to be."

AA:  "And I  think the point that Herman mentioned earlier is that if you  look at who  it was within
those Banks: it was the business people. So you had immediate buy-in and immediate traction. If
it was going to be corporate communications who parachuted this on top of the rest of us then
there may be cause for that criticism. But as you can see..."

Equator Principles and shareholder value

MvP: To what extent do the Equator Principles maximize shareholder value?

HM: "It is long-term. I believe a bank who has an ambition to be a leader in sustainable
development over time will be a preferred employer, a preferred investment and a preferred
partner. And there are an increasing number of examples. In the public, in the private sector, in
the energy sector where companies who are leading the issue have a better shot at the right
business."

AA: "And to add to that: through the efficient and effective application of the policies over time
your portfolio should migrate to a quadrant of the industry sector where there is less risk.
Ultimately less risk will turn into better results."

MvP: Are the principles also a market for the ABN-AMRO, which is as training market for other
Banks?

AA: "I think it is interesting. In fact I had this discussion this morning with a colleague of mine
saying that it could be increasing opportunities for us to do risk assessment for other major
emerging market banks where they don't have risk assessment in place, where they can learn
from us. Not just environmental and social, but I'm talking about a broad range of risk projects
and issues. So I don't think that it receives much management attention in terms of a strategic
priority, but I can see that there would be opportunities ultimately. And the question is: is that
something we would like to focus on as a Bank?"

HM: "You may further elaborate on the Basel II Capital Framework. There is a new regulatory
environment being created  for in practice all Banks worldwide.  We  have  been  one  of the leading
participants in the drafting. We have now started to assist central banks and selected commercial
banks worldwide to help them coming into the Basel world and Basel is not just a technical
exercise, Basel is also something which requires companies and Banks to define their values,
their business principles, their governance structure and sustainable development is part of that."
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MvP: are you going to train for example with a training kit?

HM: "Yes, because they will be our partners in Indonesia or China. We don't want to be
associated with the wrong partner. So there is a self-interest there too."

MvP: One day you don't need 1FC anymore.

HM: "Well, I disagree with that. I mean they may have gone down from whatever percentage
either 50% to 5%.  I think the presence of IFC adds qualitatively significant to the integrity of the
entire project, not just of the Banks but also of the local authorities, also of the sponsors.  I mean if
we've gone into extractive industries - yes you can see big money and big oil work together and
they have now become responsible, so what is the need for IFC? Yes we need IFC or the World
Bank definitely. They make it sure that the integrity of what we created, is the proof in the
pudding, the eating thereafter is going to be monitored by IFC and they will only monitor
effectively in vulnerable areas. Ifyou sit at the table."

MvP: I asked Lazarus: do you see IFC in a monitoring role? And she says: 'No, we're not there to
monitor'.

HM: "Well, ifyou are monitoring, then you are in charge."

MvP: Isn't there the liability question?  I  understand IFC refuses  to  take any liability of the acts  of
the Equator Banks. They said 'it is wonderful that the Equator Banks accept the policies and
principles of IFC and the World Bank'. They welcome that very much. But they don't want to be
responsible or liable for it and that I can understand from a legal point of view.

HM:  "I'm firmly convinced  that  IFC,  but  it  is  also  true  for  EBRD  as  well  as  for  ADB,  must  be
there in a participative role, which means that their liability does not go behind their technical
participation in the project. But their political presence..."

MvP: Politics is a NO word in the World Bank.

HM: "It is extremely important. Talk about Chad - Cameroon and other places: the local
government has to comply with its part of the deal as well. So IFC or one of the other IFIs has
been  at the table,  and if IMF for instance is involved in the monitoring of the resource allocation  -
I mean all the issues - we will need them."

MvP: Interesting what you are saying: you still give them a role.

HM: "It is the entire integrity of all the stakeholders in the project. It's banks, it is foreign
sponsors, it is the central host government.

"

Implementation and internal organization

MvP: How does ABN-AMRO implement the principles? Is there an implementation plan? I
understand you trained over 5000 members of staffing in the 60 countries you are operating in.

HM: "We have handed 5000 colleagues as you say. We have about 3000 passionate about this
who believe there is a value to be created. And the others are... "
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MvP:...not involved?

HM:  "No,  who  are eternal cynics.  Who  do not  care  less.  And we have about 100,000  who  are
indifferent or undecided. So it is not just Equator. It goes further than that: it goes to the heart of
the bank."

MvP: How are you going to train the people that need to know the policies and change their
attitudes?

HM: "I call them the young Turks, with them."

MvP: The young Turks, who are they?

HM: "The young staff in their mid-twenties or thirties."

MvP: Committed still?

HM; "It is their bank tomorrow. It is a very competitive environment in which we are operating.
So the question is: 'how do we make a difference as an employer and as a business partner for
clients?' This is one of the areas of development. We have a Young Bankers Association, we
have a community clearly stimulated by us, also in the board and at my level to say; 'well come
on, show us the way. You take charge'. It is not just top-down."

MvP: Those young people...  they have to make their business and their career.  In the World Bank
one of the obstacles is the ranking of the people. It is the incentive system; their career is
depending on how much money has been put into projects. Time works against them. And
assessments take time. Is that the same for the ABN-AMRO?

HM: "Here Andre comes in. I mean, the board and I can excite the young Turks. Andre is the one
who is dealing with the bishops in the organization who may be the obstacles, who are setting the
bonuses."

MvP: What means that...?

HM; "We have a carrot and a stick, and we have a vision."

MvP: Ok, if it is only the carrot it is dangerous...  But, you need all three.

AA: "Increasingly I'm seeing that our role used to be, well a little bit of carrot as well, but
primarily the stick, by focusing purely on the principles and any policies. What we need to do is
focus on the operational procedural aspect: which is translation of business principles into
policies, including the Equator Principles, and turning those into something that, in practice on a
daily basis can be understood. Give them assessment criteria; give them tools and assistance so
that they know. When I get a project on my desk I know what questions I have to ask. I know
what it is I should be looking for. So we are equipping the professionals within the project finance
arena with the necessary tools."

MvP: Do they have the policies on their desk?
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AA: "They have got access to the policies through the intranet [internet] site. Certainly the
leading project finance professionals have got summaries of the policies, so they know: 'these are
the standard issues I need to look for'. We are developing a tool right now with the IFC what we
roll out in the fourth quarter, which will assist in the categorization and the assessment of
projects.  So we are certainly equipping the forces, if you will, with what it is they need to do. At
the same time though, you can give people the best equipment, but you got to make sure that
intellectually they buy into this as well. So there has got to be training that goes on..."

HM: "And I would like to make a compliment. I think that Glen Armstrong and Suellen Lazarus
and many more in the IFC have helped us a great deal."

MvP: So how many people did you train?...

AA: "Seventy-five people.  The total project finance world  is  in  the  bank  I  believe 100. Seventy-
five  is not only project financing, but it was 50 of them project financing.  But then it was also risk
people, it was client coverage, it was credit people. The idea was those were the trainers; those
were the ones that would disseminate the information further down. The tool we are currently
developing is going to be rolled out to all the practitioners. Primarily it is the people who need to
work with it. But on our website there is information..."

MvP: How independent of the investment officer or banker is the control/judgment on the
implementation of the policies made?

HM: "As in most of the banks, we are the independent risk function. So I do not have a personal
responsibility. Risk is independent from the business."

MvP: Risk assessment?

HM: "Risk approval.
.

MvP: Risk approval, ok how many experts do you have in a complicated project to do the
assessment. The World Bank Inspection Panel has a budget for it. For example with the Chad-
Cameroon pipeline  we were  in  need of oil specialists from universities;  we had one from Canada
who knows how thick a pipeline has to be to in order to have zero risks for leakages: that kind of
expertise.

AA: "But by default on all category A projects the banks will have an independent consultant to
advise on all environmental and social issues. On selected category B's we will have that: for
example  I'm just  looking  at a project in Saudi Arabia which  is a category B project and there  we
have hired an independent consultant to look at certain issues. So there certainly is a certain
flexibility for us to do that. In terms of who is paying for the expertise: we share it between
ourselves and the client. But I'm not necessarily saying that's the standard form. Traditionally we
would expect that when looking at a project the client would already have prepared a lot of
information so there wouldn't necessarily be the need to have an independent consultant. But
certainly, if we ourselves require over and above what the client has prepared, then we need to be
prepared to pay that..."

HM: "We're facing the issue here in this context that as we proceed and progress we need to have
more in-house capability."
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Chad-Cameroon and ABN-AMRO

MvP: During the Chad - Cameroon oil pipeline investigation of the Panel the name of ABN-
Amro circulated.  Although  it has to be clear that was  no part of our investigation. Procurement  is
not part of our mandate. That's why we never came on your doorstep.  We were looking at Exxon
of course, the whole process, indigenous peoples, the environmental impact assessment, social
impacts, information consultation etc. 1 must say I was impressed by the role of Exxon. Still it is
rather risky.  Chad is still  in deep troubles, politically.  You are  in the middle  of that since,  if I  am
correct, you are in charge of the oil money?

HM: "Well, we have shared interest with IFC. We have proclaimed Chad - Cameroon as, until
BTC' came, the model. And the model will become five years from now a legacy issue because in
the meantime we have raised our bar. But right now it is the model. So we have a shared interest
with Exxon Mobil and IFC and with the Equator Banks involved to make sure it is going to be
implemented as planned. And that required tough discussions, also with Exxon."

MvP: Also with them?

HM: "Absolutely. And we are a natural partner."

MvP: The problem is probably not with Exxon but with the governments of Chad and Cameroon.

HM: "The local government should not have a probability to renege on its obligation because
they have the sense that maybe one of the others sponsors would have a different opinion. We
have to draw one line and make sure that Chad and Cameroon will comply with every syllable of
the agreement and comply with the spirit..."

MvP: Don't you have concerns about what is happening on the spot?

HM: "I just want to be sure that it is done what has to be done. At this point I have no concern,
but we have to look after ourselves there. You've been there?"

MvP: Yes, I've been there. What I found the most sad to observe is a society living 500 years
backwards from the Western world. Suddenly the modem world runs in. Roads are broadened;
trucks come in with truck-drivers and prostitution. HIV/AIDS is introduced and money starts to
flow in the society. I don't know if you have ever seen our investigation report? I always will
remember the answer of a teacher I asked i f the lives of the children changed with the project.  It
was just a check, a mechanism of checking what's happening to the society when the project
machinery comes in. I asked what happened to the children and what changed in their lives.

He said:  'In no time a lot, in a bad way. Before there was of course money circulation: but very
small money. Suddenly there was huge money circulation and the children suddenly understood
that their parents were poor. They lost respect for the parents.' It made those children vulnerable
even more than they were already. A run to cities where they end up as street children. It is so
much an interruption in the society. True, the government will earn some money and they might
do something with it in the region, but in the same time....Is this development?

HM: "Is that what the World Bank calls striking about it?"

MvP: A good question. The World Bank's main aim is poverty alleviation. One can say that is
what they do at one hand but on the other hand we see that certain groups become even more
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vulnerable. We found and reported for example that the HIV/aids issue was ignored. The Bank
didn't have a program on the spot. They should have anticipated that if you bring in truck drivers
and oil-men those that dig the pipe in the ground, the risk is extremely high HIV/aids is
introduced with the project.

HM: "If it is left to the industry probably it would not get the attention that it should. Here is
another reason why we talk about the role of IFC and the World Bank. It is so essential for these
types of projects in vulnerable areas, recognizing that no project is complete or perfect.  Even if
there is full compliance there are unexpected issues which will be raised. Then there needs to be
someone who is going to force us, whether it's the host government, or sponsor or the banks, who
say: 'well, this is a new issue: HIV. We have to do something about it."

MvP: On Chad there is still concern. See the Southern region where 300 oil wells are drilled. At
the particular moment while creating the stations, the wells and the pipeline, the project provided
work for the local people. The local economy grew. Nevertheless the food prices went up as a
result of a sudden increase of the demand from the constructers in the region. That's what the
NGOs had warned. The question is: what will happen five or ten years down the road? Will there
still be jobs? That's why in the project a special budget was contracted for the south. ABN-
AMRO is one of the lead arrangers of the project financing. So that's where you come in. Are
you controlling?

HM: "It is IMF who is managing it. IMF is monitoring it."

MvP:  IMF? It makes sense  if you say the state budget, ok.  So  they control  if the State is fulfilling
the contract? I do not think they also control the developments on the regional labor market. You
know the story of the acting President? The former colonel fighting the South in the earlier civil
war, who is now the president of Chad. We all know, he took 40 million of the bank budget to
buy weapons and now, as I understand, he made his brother in charge of project implementation.
In the Bank they were furious.

HM: "It is a tough question we are facing I mean, with the benefit of hindsight, maybe it was
better if Saddam Hussein would have stayed.

"

MvP: That's something.

HM: "I mean, not taking sides but there is always another side to the truth."

MvP: With the principles and the IFC policies, where do you see ABN-AMRO operate?

AA: "All sectors."

MvP: Are the principles stated in the contract? The World Bank does it, but do you?

HM: "We are not making references to the Equator Principles per se because they are not law.
They're a guideline, a code of conduct so to speak. The coverage and the clause of the contracts
will refer to the principles underlying the Equator Principles, so to speak."

AA: "If you would refer to the mechanism, you would require an environmental management
plan."
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MvP: Where is the contract made, in Amsterdam or in the national Bank office? Singapore,
Malaysia?

HM:  "All of these projects come from Amsterdam."

Legal implications

MvP: Is your legal department involved in all of this?

AA: "Yes, certainly from an upfront perspective. They verified that there wasn't going to be any
legal liability issue in the bank adopting. One particular issue that the American bank Citigroup
primarily at the time, was concerned about was whether there could be joint liability. If one bank
in the US had to finance a project by implication just because you adopted the Equator principles
would that make all of us liable?..."

MvP: What was the answer?

AA: 'That is one of the reasons why there is no such thing as a signatory to the Equator
principles. We have all adopted them, but nobody has actually signed anything. So there is no
legal agreement. There is not a piece of paper binding 25 institutions to the principles. It is a
voluntary adoption and it's up to each bank individually..."

MvP: You make press releases together, but you don't sign together one document?

AA: "Which will come to one of your next questions... there is no actual governance."

MvP: If something  in a project goes wrong where  is the liability then?

AA: "Well, liability - if you are talking about legal liability - one gets into the whole lender
liability debate with is a lot bigger than where the Equator principles come into play. That is a
derivation upon our control: do we as a financial institution actually operate a facility? I think
that's a much broader topic. I think just in terms of liability or let us say responsibility. I think
what is probably a more appropriate question is; provided we showed you process that we have
assisted a project responsibly and we believe that it is best practice, or good enough practice if
you will, at the time. Then that's as much as we need to point towards. Anything can go wrong in
a project.  I mean  if you look at BTC  at the moment, there is proof that, despite the fact that we all
applied significant due diligence8 in assessing the project, there are issues that come up. You
can't prevent. But what's important for us is at least to be able to reflect and say: 'look, this is the
new standard. We knew what we were getting ourselves into upfront, these are the mechanisms
we have in place to make sure that these issues are monitored, managed and improved effectively
on an ongoing basis. So there has got to be continual due diligence,  if you want, us much as
[possible] up front,„

MvP: There is also international law. The Principles could be considered as soft law. Soft law can
be changed into hard law, what can be enforced. Do you expect that to happen with the Equator
Principles?

"

A.A: "I think you are already seeing that the Equator Principles is de facto a compliance standard.
So  it is moving from soft I guess into harder law.  If it ever becomes  'de jure' the reference
standard, it remains to be seen. But I think the question that needs to be answered is again; given
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that no one has actually been signing the Equator Principles, they haven't been codified into
.,

international law, then you...

MvP: After I gave a lecture on the Equator Principles, I received an e- mail of a Dutch Law
professor who wrote he had never heard of the Equator Principles. He said indeed it first is soft
law, but at the long run, looking at American, UK, Dutch law, it could be hard law. He said: 'even
soft law can already be binding if it is not followed because it is a promise to the public'.

HM: "Maartje, you are going precisely to [know] why we have every ambition to be on these
issues a leader because I'd rather draft that law myself than. and that's what BP and Shell are also
basically doing in their work. I mean by taking the lead, they put the pressure on their
competitors."

AA: "That comes back to self-governance. To us self-governance is more important than
compliance.

"

M: So there is a liability or a responsibility as Andre says.

Relation with IFC

MvP: That's quite a statement. Is there anything else to be said about legal implications?

HM: "Many, many compliments to IFC. And I just want to say this is where IFC can really add
value - maybe 50 years  from now  they will be redundant,  but not yet.  If we  all are saints  then we
do the training ourselves without peers and... ''

MvP: But for the moment it is still necessary?

HM: "The next then years I think we really need IFC. And the other IFI's as well."

MvP: That means that you still believe in an international mechanism or institution formed by
national states. It is a group of States which constituted the World Bank and its partners,
including IFC. At the same time the factor state, in my option, is losing out at the moment.

HM: "Yes, but where we're not losing out, and therefore I think there is a future for IFC and or
any of the IFI's. In this conglomerate world: IFC, World Bank, EBRD - they should be standard
bearers."

MvP: OK, you are still in line with what I am saying. But I'm sorry, I was a politician. What is
still for the Dutch government? Where are their powers? Can national governments and
parliaments still control? And even the EU is in question. The giant cross-border financial
transactions at activities at present time can not be controlled by them. That is why the Equator
Principles are so interesting.

HM: "And because of that IFC has the ability with their constituency  in the governance.  What we
did in Equator was not drafting something new. What we said is we are going to adhere to what is
there already. There was an article on Peter Woicke following the Equator Principles saying he
now feels  'the heat of the Equator banks  in his neck'. He needs to go further and that's why we
drafted our own internal safeguard guidelines discussing human rights issues. We are catching up
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with him. IFC has the ability to further raise the bar. Still a lot has to be done on a worldwide
basis to raise the bar even further. It's a journey.

"

"HM: "Just on that Salim report, that is the key question.

AA: "Are you familiar with the Salim report?"

MvP: Ofcourse.

AA: "We decided, coincidently at an Equator meeting in Washington that it was time for the
private sector banks to be heard as well on the Extractive Industries Review. We certainly weren't
involved in the initial assessment. And given a number of reasons, primarily given the fact that
we are bankers to the extractive industries and in addition as Equator banks, we are a significant
stakeholder in any change of the policies. We believe it was certainly our right to have our voice
heard."

HM: "Just, extractive industries.  Are  we... top  what:  Top  5,  top  4?  We  have a significant interest
as ABN AMRO. "9

AA:  "We are certainly in the top 5.  So we certainly thought that it was in our interest,  if we say
'look we have a view on this issue' which we like to share. We think we have a voice which
needs to be heard because this impacts our clients, our business. And in addition, and this is
actually something that we told some of your former colleagues at the Dutch government, we
ABN AMRO and Citibank primarily, given our experience in both Chad- Cameroon and BTC,
have firsthand experience of the senior role that the World Bank and IFC and other Multilaterals
can play in ensuring that projects of that nature can become the blueprint for development which
can be implemented and managed appropriately and responsibly. And so we do see the value of
having the World Bank group continue to have involvement in extractive industries.

I know that there has been some suggestion that the Equator Principles can quite easily step into
the shoes of the Multilaterals. The reality  is we cannot.  We don't have the political authority, we
certainly don't have the staff and capability, recourses or experience or expertise to be able to
overnight step into the shoes and say: 'fine, we're here; we can do a Chad-Cam'. We would be
lying to ourselves if we'd believe we could. So we fundamentally see the role the World Bank
needs to play on a continuing basis in extractive industries. And as banks that voice and that
opinion needs to be heard. So we put that across.
This is a very important sector to us. In terms of our role in the renewable sector we certainly
applaud the World Bank group's announcement, that want to increase their investment by, I think,
20% over the next five years in the renewable industry. We certainly would like to have an
involvement in that. Within the World Bank management response there is also the call for the
establishment of a body, if you will, of interested stakeholders to decide together what should be
the future of extractive industries. We certainly are committed and would like to be partner."

HM: "Including NGOs."

AA: "Including NGOs.. academics, NGOs, big business, Multilaterals, Equator banks,
whoever... "

MvP: You said you are making new policies. Not existing ones. And the $50 million limit for the
Principles. Are you going below that?
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AA: "Yes."

MvP: "Is there any limit?'

AA: "Well, there  is an economic limit.  I mean given the amount of cost that goes into setting up
project financing. It does become a trade-off between what is economically viable and what is
practical. We, certainly on many projects, have dropped the bar completely. Because we see that a
lot of money projects currently are at the $30-35, $40-45 million market. And the impacts are
exactly the same as anything above $50 million."

MvP: It was a figure at a certain moment?

AA: "Well, it is primarily because materially less than 1% of project financing is under $50
million.  It so happens that of that list of 1 %, a large part of them are mining projects.  So we said,
certainly for the mining sector, let's drop that bar, we as ABN AMRO. I'm not sure what the
other banks are doing. I'm sure that they're considering it, as we are applying the Equator
Principles below that. But we certainly have. In addition we stretched the Equator Principles to
apply to non-project financing. The impacts nonetheless are exactly the same as in project
financing.

"

HM: "There is an interesting point what Andre is mentioning. Because the narve hope we have
although it's not so narve it think, is that by a number of banks having approved or have promised
to adhere to the Equator Principles, that it will have a ripple effect on the rest of the organization.
And that is helping us in competing with those banks and other banks in non-project finance
business. Because un-doubted there will be passionate in Citi or Bank America, saying: 'Hey, this
is project finance, now does it apply to equity, does it apply to client business, non-project finance
business?' So by having this on the table it raises the bar gradually within the other institutions."

MvP: It is spreading...

HM: "It's spreading."

AA: "If you look at our hydroelectric dam business, I can't think of one transaction that is
currently on the books that is a project financing. So by definition the Equator Principles do not
apply to any hydroelectric dam financing. But we currently are developing a policy and my
starting point is to say: 'it doesn't matter what kind of transaction, the Equator Principles should
be used, just because of the impacts that hydroelectric development has."

HM: "And we will make sure that our colleagues know that we have such a policy."

MvP: And that can be taken over. Is that something that you freely will circulate?

HM: "No, they're synopses because we don't want the public to check out our policies in depth."

MvP: No?

HM: "No, otherwise you get a legal drafting conversation with NGOs. We want to have our
freedom but we are going to put the synopsis of the policies on our web."
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Structure ofthe group ofEP Banks

MvP: Is there an organizational chart of the group of Equator Banks?

AA: "At the moment we are resisting because it is very difficult for us to peek over our
neighbor's fence and make sure that what they're doing is appropriate. And each bank has its own
client base, its own processes and strategies. It is very difficult for us to determine whether they
are applying the Equator Principles effectively. And particularly as the organization grows, this
may be an argument to try and come up with an organizational Structure. At the end of next year
you may have 50 organizations that have adopted the Equator Principles.

It is going to be very difficult for us to police on a global basis. So we certainly have left it up to
each bank individually to say: 'look, it is up to you to implement, to train, and to report on what it
is that you're doing, the consistency if you will, which is what NGOs are looking for. Consistency
is ultimately what they want, and accountability. And to a large degree if you leave that to the
project finance market forces, where you do have project finance banks cooperating together and
working together on projects to make sure that when there is asyndication, everyone is applying
exactly the same standard. We all finance the same projects. Then the market will take care of a
lot of that consistency itself. That is the fundamental belief. Clearly we have a bilateral project
where one bank is involved in a single project, how can we necessarily make sure that a bank has
applied the Equator Principles? Is it our responsibility to look at that?"

MvP: Don't you think that if one bank of the group is not performing in the way it should in your
eyes, it is also having its backlash on you?

AA: "It could ultimately. And we fully accept that. I mean how we deal with that going forward
is something that needs to be discussed."

MvP: Do you accept as a group a new member?

AA:  "It  is up to anyone. If someone writes  in and says we commit to..."

MvP: You cannot say No?

AA:  "No, if anyone writes in  ... if Postbank writes  in and says 'we commit to, complied with the
Equator Principles' that would be strange because I don't think that they do in project financing.
But ultimately, if someone commits to adhere to the principles, than they're a welcome member.
There is no secret handshake, it is no secret club. It is open for all."

HM: "But we do have regular gatherings with the Equator banks."

AA: "Yes, we certainly do, and with IFC. IFC has held training sessions, one day workshops and
that is again where you try to ensure that there is consistency. But everyone knows we are all
singing  from the  same 'song sheet'  if you  will.  And the Equator Principles are very transparent.
We all know exactly what it is we should be complying with. It is very open to everyone what the
bar should be."

MvP: You cannot expel a member, as you cannot say no to someone entering.
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AA: "Again, we haven't been faced with that. I can honestly think of one bank in particular that
has never showed up for meetings and we don't know what it is doing and doesn't answer phone-
calls. But does that mean they're not doing anything?"

MvP: You have one like that?

AA: "Yes, but I'm not going to mention who they are. Maybe they don't have a project finance
focus right now and maybe they adopted it because in the future they would like to start focusing
on project financing. So again, each bank has got its own story."

Relation with NGOs

MvP: You mentioned your relations with NGOs. So what relation is it? And what is your opinion
about the Collevecchio declaration?

AA: "Well it depends on how you define accountability. Should we apply the standards and prove
to the NGOs that we have applied them and we tick all the necessary boxes? Does it mean that
again, it comes into the next phase in which increasingly we're going to be responsible for the
monitoring and ongoing assessment, so continued due diligence. That's the reason why l'm
saying it depends on how you define it because we ourselves and the NGOs disagree on the
definition of accountability.  What came  out  of the meeting  last week in London  that we had  with
the NGOs is that we are going to establish a working group.

Six representative banks from the Equator Principles and several NGOs are going to sit down for
the next six months and start agreeing on: What is transparency? What is accountability? What
are we talking about? Let's make sure we're first speaking the same language. And then start
working towards; how do we achieve that? So that makes you comfortable with what it is we are
doing.  And we say to the NGOs: if you're saying that you want to have more a role in project
assessment and ongoing monitoring, then you yourselves NGOs will need to be accountable. So
let's just be very clear what our relationship is going to be. So the doors are open for dialogue on
the subject of..."

HM: "Engagement."

AA: "Engagement."

MvP: And the Collevecchio declaration, is it an issue?

AA: "Look, I mean, clearly that there are some very good suggestions in there. The difficult one
for us is this whole third party validation of our business. You know ultimately each organization
has its own strategy, risk processes. To bring in an NGO to determine whether a transaction is
appropriate or not doesn't take into account what our strategy is, doesn't take into account the
business rationale. So it is really difficult to say: well you can eaves-drop on our decision making
process. Because there is a lot more that goes on behind that."

MvP: I do understand that NGOs, like in BTC, are involved. Is that so?

AA: "Yes, and they continue to be. On a lot of projects you have local interest NGOs and
community groups who are involved in the monitoring, hired by the client ultimately.-
"Well  I mean, in BTC it is certainly part of the monitoring which we would expect going on a
going forward basis. I expect that any project sponsor where there are complex issues that need to
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be managed, that they would involve the local communities. Whether it is through employment,
whether it is through monitoring capabilities, and whatever it may be. Even in non-project
financing, we looked at Indonesia recently, we insisted that the client have special development
programs in plants and they have involved I think something like 14 local NGOs on this oil
refining to make sure that  a lot of these issues are covered."

MvP: My God, and do they disagree?

AA: "They do, they have different interests. But the interesting thing here is, you take a look at
BTC pipeline and you have the majority of the local NGOs who are supporting the project. They
see on the first hand the development opportunities.  And you have a lot of the international  NGOs
that have an issue with the project. I know one international NGO in particular who has been
invited to monitor and to become involved and they haven't done anything. In fact, the local
NGOs in Georgia have accused  them of sitting there  for 13 years, talking, talking, talking and not
delivering anything. So you have got a situation there where it is all very well for you to have a
voice and to say something, but ultimately if you're that concerned about making sure that a
project like BTC is appropriately managed and operated then put your money where your mouth
is. Get down and get your hands dirty. And not all the NGOs are willing to do that."

MvP: Civil Society is increasingly demanding Accountability Mechanisms being introduced in
the Private Sector including the financial sector. What is your answer to that?

HM: "Public and private sectors even more today need to earn "trust" from their stakeholders,
including civil society, how they use the funds, capital, made available to them. Because of their
prominence, multi-national corporations have a special duty to apply their own, high voluntary
standards in their areas of influence.  It is part of their accountability as well as in their interest
that independent "verification" occurs from time to time. Such "verification" must be professional
and also multi-faceted, i. e. not limited to compliance-only, but also include a broader social,
economic, environmental impact analysis.

"

'Sustainable Business Advisory is responsible for implementing approaches designed to facilitate more
informed and responsible decision-making within ABN AMRO, taking into account triple-bottom line
issues relevant to each industry sector the bank engages with.
2 In the interview Herman Mulder is HM, Andre Abadie is AA and MvP is Maartje van Putten, the
interviewer.
3 http://www.IFC.org: Since January   1, 1999, Peter Woicke  has been executive vice president  of the
International Finance Corporation, the largest multilateral provider of loans and equity to the private sector
in the emerging markets.
4 OCP: Crude Oil Pipeline traversing through Ecuador a project heavily criticized by the NGO community.
3 By the time the interview was made it was 21 members. While editing the text it was already 41.
6 On August 12 2004 Banco Itati and Banco Itad from Brazil adopted the Equator Principles.
7 BTC: http://www.caspiandevelopmentandexport.com/ASP/BTC.asp: 'The Baku-Tbilisi-Ceyhan (BTC)
project is a $3 billion investment to unlock a vast store of energy from the Caspian Sea by providing a new
crude oil pipeline from Azerbaijan, through Georgia, to Turkey for onward delivery to world markets.' And
www.bankwatch.org/issues/oilclima/baku-ceyhan/mbaku.html: 'The Balat-Tbilisi-Ceyhan Export Oil
Pipeline (BTC), a key component of US Energy Security strategy, is being financially backed by the
International Finance Corporation, the European Bank for Reconstruction and Development, the US
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Export-Import Bank, the UK's Export Credit Guarantee Department, and a host of other export credit
agencies.'
8 Due Diligence: See http://en.wikipedia.org/wiki/Due_diligence: Due diligence (also known as due care) is
the effort made by an ordinarily prudent or reasonable party to avoid harm to another party. Failure to make
this effort is considered negligence. Quite often a contract will specify that a party is required to provide
due diligence. A (US) example of a "due diligence report" is a Phase I Environmental Site Assessment
(ESA), which is performed to determine potential environmental conditions that may cause harm to the
surrounding environment.
9 ABN-AMRO Bank is one of the major private banks investing in the extractive industries.
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Shawn Miller: Citigroup

 The accountability mechanism should be at the project level."

I talk to Shawn on the phone. We know from each other since we both worked at the same time in
Washington. He was with IFC. He recalls the annual meeting of the World Bank and the IMF that
was held in Prague. Shawn and I and some of our colleagues met outside the meeting venue.  We
were surrounded by the riot police trying to protect the conference area where the meeting took
place. At the other side of the fences were thousands of demonstrators, mostly youngsters. On
their banners were texts such as -The World is not for sale' and 'How the World Bank and IMF
destroy our future'. In a sense they were just asking for a better world. Nothing was wrong with
that. Between them some extremists made it difficult and at moments dangerous. One rock from
the street flew over our heads and hit another delegate behind us. Now we talk over the phone. He
is with Citigroup in New York I am at my desk in Amsterdam.

MvP: Weren't you there when we were making pictures on that bridge when we were in Prague
for the Annual meeting of the World Bank and IMF?

SM: "Yes, 1 was IFCs NGO liaison for a couple of years. And then, well I started at IFC back in
late  1995, and just left them last July.  So  I was there about nine years. After the NGO work 1  went
back to the environment department and did project due diligence from the social aspects. I
worked on Bujagali, and then the past two and a half years I was working on the BTC pipeline
and other projects in the extractives sector. So I certainly was exposed to NGOs, the Inspection

"
Panel, accountability mechanisms and those types of issues.

MvP: So you are now at an Equator Bank. These Banks and IFC are meeting together once in a
while. I hear about it, I never have been in. Last week there was one in Switzerland.

SM: "Yes, I am Citigroup's Environmental and Social Risk Management Director. I was in
Zurich for the NGO meeting with the Equator Banks. We had a full set of meetings with the
NGOs, BankTrack and others. I think it went pretty well. IFC was not in attendance.
We felt that this was an opportunity to have direct dialogue with NGOs and it went well.
Obviously we talked about the draft IFC performance standards and things like that. I know
NGOs have raised the issue of accountability mechanisms in a previous meeting, which I did not
participate in. But it really wasn't raised in this meeting. I think that most Equator Banks would
have a very tough  time with that concept right now just because it is so new."

MvP:  Exactly,  well  that is  what  I  found talking  to  some of them.  I  was  in the headquarters of one
Equator Bank last week and they still have to train their people. They don't even understand, in
my feeling, what they've signed. I am surprised about it and the consequences are absolutely not
considered enough yet.

SM: "I think that was one of the frustrations that the NGOs expressed, was that there is a very
large degree  of...  Well, most banks have obviously different approaches to environmental  and
social risk management. All of the Equator Banks noted to the NGOs something to the effect:
"Look we work for different institutions, we are competitors, and we approach things from our
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own institutional perspectives and priorities. However, we do coordinate generally on certain
things but we can't have a unified position on everything."

MvP: Why did Citigroup join the Equator Principles? Did they have already something that went
in that direction before?

SM: "You mean why did we join the Equator Principles? Yes, Citigroup did have certain
environmental initiatives prior to adopting the Equator Principles. There was an Environmental
Affairs unit for a number of years. But, there was not a specific environmental and social risk
management structure or approach in the corporate and investment bank. Pamela Flaherty, who is
a senior vice-president on environmental issues and global community relations, leads the
Environmental Affairs unit. She reports to the CEO and sits right next to Bob Rubin and has very
senior access.  Pam has directed these issues  for a number of years for Citigroup, but earlier it was
more of a reactive approach. Pam and Chris Beale were very involved in helping advance the
Equator Principles. Citigroup, ABN-AMRO and other banks realized that there needed to be a
better standard, or "framework", for all of the competitors to work from. So essentially the
original four approached IFC and said "We want to understand what is your process, what is your
approach, policies and all ofthat" and then it just kind ofevolved from there."

MvP: At what level was this decision in the Bank taken to join the Principles? Was it in the Board
of Executives or in the Supervisory Board?

SM: "The CEO, back then, two years ago it was Sandy Weill. Now it is Chuck Prince. But it has
support from the top, from the CEO level."

MvP: Yes, but not as far as the supervisory Board?

SM: 'There is a committee on the Board called the Public Affairs Committee and certain Board
members are on that and I do believe that they discussed that with that committee. We also have
an Environmental and Social Policy Review Committee that includes a number of senior
management representatives."

MvP: Who is then responsible since then? Is it you?

SM: 'There is shared responsibility for implementation.  I am the Director of environmental and
social risk management so I am in charge of Equator Principles implementation, training, etc, on
a global basis. I am also in charge of looking at specific project deals that come through our
Project Finance unit. So, yes, I am leading in the investment bank the environmental and social
risk management policy and the Equator Principles. But, then we have people like Pamela
Flaherty that leads us  at the corporate level. She engages  with  the NGOs, all  of that.  But,  yes  it is
a shared responsibility."

MvP:  Since you have the experience of both, working for a MFI and working for a private bank,
can you say something about the distinction between MFIs and private banks, concerning the
accountability mechanisms?

SM: -Yes, I feel very strongly that the institutions, which are commercial banks, are very, very
different from International Financial Institutions like IFC or EBRD. I think the inspection
mechanisms that have been set up in those institutions are very, very appropriate. I think that, 1
could argue as to the effectiveness of the Inspection Panel versus maybe another form that is
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more solution-oriented such as the IFC CAO. But, 1 think that having accountability mechanisms
is fully appropriate for those public institutions because obviously they are taxpayer supported."

MvP: That's an issue, the taxpayer supported. That is why it is different?

SM: "Oh, 1 wouldn't say that's the sole reason, but obviously IFIs also have a development
mandate.  If taxpayers are supporting these IFIs, public monies are being used. Then there should
be a greater level of transparency and a greater level ofaccountability.

"

MvP: But in your case, in the private bank, it is customers......

SM: "So, for private banks, the key stakeholders are shareholders, employees, and customers.
Right? We do not receive subsidies or money from the taxpayers. So first and foremost you know
we need to look at customers, employees, and shareholders and really look at their interests. That
doesn't mean that we are not concerned with people on the ground that are being affected by our
financing, absolutely not. I feel very strongly that if our money is being used for a project on the
ground, there needs to be a certain degree of standards and compliance that are being met for
those projects. And, I think that that's why the Equator Principles are there: because there are
certain standards that need to be applied. In terms of say, an Inspection Mechanism, I feel
strongly that that's not appropriate for a commercial entity or a bank."

MvP: What would you organize for it then?

SM: "So, the accountability mechanism (or grievance mechanism) should be at the project level,
so local people have access to a grievance process.
The project sponsors are the ones on the ground and are applying the IFC policies or applying the
Equator Principles to their projects. For Category A projects, we ensure that the project sponsor is
meeting and reporting to lenders on their compliance with the environmental management plan."

MvP: But if they don't, what do you do?

SM: "Well, if they don't, then we've got certain legal remedies that we could invoke, up to
calling a loan default. Now, I would be honest and say that that is probably a rare case. There are
certain things like "Cure Periods", and i f there were a real problem on the ground we would try to
work with the client to come to ensure that they are coming into compliance and finding a
solution."

MvP: Do you need something else, a sort of moderator or whatever names you give it?

SM: "I think, if you are reading the Equator Principles closely it does say that if a client is not
meeting its obligations under Equator and under what essentially is in the environmental
management plan, then each financial institution will undertake a process to bring the client back
into compliance. So there would be a discussion and probably even a negotiation to say, "Look,
this issue is not being properly managed. You are not complying with it, and you have, whatever,
three or four, five, six months to come back into compliance". Now if the client is not willing to
come back into compliance and not willing to engage appropriately then we could say "Sorry,
you're not complying with the environmental management plan, you are not complying with the
covenants that are outlined in the long documentation, so we can call a default on the loan. So,
that is really the final remedy. So, if there was a syndicate of banks, if that was happening, I am
sure that the syndicate would be working in concert with one another rather than just say one
bank to talk to the project sponsor and ensure they are coming back into compliance."
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MvP:  That is almost the same wording as  I heard from one of your colleagues, one of the other
Equator Banks. And mostly the big projects are always in a syndicate. A syndicate seems more or
less the practice in big projects.

SM: "Yes, I would say in every category. You probably have other syndicate members and at
least one other major bank that is probably a signatory to Equator, and they would be looking at
these issues the same as Citigroup would be."

MvP: A statement has been made by a former member of the Inspection Panel saying that the
work done by those panels is  a job of specialists.  How do you see that?

SM: "I am not quite sure if you have to have a professional ombudsperson or professional
inspection-person to undertake some of this work. I think that the advantage that the Inspection
Panel has had is that you have had people with very diverse and different background involved in
the process. I think that the key to these kinds ofprocesses is to have people that have a very good
knowledge and experience on the ground working either with communities, environmental
management, in development, and understand development. It's key to have professionals who
have some technical capacity in environment and sustainable development. I think that people
can be trained in ombudsman-type roles. But, the key is to really understand development and to
understand how these projects are going to affect communities."

MvP:  But,  if you make  it a profession it might be very technical people and you're losing the  idea
behind it when it was set up.

SM: *'I see what you are saying."

MvP: The IFC projects coming in front of the Panel have not always been easy. The Panel was of
the opinion that IFC should be part of the mandate of the Panel.

SM: "That's a debatable thing. But, from IFC's perspective I think that they feel very strongly
that the Inspection Panel doesn't have jurisdiction over IFC projects unless it is a joint project..."

MvP: Or a guarantee...

SM: "Exactly, say like Chad-Cameroon or Bujagali, they were joint projects and they were being
financed both by the Bank and IFC, and therefore the Inspection Panel could be involved. But I
think that one of the problems when I talked to World Bank colleagues and also IFC officials:
IFC has a very private sector orientation, and business confidentiality is a really key thing."

MvP: But the Panel Members are under the same rules as any other manager of the World Bank,
when it comes to confidentiality ofproprietary information.

SM: "Let me mention the policing mentality. I think part of the problem from my viewpoint, is
that the way the Inspection Panel was set up is very fault-finding. They can seize e-mail records,
and computers, and just the way the Inspection Panel has been set up caused concern for me.
From my perspective I feel that if there was less of a policing role, and much more of a problem
solving orientation, that that would have a greater impact on the borrower. I think that millions of
dollars are spent on some of these investigations and what is the real impact on the ground? So,
you have the Inspection Panel,  then you have Management and staff that are trying to implement
recommendations and there seems to be a huge disconnect. So, in my perspective I think that the
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Inspection Panel in some ways is trying to be a link to communities, but in other ways it may
have an only limited role of influence."

MvP: Don't you think that it stems from the legalistic approach that was there from the beginning
on?

SM: "Yes, I do. Yes. They are very procedural oriented."

MvP: I wonder if this is an effect that stems from the American legal system/ culture? Is it not
different from the European style, or the Roman law what is more 'principle driven' while the
American system is more 'rule driven'?

SM: "I am not a lawyer so I can't really comment but that is a good point. I think that when
Shihata was helping to set this up, he and the Bank obviously wanted to ensure that there was a
very defined procedure and I think he had certainly a large influence on that. You were in the
Inspection Panel so you probably have a better idea on that."

MvP: Well, I think that my questions may make clear where I am coming from.

SM: "Right, I can understand that."

MvP: Ok, can we go back to your own bank, Citigroup. What kind of training has been given in
the Citigroup Bank?

SM: "I just arrived here last July, so I have been here six or seven months. First of all, before I
arrived Citigroup had a very significant risk skills training program. This is not environmental or
social risk but essential risk skills, medium risk skills. And in those risk-training programs, which
are a week long, there was already a two or three hour module for environmental risk training. So,
this has been incorporated actually using a lot of the training that IFC had done for financial
intermediaries.  I think one person from Citibank had attended that and kind of incorporated it into
Citigroup's broader risk skills training.  So when I came on board  last July,  one of the key things  I
had to focus on as part of my job responsibility was to develop separate environmental and social
risk management training for our Corporate and Investment Bank. The focus was largely on the
Equator Principles and our ESRM Policy. So, I included people obviously from our Project
Finance unit, individuals from our unit that deals with official agencies like IFC and export credit
agencies, it included risk officers who look at these transactions from a risk perspective, it
included a couple of people from legal, a few public affairs officers, and key industry sector
representatives. So, I tried to get a broad swath of individuals from across our Corporate and
Investment Bank."

MvP: How many people work for Citigroup?

SM: "I think 270.000. So, anyway, that was a day-long training. And, I hired Glen Armstrong of
Sustainable Finance Ltd to help me devise and implement this training program. You probably
know Glen. He and I devised a one-day training course for Corporate and Investment Bank
employees. Glen and 1 presented the training jointly: he did half a day and I did half..."

MvP: If you spread it or I would say those officials in the bank that have to deal with the big
projects, the financing of that. You might have to train thousands ofpeople
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SM: "Yes, this has been the problem. Those first two we called pilot-training programs. But, I
first of all had to focus on the project finance people who were implementing Equator and
applying Equator. Obviously, 1 can't get thousands of people in these training programs so I am
looking at doing some web-based applications, maybe just doing a one or two hour type open
training in an auditorium, etc."

MvP: It is rather impressive what is happening. Thank you very much for your insights.
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Suellen Lazarus, Senior Advisor to the Vice-President of Operations at
IFC

'While we are  not  omcially part  of the Equator  Principles  we have a  real stake  in  it,  we
.are tied to its success.

On May 2004, I meet Suellen Lazarus in her IFC office in Washington DC. We discuss the role
of IFC during the creation ofthe Equator Principles.

MvP: Who took the initiative to create the Equator Principles or what was the cause, to create
them?

S.L. "It really has been Herman Mulder of the ABN-AMRO bank coming to Peter Woicke. We
just had finished the Chad-Cameroon Pipeline. Mulder was very impressed with  the  kind of work
IFC did on Chad-Cameroon, to make sure that local people share with benefits of the project.  He
said 'That is the kind of thing we could never do in our balance sheet - there is a lot of
environmental risk, but we do not have adequate policies for managing it. When I ask questions
about environmental issues to staff, I do not get the right answers. But if I indicate we should not
proceed with projects because of environmental risk, staff note that our clients will just go to the
bank next door and ABN-AMRO will lose the client and the project. So developing
environmental policies is not something we can do alone. We need IFC to play a convening role.
So would you do something?'
Some months later we organized a meeting in London at the ABN-AMRO headquarters with nine
international banks that we invited; Herman and Peter both chaired it.  We had a series of banks
make presentations that day. ABN-AMRO about Chad-Cameroon and other banks talked about
what they have done well and where they have problems on environmental issues. And it was
from that, in the course of the day, the banks started sharing their problems when approaching
environmental issues, which was an amazing thing for banks to be candid about. They moved
very quickly to agreeing that they needed to manage these issues better. And basically there was
consensus that a few of them should go away  and come back with  a plan."

MvP: What are the expectations of IFC? Will it be a crucial change of working with clients
compared to the 'Era without the Equator Principles'?

S.L: "We lend US$6 billion a year. It is not all project finance; we invest equity and make
corporate loans as well. But let us assume we do US$3.5 billion in project finance each year. The
project finance market globally is about US$60 billion. We are doing 2-3%o f the project
finance market. In the past we could ensure that what we were doing for our own account was
done responsibly from an environmental and social point of view. Suddenly, with the Equator
Principles we are reaching 80% of the project finance market from the perspective of facilitating
these projects to be done in a very good environmental and social way. So to suddenly leverage
ourselves, it brought a tremendous re-confirmation of our principles, our policies and procedures.
It is the first real independent confirmation. To have others say, 'This is the standard that has
proven to be the best over time'.  At the same time  it put the spotlight on us  and put scrutiny  on us
in a way that we had not experienced before.
It poses questions: Could we do better? Are the policies and procedures clear enough? Are the
banks doing it properly? And if they don't, how does that reflect on us? So even while we are not
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officially part of the Equator Principles (it  is the banks who have done the Equator Principles), we
have a real stake in it, we are tied to its success. Our reputation is tied to it.

MvP: Did IFC communicate with Management of IDA and IBRD and the Board of the World
Bank during the preparations of the whole operation? If so, what was their position or advice?
Did the Board approve?

S.L.: "When the Equator Principles were being drafted, we did let the World Bank staff in the
environment department know what was going on. We invited them to the launching of the
principles in June. One of the things we wanted to make sure was that there was no liability to
IFC or to the World Bank for using our policies and procedures, and we asked that language to
this effect be included in the Principles.

We informed the Board of the World Bank and IFC, since it was not a matter of approval  for the
Board, but we were sure that they would be interested in it. Neither IFC nor the World Bank is a
party to the Equator Principles. Our policies and procedures are in the public domain and others
can use them. Nonetheless, we wanted to make sure there was no liability to IFC or the World
Bank. It had to be clear that we could not be responsible for a project when we were not lending
to it. We worked with the legal departments of both IFC and the World Bank to develop language
to incorporate in the Principles. .
We did not want any bank to use our name in a way that we would potentially take on
responsibility or reputation damage. Each Equator bank has sole responsibility for
implementation."

MvP: You wrotel an article under the heading 'The Equator Principles: a milestone or just good
PR". You explain that during the preparation phase of the Principles client consultations and
meetings with the NGO community were held in the US and Europe. What took place?

S.L.: "We didn't organize these NGO meetings; it was several of the banks that did this.
Citigroup played the key role in talking to NGOs in the U.S., and ABN-AMRO had meetings
with NGOs in Europe in the spring of 2003.  IFC and the banks met for the first time to discuss a
unified approach to environmental issues in October 2002. The NGOs had developed the
Collevecchio Declaration2 in January 2003. The NGOs wanted the banks to adopt Collevecchio,
but the banks were not aware of Collevecchio until after the Equator Principles were unveiled. At
the time Collevecchio was developed, the banks were already developing their own principles.
The NGOs were very surprised by it and it knocked them off their seats. Here were banks ready
to adopt these principles and no one was making them do it."

MvP: What exactly is it that the EP banks have adopted? Will they operate under the same
conditions and structure as IFC itself?  If not, what are the differences?

S.L: "It is up to each bank to develop an implementation plan for application of the Equator
Principles within the bank. There are probably as many different implementation plans as there
are banks. I think what distinguishes the banks from what IFC is doing, is that the banks are all
placing responsibility for Equator directly into their business line. So if I am a banker who is
doing a project finance deal, and my job is to do the due diligence on a project and take it to the
credit committee to get approval, my job is also to look and determine if the project is Equator
Principles compliant. So part of my due diligence, in addition to looking at the economics, the
market, the margin, the financial return, is also to confirm Equator compliance.
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The IFC model is that the investment department officer who is responsible for the project speaks
to the Environment and Social Development Department staff that is responsible for reviewing
the social and environmental issues of the project The experts in this department categorize the
project, determine what the issues are, talk to the sponsor, negotiate changes if needed, and then
they approve. IFC is moving away from that model. We are now mainstreaming environmental
and social responsibilities. So the investment officer will become responsible for environmental
and social issues, using the environmental and social specialists as expert resources. The EP
banks have gone to that model directly. So, a banker is responsible for the Equator Principles
from the beginning. His/her job in the credit committee is to stand up and say 'I promise that this
project complies with the Equator Principles'.

MvP: Where does he or she get the expertise necessary, like on biodiversity, to make a judgment
on compliance?

S.L: "Just like in 1FC, the officer running a project finance deal is probably an MBA or maybe a
lawyer, and he/she has to find the expertise. It could be within the bank, but few banks have the
resources of IFC and the World Bank. So, if it is a complicated issue, the bank will have to hire
consultants to advise them. The sponsor will pay for it. It is a challenge for the banks to get good
expertise; making sure that experts know what they are talking about; making sure the right
questions are being asked. The banks, I believe will find that with the more difficult projects, the
category A projects, and what we call Big category B, they will need help. They may not need
IFC but they might want a partner, an institution that has capacity. And especially in social
impact issues, if there  is, for example, resettlement and if there are indigenous peoples,  they need
continuing expertise. The banks know that with projects such as the Chad-Cameroon pipeline or
the BTC-project , they needed IFC.

MvP: How will IFC monitor the developments? Did IFC anticipate on possible consequences for
IFC,  i f the EP banks do not fulfil what they have agreed to do?

S.L.:  "It is not our job to monitor them.  But we do have several roles related to Equator. One is to
encourage more banks to adopt the Equator Principles. Another is to provide training so the banks
get trained in our environmental and social policies and procedures. We are offering a couple of
training models. We charge for them. At this point4 we have trained over 365 bankers. The next
thing we are doing is developing a toolkit, which is an online program that helps identify project
environmental and social risks. Finally, we give implementation support.  It is our way of making
sure that the banks get what they need when questions come up. We do it in two ways. We have
workshops on topics that the banks need help with. It is clear that the social issues were very
confusing to the banks, more then the environmental issues. We had a workshop on social issues
and one on environmental loan covenants. All of this is generic. We are not talking project
specific. When they call with specific questions, we try to help them understand the policies and
procedures while avoiding issues ofjudgment.
What is nice about Equator, it created an informal network. And don't forget, these are
competitors who are now working together on these important issues."

MvP: Are Sanctions foreseen if one of the group does not follow the Principles. And if so, what
could that be? Exclusion?

S.L.: "I do not know. Actually that is a question you have to ask the banks. What they do is really
with one another.  When they are together they  ask each other  'what are you doing to implement'.
So if one is not implementing, the others put pressure on them to do so."
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MvP: Did the EP banks and IFC together constitute a relation with a self-governing body and
rules? I f so, what structure and what internal rules have been chosen? What different options were
on the Table?

S.L: "Indeed, the group of Equator banks is rapidly growing bigger. Nevertheless, the banks
wanted these principles to be independently and voluntary adopted by each bank. So they are
making a commitment themselves. They are not making a commitment with or to the other banks.
They are very careful not to create formal structures. It is an informal network. Four key banks,
ABN-AMRO, Citigroup, Barclays and West LB at the first meeting formed a sort of informal
secretariat. Citigroup now maintains the website. The four banks do not make decisions on behalf
of the others, but instead it is almost like a coordinating committee."

MvP: So a governing structure comes into being?

S.L.: "Recently  11 banks wrote a letter to Mr. Wolfensohns about the extractive industries review.
They each had to agree to the letter. But in order to organize anything, you cannot have twenty
people doing it, somebody has to do it."

MvP: What about the other banks that did not sign the letter?

S.L.: "Some of them don't work in extractive industries, Rabobank, for instance. Others did not
want to go through the internal clearances to get such a letter signed. . It varied. I do not think any
bank disagreed with the content of the letter. BankTrack6 has just written a letter to the banks, one
letter to those that signed and one to those that didn't sign."

MvP: What could be the position of the shareholders in the adoption and working of the Equator
Principles?

S.L.: "The shareholders probably play some role  for some of the banks in the adoption.  Some of
the banks have shareholder activism on environmental and social issues. I know that in some of
those banks, shareholder resolutions and shareholder meetings on these issues were coming up.
The Equator Principles were an important part of the response. The only thing some shareholders
might argue about on the other side is that the job of management is to maximize shareholder
value. It might be argued that the Equator Principles do not maximize shareholder value because
you are spending time on environmental and social issues. But, this is an outdated point of view.
Much of the financial world has recognized that environmental and social issues are risks. The
principles are a way ofmanaging risks. So assuming you have corporate social responsibility, and
if you are reducing risks, you are improving the business profit.

MvP: And then? Should it be clarified for the shareholders?

S.L.: "It is finally up to the banks to determine how they report about the principles, because there
is no monitoring agency. Nevertheless, you should expect the banks to do something
transparently about implementing Equator, either in the annual report or in their sustainability
report. Information about how many projects were category A and B, and if they were not in
compliance."

MvP: In paragraph 9 of"The Statement of Principles'" is stated "The adopting institutions view
these principles as a framework for developing individual, internal practices and policies. As with
all internal policies, these principles do not create any rights in, or liability to, any person, public
or private. Banks are adopting and implementing these principles voluntary and independently,
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without reliance on or recourse to IFC or the World Bank". So the Banks consider their act non
binding to anything or any one. Question is how did IFC or the Legal department of the Bank
judge on this?

S.L.: "We asked the EP banks to incorporate language to ensure that there was no liability to IFC
or the World Bank simply because they were using our policies. So the language you mention
was our addition. The banks understood and agreed. The concern in the World Bank was by
adopting the Equator Principles, 'are we taking on liability?' Will somebody have legal recourse?
There are two aspects of this. If the EP are not applied properly, we can have reputation damage.
But that is not a legal risk. Some were worried concerning legal risk. The conclusion was that the
legal risks probably decrease with the introduction of Equator. In the past, banks often said that
they were using IFC/World Bank environmental policies and procedures. But, if someone had
asked them what those policies were, what steps they have gone through, they could not say,
because no formal procedures were in place and they did not verify that these policies and
procedures were being followed by borrowers. They could not show that they had done anything
about it. Despite saying that they were doing something, they had no accountability for that. With
Equator Principles, now they are going through a process and are clear about what that process is.
The conclusion was it reduced liability for IFC/WEi."

MvP: A highly esteemed Dutch lawyer, Prof. Dr. Bob Wessels, who I informed about the Equator
Principles and who then studied the website of the Principles wrote to me in an e-mails :"The
Equator Principles are new to me. It is a fascinating form of self restriction, although further
study might bring me to another indication  of the nature of those principles. Again fascinating for
a lawyer, since the principles on the one hand seem to have a flexible content with a relatively
weak status, a sort of'soft law', while on the other the commitment of a bank to those principles
to my opinion legally have to be placed in the continuation/prolongation of the statutory
objectives. Given the Dutch law, what will be not different from the UK or US law, one can not
act against those statutory objectives". The reaction of Mr. Wessels could be crucial concerning
the possible enforcement of the Principles.  If he is right with his first reaction, the principles then
could have tremendous implications on the activities of EP Banks and the rights of people that
oppose the activities and actions financed by the banks.

S.L.: "The borrower/project sponsor is responsible for project implementation, for meeting local
and international standards. The Equator banks are lenders and often one lender among many. If
someone wants to legally pursue them for an environmental breach, they can try. However,
whether there are Equator Principles or not, pursuing a lender for environmental liability can
happen. The banks have concluded that having the Equator Principles with processes and
procedures puts them in a stronger place rather than a weaker position. "

MvP: The EP Banks in the abovementioned paragraph 9 of the Statement of Principles state that
they "do not create any rights in, or liability to, any person, public or private" and moreover that
these principles are adopted and implemented voluntary and independently "without reliance on
or recourse to IFC or the World Bank" . In this light it is all the more remarkable that the banks
on the basis of the same adopted Principles think they have a say when it comes to World Bank
policies and actions.
On  14 April of 2004,  11  of the EP banks' wrote to President Wolfensohn referring to the release
of the Extractive Industries Review ("EIR"). The Review written by an international group of
independent experts composed by the World Bank recommended the World Bank to withdraw
from investment in the Extractive Industries from the year 2008.
The  11 EP banks in return expressed to President Wolfensohn their concern  and  drew  his
attention to the dangers of a withdrawal. Not only that, they also sought the attention of
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Wolfensohn for the special relation they have with the World Bank by saying: "We consider
ourselves to be important stakeholders of the World bank Group ("WBG") by virtue of our
adoption of the WBG Safeguard Polices and Sector Guidelines through the Equator Principles,
and through our role as co-financiers with the WBG of projects in the extractive industries and
other sectors. The Banks which have adopted the Equator Principles collectively arranged $54
billion of project financing last year, and have become the largest stakeholder group which
applies the Safeguard Policies and Sector Guidelines. They include Banks which are providers of
financial services to some of the world's leading extractive industry companies and to public
sector clients in the emerging markets, and which are firmly committed to continuing to be value-
adding service providers to these clients  "...  -We feel it necessary to draw your attention  to the
dangers of a withdrawal by the WBG from the financing of extractive industries".
The above referenced letter of the  11 EP banks raises questions concerning the influence of the
EP banks on the future of the World Bank policies.  Isn't this just the other way around from what
the Principles were supposed to do, namely to influence and urge the private sector to follow the
World Bank policies? This action is showing the opposite. The private banks now urge the Bank
to take a step in  line with the policies and actions of the private banks.

S.L: "Yes, they have the right to try to influence the World Bank/IFC policies.
They have as much right as the NGOs or other key stakeholders. These banks have to work with
and live with these policies. Why shouldn't they have the right? It is up to us to determine how
much priority we give to them. One of the NGOs said it was outrageous that the Equator banks
are lobbying us. Why is that outrageous? Isn't there freedom of speech? Those banks are using
the policies and they need to know what it means for their business.
Frankly, I do not think that the EP banks are inconsistent with the views that IFC holds. They will
not try to bring down our policies. Besides, IFC has a leadership role. We want others to follow
us.  So it is not in our interest to downgrade the policies. We will consult with the EP banks just as
we consult with the NGOs and others. At the end of the day we will make our decision in a way
we think what is best for us as a leader in the multilateral development world."

MvP: According to yourself in the abovementioned article, some Banks who were involved in the
preparation phase dropped out. To me it seems important to understand which Banks dropped out
of the process during or after the February 2003 meeting in London and before the Principles
were adopted in June that year? For what reasons?

S.L.: "I will not tell you which banks dropped out. It is clear who the leading banks are in project
finance. The Netherlands is almost covered, meaning most banks take part. Only FMOl' does not
take part yet. There are several reasons for banks not to take part. Some banks have other issues
to deal with. Internally there are too many other issues to focus on. Some banks say project
finance is a small area in their business.  If we do this for project finance, we have to do it for the
rest of the bank. Others said 'wait a minute we are not ready for this yet'. With some of the
smaller banks, they did not want the scrutiny of the NGOs. They said 'we do our business the
right way but we do not want to be on their list'.

MvP: Did the different cultures in doing business, a European style and an American style play a
role in the decision for some banks to drop out? Is the information correct that so far no Chinese
or Arabic bank is interested in adopting the Principles? And if so is this a matter of cultural
difference?

S.L.: "Right now the principles are adopted in the Part I 11 countries. For the most part that is
where the major project finance is done.  I f a Chinese bank does not do project finance, there is no
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reason to adopt the principles. Nevertheless, there are some local banks that do project finance.
And we would like to see them adopting it."

MvP: What about strong Arabic banks?

S.L.: "They are government owned. Adopting the Principles implies that they do not have good
environmental and social policies. For them that is a bit peculiar. So far there is no Braziliant;

13 „Turkish, Indian or Chinese Bank yet. One developing country bank is almost ready to come in  .

MvP: Could Export Credit Agencies, of whom some have adopted strong social and
environmental policies of their own and created an independent compliance mechanism, become
a member of the group of EP Banks? What relation does IFC have with the different Export
Credit Agencies (ECA's), since in a press release of the Equator Principles secretariat 14 is
mentioned that those Agencies have developed their own standards?

S.L.: 'The Export Credit Agencies adopted the 'common approach'  of the OECD. They can pick
any principle; from IFC, EBRD, their home country, any standard. You do not know which one
they will choose.  It is a bit confusing and complicated.  If you are a borrower getting financing
from, for example, Citigroup and an ECA in a project you have to work with the Equator
Principles and whatever other standard the ECA utilizes. So far only the US Eximis has
announced they will work with the Equator Principles if they deal with EP Banks."

MvP: I was informed that some 'Non-Equator Banks' are starting to announce to their clients that
they are no part of the Principles. As far as the information given to me is correct, those banks use
the fact they do not take part as a marketing tool.  Do you know of these developments?

S.L:"I also heard about this. Some EP banks worry about that. When talking to a client about the
obligations related to Equator, another non-Equator bank may step into the deal. Generally now
the size of the group is strong enough. Most deals  in the project finance market are syndicated;
four or five banks are involved.  If you are the lead bank, putting together a syndicate and selling
the deal to the bank market, you have to make it Equator compliant for maximum syndication
success.
When we had a workshop on implementation in December 2003 in Amsterdam, one of the banks
posed the question. Here is the scenario; you are one of ten banks in the deal with a total
financing of US$500 million. You are not the lead; you are taking a small participation of say
US$5 million.  If the deal  is not Equator compliant, what do you do? You have no influence.  You
will be not in the deal, all the Equator banks agree."

Relation between IFC and EP Banks and their secretariat

MvP: The EP Banks have their own secretariat in the headquarters of Citigroup in New York.
What is the working relation between IFC and this secretariat?

S.L: "It is not a formalized relationship. We coordinate and have regular contact. Citigroup
manages the website and the process that a new bank goes through when announcing that they are
adopting Equator. We alert each other when we learn that another bank is getting ready to adopt
Equator."

MvP: Why was this secretariat established at the Citigroup and not in one of the other banks in
Europe, since the majority of the banks headquarters at the time was, and probably still is, in
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Europe? Why not, for example, in Amsterdam with the ABN-AMRO, one of the first banks
together with IFC?

S.L.: "The secretariat will rotate, I am sure. Citigroup had the capacity to get it up and running
quickly when Equator was announced, so it was pragmatic to stick with them, but I am sure it will
rotate to other banks over time...

MvP: Are there any minutes made of the historical events, as one can see the different meetings:
October 2002 hosted by IFC and ABN-AMRO in London, February 2003 in London, May 2003
Dusseldorf, June 4 2003 Washington, December 2003 Amsterdam, May 2004 Rome.

S.L.: "No, there are not minutes. Chatham House rules are used. Nothing is for attribution but the
banks often post an announcement on their website following a meeting (www.equator-
principles.com).

Internal procedures and consequences for the EP Banks

MvP: Given the founding father role of IFC in the creation of the Principles, one can assume IFC
has an opinion on how the banks should implement and live up to those principles. IFC personnel
are involved in training sessions for staff of the EP banks. The question is what opinion IFC has
concerning the structure those banks should have to implement the principles in the daily
operations of the banks?

S.L.: -It is up to the banks how internally to implement. We are not proposing. We, IFC, are not
an adopting bank. We suggest, we encourage, we exchange views."

MvP: In your article you state that the Principles in some banks were adopted and approved by
senior management and in others by the Board of Directors. Given the state of the art of the
principles or the expectations that run high, one expects that adopting of those principles is a
matter of the Board of Directors of a bank.

S.L.: 'The most common model is that it is approved by the credit committee within a bank via a
process with the finance staff. It depends on how the banks organize themselves."

MvP:  So, who in those banks should be responsible  for the implementation of the Principles?  Is it
the Board, the Legal Department, management involved in environmental and social assessments
and risk assessment, or others?

S.L: "In the first instance, implementation is the responsibility of the banker who is managing the
project. Oversight for implementation is generally with the credit committees in a bank. There
also may be a sustainability department that has some responsibility."

MvP: The NGO world is asking the EP banks to create like the World Bank and other
Development Banks independent compliance mechanisms, to assure that the Principles are
followed by the Banks.  What is the position of IFC in this'6?

S.L.: "Oversight by an independent compliance mechanism for the Equator Principles is unlikely
to happen. The banks are not going to turn over oversight to an outside institution. I just don't see
them doing it. Who is the right party to supervise them? They should be encouraged to self-
report. The ultimate accountability is with the borrower. We have to make sure they do what they
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say they will do.  It is always a question of what is the responsibility of the financer and what of
the borrower?"

MvP: Isn't the risk in the gray zone between those two. And can the gray zone also be the excuse
for both of them, the financer and the borrower, not having a responsibility?

S.L.: "The project sponsor is on the ground implementing the project. The responsibility for what
is done and not done has to ultimately be with them. Bankers can check, they can call defaults,
but they cannot make the sponsor do something that they are unwilling to do.

MvP: What in the beginning was it, that made the principles only applicable to emerging
markets'? And what was it that made it applicable to all project finance?

S.L.: "It was in the emerging markets where banks faced problems, so initially the thought was
that they would apply only to developing countries. At the meeting in Dusseldorf, one bank said
that they do projects worldwide and perhaps there should be some consideration of applying
Equator globally. The four coordinating banks talked about it and proposed that Equator is
applied as follows:
1. Categorization and OP4.01: for all projects globally
2. Industry standards: for all projects globally
3. Safeguard policies to projects in developing countries (as defined by WB) only."

MvP:  In this regard also, why is there a limit of the use of the Principles to projects of 50 million
$ and above. What about smaller projects? What or who draw that line?

S.L.: "Some banks wanted a US$100 million  limit and others wanted  a US$25 million.  They
agreed on US$50 million'8. The formal rule is US$50 million, but a bank is free to apply Equator
to smaller projects i f they wish and many are doing so.

"

Here our discussion ends. Lazarus has to run to a next meeting and so have I.

i
Lazarus, Suellen, The Equator Princ*les: a milestone or just good PR, , Publication in Economy and

Finance ? Sustainable Investment, Global Agenda 2004.
2 Over a hundred NGOs signed the so called Collevecchio Declaration, signed in Davos Switzerland, 27
January 2003. The declaration calls upon Financial Institutions to adopt six commitments: 1. Commitment
to Sustainability. 2.Commitment to do no Harm. 3. Commitment to Responsibility. 4. Commitment to
Accountability. 5. Commitment to Transparency. 6. Commitment to Sustainable Governance. See
www.banktrack.ort
' The BTC-project is the Baku-Tbilisi-Ceyhan oil pipe line of British Petrol with involvement of IFC.
4 The interview was made at May 42004.
5 Jim Wolfensohn is the President of the World Bank since 1994 (check).
6 BankTrack is a network of civil society organizations with a focus on the activities of Private Banks,
based in Utrecht and set up in 2004.
7 Adopted Equator Principles Statement in Washington DC June 4 2003.
8  E-mail  of Bob Wessels to Maartje van Putten  on  11/09/2003  originally in Dutch  with free translation by
MvP.
9 ABN Amro Bank NV, Bayerische Hypo-und Vereinsbank AG, Citugroup Inc., Credit Lyonnais, Credit
Suisse First Boston, Dexia, ING Groep NV, KBC Bank N.V., MCC S.p.A., Mizuho Corporate Bank, Ltd.,
Westpac Banking Corporation.
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10 FMO, Financierings Maatschappij Ontwikkelingslanden, based in the Hague is a Development Bank
originally owned by the State and privatized in the nineties. In the fall of 2005 FMO also adopted the
Principles." The member countries in the World Bank are divided in Group 1 and Group II countries. Group I are the
donor countries. Group II are the recipient countries.
12 After l met with Lazarus 2 Brazilian banks adopted the Principles.
t 3 By the time of publication of this work it is known there are 4 private banks from Brazil adopting it.
14 Press Release of 5-8-2003
15 American Export Credit Agency
16 'No U-turn allowed, NGO Recommendation to the Equator Banks': A BankTrack analysis. See
www. banktrack.org.
17 Article Suellen Lazarus
18

In Equator II the bar has been dropped to $10 million.
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ANNEX I Nederlandse Samenvatting

Dit proefschrift gaat over de vraag wat de wereldgemeenschap in deze tijd aan mogelijkheden
heeft om controle uit te uitoefenen op grote investeringen en projecten, gefinancierd door
Multilaterale Financiale Instellingen (MFIs), zoals de Wereldbank dn private financiele
instellingen. De ervaring opgedaan als lid van het 'Inspection Panel' van de Wereldbank van
Oktober   1999 tot Oktober 2004, maakten  het een bijzonder proces.   Ik  was  zo in staat  om  de
ontwikkelingen in het afgelopen decennium vast te leggen en te anticiperen op wat komen gaat.
Dit is een onderzoek over de noodzaak van de zogenaamde 'accountability mechanisms' voor de
intemationale financiele wereld en een onderzoek naar wat voor structuur en mandaat de
mechanismen zouden moeten hebben. Zowel accountability als compliance vallen in het kader
van dit onderzoek niet te vertalen. Ze worden in dit verband vrijwel altijd met een semi-juridische
betekenis bedoeld en worden beiden gebruikt.

Na ruim tien jaar geleden te zijn ingesteld bestaat het risico dat de oorspronkelijke bedoeling van
het Inspection Panel, het geven van een stem aan burgers die zich benadeeld voelen door
projecten van de Wereldbank, verloren raakt. Vergeten zou kunnen worden dat het een
internationaal gezelschap van activisten en politici is geweest dat indertijd ten strijden trokken
tegen een naar binnen gerichte instelling (Wereldbank), die zeker niet bereid was zijn werk en de
resultaten daarvan met het publiek te delen, laat staan dat de instelling verantwoordelijk wenste te
worden gesteld voor haar activiteiten. Deze studie bevat negen hoofdstukken verdeeld over drie
delen.

Deel I
Introductie

Hoofdstuk 1: Globalisering en de opkomst van 'Accountability Mechanisms'

Om de ontwikkelingen die hebben geleid tot de oprichting van 'accountability mechanisms' te
begrijpen, moeten die worden geplaatst in het licht van globalisering. De studie gaat in op het
gegeven dat nationale staten steeds minder controle kunnen uitoefenen op grensoverschrijdende
investeringen. Vervolgens wordt ingegaan op de vele maatschappelijke initiatieven die beogen de
MFIs, de multinationale ondernemingen en vooral ook de private financiele instellingen
verantwoordelijk te houden voor hun activiteiten. In enkele decennia heeft de omvang van de
geldstroom van de private financiele sector de officiele geldstroom (buitenlandse investeringen
van regeringen en MFIs gezamenlijk) verre overtroffen. De invloed van de investeringen van de
private financiele sector zoals banken, 'hedge funds', 'equity funds' en 'rating agencies' zijn
daarmee bepalend geworden. In dit proces worden nationale staten veelal als nutteloos of zelfs
hinderlijk beschouwd als wetgever of controlerende instantie en staan ze de vrije markt en
industrie in de weg. Daarentegen zijn het enkele vooral invioedrijke staten die worden gebruikt
als wegbereider en administratieve afhandelaar ter bescherming van de rechten (intellectual
property rights) van de financiele sector. Oude wetgeving, gebaseerd op controle en bescherming
binnen de nationale staat, is derhalve niet meer voldoende en behoeft een nieuwe structuur die
samenvalt met de grensoverschrijdende investeringen van deze tijd.

Hoofdstuk 2: De methodologie van een empirische studie

Dit hoofdstuk gaat in op de gebruikte methoden en behandelt de grenzen aan en uitdagingen van
een empirische studie, de achtergrondinterviews die ik maakte, het ontwikkelen van een
vragenlijst voor het onderzoek, de selectie van een gerichte groep van deskundigen aan wie de
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vragenlijst werd gestuurd, de uitwerking van de resultaten van het onderzoek en de gekozen
hypothese. 'Accountability mechanisms' zijn vooral vorm gegeven vanuit een tamelijk juridisch
denkraam. 'Accountability', wat zowel aansprakelijkheid als verantwoordelijkheid betekent, en
'compliance' ofwel naleving van de wet worden beiden hoofdzakelijk in een juridische context
gebruikt. Juristen en sociologen gebruiken niet altijd dezelfde begrippen en zullen niet per
definitie dezelfde formulering voor een probleem of oplossing kiezen. Met mijn achtergrond en
ervaring, het welzijnswerk en de sociologie, zie ik het inschakelen van het recht in geval van
conflicten, als een laatste redmiddel, pas als andere oplossingen niet meer werken. Het is evident
dat de twee disciplines elkaar aanvullen.

Deel II
Multilaterale Financifle Instellingen en 'Accountability'

Hoofdstuk 3: De geschiedenis van de Wereldbank en 'Accountability'

De Wereldbank wordt wel vergeleken met een kameleon: zodra de wereldgemeenschap nieuwe
problemen aandraagt, verschiet het instituut van kleur en begint met nieuwe methoden. Echter, de
statuten  van het instituut  zijn nog altijd dezelfde zoals vastgelegd   in   1945   voor  de   IBRD
(International Bank for Reconstruction and Development), het oudste en meest bepalende
instituut binnen de Wereldbankgroep. Die statuten vallen niet altijd meer samen met de huidige
werkzaamheden van de Bank. Het artikel over de immuniteit van het instituut en het artikel dat
vaststelt dat de Bank zich niet zal mengen in binnenlandse aangelegenheden zijn de meest
controversiele artikelen. Enerzijds grijpt de Bank regelmatig in daar waar het gaat om
binnenlandse aangelegenheden, tenvijl de Bank zich met een beroep op hetzelfde artikel niet
wenst uit te spreken zodra mensenrechten worden geschonden tijdens de uitvoering van aan de
Bank gerelateerde projecten. De door de Bank gekozen stellingname ligt sinds enkele jaren zwaar
onder vuur. De statuten zouden achterhaald zijn. Maatschappelijke organisaties vragen de
Wereldbank, die 'accountabilty' eist van Ianden waaraan de Bank leent, zelf eveneens haar
verantwoordelijkheid te nemen. Zowel druk van buitenaf als interne ontevredenheid van de
bewindvoerders over de uitwerking van projecten uitgevoerd door de Bank, maakten uiteindelijk
de tijdgeest rijp voor het besluit een onafhankelijk 'Inspection Panel' op te richten.

Hoofdstuk 4: De oprichting van het 'Inspection Panel'

Dit hoofdstuk gaat in op de drijvende krachten achter de oprichting van het 'Inspection Panel' en
beschrijft vervolgens de moeizame ontwikkelingen rond het mandaat dat werd toegekend aan het
Panel. Het zijn uiteindelijk een kritisch intern rapport over de uitwerking van bankprojecten dn
het feit dat de Bank betrokken is bij het controversiele Narmada Dam project in India, die een
internationale alliantie van NGOs op de been brengen tegen de Bank. Protesten klinken in
Europa, maar vooral in de Verenigde Staten. Een groot aantal organisaties protesteert bij het Huis
van Afgevaardigden. Onder leiding van het Amerikaanse congreslid Barney Frank wordt de
Wereldbank gedwongen een onafhankelijk 'Inspection Panel' in het leven te roepen. De
Wereldbank is de eerste MFI die haar deuren opent voor mensen die menen nadeel te
ondervinden  van  door de Wereldbank gefinancierde projecten.  In 1993 wordt  in een resolutie de
oprichting van het Panel vastgelegd.
Conform de resolutie herzien de bewindvoerders het mandaat van het Panel  in  1996. Het verschil
tussen een eerste fase waarin een klacht ontvankelijk wordt verklaard en de tweede fase van het
feitelijke onderzoek, worden duidelijker vastgesteld. Reeds een jaar later wordt in een informele
bijeenkomst van de bewindvoerders besproken dat er opnieuw een ronde moet komen over
wijzigingen van het mandaat. Zowel van de zijde van de directie (hoger management) van de
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Bank als van de zijde van het Inspection Panel worden wijzigingsvoorstellen aangedragen. Er
bestaat inmiddels tussen het Panel en management een gevoelige en soms moeizame relatie. Een
van de lastigste onderdelen van het mandaat was en is nog steeds de voorwaarde (gebaseerd op de
oude statuten van de Bank) dat het Panel zich uitsluitend mag uitspreken of de werknemers, ofwel
het management van de Bank, de gedragslijnen en procedures van de Bank wet of niet zijn
nagekomen. Indien het Panel constateert dat het niet naleven is veroorzaakt door de nationale of
regionale overheid, dan mag het Panel zich daar niet over uitspreken. In de loop der jaren is er
tussen de Wereldbank en het onalhankelijke Inspection Panel een werkrelatie ontstaan waarbij het
Panel, dat regelmatig zeer kritische rapporten uitbrengt, langzamerhand intern min of meer is
geaccepteerd.

Hoofdstuk 5: 'Accountability Mechanisms' van de andere Multilaterale Financiele
Instellingen

Het Inspection Panel werd na oprichting het model voor andere MFIs die in veel gevallen de
Wereldbank zijn gevolgd. In dit hoofdstuk worden de volgende gekozen mechanismen
beschreven: De 'Compliance Advisor ombudsman' voor IFC en MIGA (eveneneens
Wereldbank), het 'Independent Evaluation Office' van het IMF, het 'Inspection Function' van de
Aziatische Ontwikkelingsbank (ADB), het mechanisme voor de 'European Bank for
Reconstruction and Development', het voorgestelde maar nog niet vastgestelde mechanisme van
de Inter-Amerikaanse Ontwikkelingsbank, de positie van de Europese Investerings Bank, het
mechanisme van de 'Japan Bank for International Cooperation', een kort memorandum over de
1slamitische Ontwikkelingsbank en het onlangs ingestelde mechanisme voor de Afrikaanse
Ontwikkelingsbank. In dit hoofdstuk worden de verschillen en overeenkomsten tussen de
instellingen beschreven. Daarbij is het Inspection Panel van de Wereldbank het uitgangspunt.
Naar mijn opvatting is vooralsnog het mechanisme of werkwijze van de ADB veruit het meest
ontwikkeld. Er is een duidelijke scheiding aangebracht tussen enerzijds een zogenaamd 'problem
solving mechanism' en als laatste redmiddel indien het eerst geen succes oplevert een
'Compliance Review Mechanism'. Daarmee kiest de ADB er voor om eerst een poging in het
werk te stellen om de problemen op te lossen voordat wordt overgegaan op de meer juridische
benadering van een compliance review: het vaststellen van wat en waarom er iets fout ging. Het
mechanisme van de ADB is open en geeft gedurende het proces een gelijkwaardige positie aan
burgers die een klacht indienen enerzijds en management van de ADB anderzijds. Bovendien is
het in het geval van de ADB ook mogelijk een klacht in te dienen over een project dat al is
uitgevoerd (problemen worden soms pas dan duidelijk).

Hoofdstuk 6: 'Accountability' en de private financifle sector

Dit hoofdstuk gaat eerst kort in op regels van toezicht over de private financiele sector, zoals
vastgesteld door het zogenaamde 'Basel Committee', en bestaande (Europese) wetgeving over dat
toezicht. Vervolgens wordt de recente geschiedenis beschreven over hoe de 'International
Finance Corporation' (IFC ), sociale en milieu gerelateerde richtlijnen heeft ontwikkeld . IFC is
de instelling binnen de Wereldbankgroep, die met de private sector samenwerkt. Dit hoofdstuk
gaat voornamelijk in op de zogenaamde 'Equator Principles': een reeks van vrijwillige richtlijnen
gerelateerd aan de IFC richtlijnen,die door een groeiende groep van private banken vrowillig zon
overgenomen. De 'Principles' zijn geen wetgeving en hebben geen bindend karakter, maar zijn
een reeks van procedures hoe sociale en milieu kwesties in te financieren projecten dienen te
worden afgewogen en behandeld. Echter, de 'Principles', indien werkelijk toegepast, zouden een
immense positieve uitwerking kunnen hebben op de invloed en rol van de private financiele
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sector. De banken die de 'Principles' hebben aanvaard, verklaren daarmee dat klanten die zich
niet zullen houden aan de richtlijnen, niet voor financiering in aanmerking komen.
Ik behandel de verschillende reacties op de recente 'Equator Principles'. Sommige deskundigen
zijn van mening dat het bewijs van nut en noodzaak van de 'Principles' pas wordt geleverd zodra
de private banken ook werkelijk overgaan op toepassing van de 'Principles'. Onder hen die
betrokken zijn bij de ontwikkeling van de 'Principles', zoals een internationale groep van NGOs,
zijn er die kritisch wijzen op de vooralsnog beperkte toepassing. Immers, ook private financiele
instellingen zullen hun verantwoordelijkheid of aansprakelijkheid moeten nemen (accountability)
bij financiering van gevoelige projecten waarbij regelmatig voor veel burgers belangen op het
spel staan.

Deel III

Hoofdstuk 7: Ervaringen en dilemma's

Al vanaf het begin werd het Inspection Panel met diverse dilemma's en tegenstellingen
geconfronteerd: van volledige ondersteuning tot alle mogelijke oppositie bij zijn werkzaamheden,
pogingen om het mandaat van het Panel te ondermijnen tot de inspanningen van het Panel en zijn
staf om het mechanisme te verankeren binnen het instituut de Wereldbank. Het Panel liep
regelmatig aan tegen de grenzen van zijn mandaat. Mijn persoonlijke ervaringen vormden het
vertrekpunt van het onderzoek naar het gewenste mandaat en de structuur van een 'accountability
mechanism' (zie hoofdstuk 8). De beperking voor het Panel dat het alleen mag onderzoeken in
hoeverre de Wereldbank zijn eigen procedures en beleidsregels heeft nageleefd, zonder dat het de
mogelijkheid heeft zich uit te spreken over de gevolgen van de werkzaamheden uitgevoerd door
nationale overheden, was en is nog steeds het grootste obstakel. Niet altijd kon worden
vastgesteld of nalatigheden en/of schade voor burgers waren toe te schrijven aan het management
van de  Bank of aan de nationale overheden als uitvoerders van het project.
Een ander obstakel werd gevormd door het verbod voor werknemers van de Bank en dus ook
voor het Panel, zich uit te spreken over mensenrechten (zie hoofdstuk 3). Het Panel heeft deze
formele regel genegeerd toen het Panel aanliep tegen schendingen van mensenrechten bij de
uitvoering van de aanleg van olievelden en een oliepijplijn in Tsjaad. Het Panel heeft over de
schendingen gerapporteerd Een jurist schreef over dit project:  "In the absence of any meaningful
legal accountability for the companies involved in the pipeline project, the only source of
normative regulation for the behaviour of the companies involved comes from the World Bank's
guidelines." In die context is het 'Inspection Panel' het enige loket waar mensen terechtkunnen op
zoek naar gerechtigheid in het uitvoeringsgebied van het project. Andere dilemma's die aan de
orde komen betreffen de onafhankelijkheid van het Panel, het gevaar van afzwakking van de
gedragslijnen (policies), de formele positie van diegenen die een klacht indienen gedurende het
proces, toegang tot het Panel en de struktureel gevoelige verhouding tussen het Panel en de
directie (management) van de Bank.

Hoofdstuk 8: Een algemene structuur van 'Accountability mechanisms': Resultaten
van een international onderzoek

Dit hoofdstuk geeft de resultaten van het onderzoek waarbij een vragenlijst is voorgelegd aan een
selecte groep van internationale experts verdeeld over 4 sub-groepen: (1) specialisten werkzaam
bij een van de MFIs, (2) specialisten uit de private (financiele) sector, (3) experts uit de NGO
sector en (4) wetenschappers en onafhankelijke consultants. Ruim 40 vragen zijn onderverdeeld
in 12 specifieke thema's.
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De belangrijkste uitkomst is ongetwijfeld dat een ruime meerderheid in alle subgroepen het er
over eens is dat 'Accountability Mechanisms' noodzakelijk zijn voor zowel de MFIs alsook voor
de private financiele sector. Wel wordt vrij algemeen erkend dat er een verschil is tussen de
positie van de private sector en die van de MFIs. In het laatste geval zijn de financieringen
gebaseerd op belasting inkomsten van vele wereldburgers. In veel reacties wordt gewezen op
immuniteit van de MFIs, ofwel de onmogelijkheid een MFI voor haar activiteiten voor de rechter
te dagen. In het geval van de private financiele instellingen hebben burgers de mogelijkheid een
zaak aan te spannen bij de rechter in het land van de uitvoering van een project. Wel wordt
opgemerkt dat in slecht functionerende en ondemocratische staten, waar corruptie bij de
rechterlijke macht eerder regel dan uitzondering is, het voor burgers niet eenvoudig zal zijn hun
zaken te bepleiten. Tevens wordt in ruime mate geconstateerd dat 'Accountability' niet anders
mag worden gernterpreteerd voor de private sector dan voor de MFIs. Bovendien, zo wordt door
de meesten opgemerkt, gaat 'Accountability' niet zonder transparantie.

Een aantal van de MFIs heeft zowel een ombudsman ofprobleemoplossende module, evenals een
zogenaamd 'Compliance Review Panel'. De meerderheid van de ondervraagden vindt dat beide
functies onafhankelijk van elkaar noodzakelijk zijn voor zowel de MFIs als private financiele
instellingen. Dit is eveneens een belangrijke uitkomst van het onderzoek.

De overige bevindingen betreffen hoofdzakelijk het gewenste mandaat van de 'Accountability
Mechanisms'. Een overweldigende meerderheid in alle vier subgroepen was het er over eens dat
het tot het mandaat van de 'accountability mechanisms' behoort om te controleren of de
corrigerende maatregelen, overeengekomen nadat een panel bevindingen van 'Non-Compliance'
heeft vastgesteld, ook werkelijk worden uitgevoerd. Tevens is het opvallend dat een
overweldigende meerderheid zich positiefuitspreekt over de mogelijkheid van 'post-monotoring'.
Dit betreft de optie dat ook voor een periode van bijvoorbeeld een jaar (arbitrair) na afronding en
in werking stelling van een project (bijvoorbeeld een dam in een rivier) het nog mogelijk moet
zijn een klacht in te dienen. Over mensenrechten zijn de meeste respondenten het er over eens dat
deze dienen te worden ondergebracht in de richtlijnen (policies) van de instellingen en dienen te
vallen onder het mandaat van de 'accountability mechanisms'. Alleen onder de experts werkzaam
voor een van de MFIs is er een substantiele minderheid het niet eens met deze opvatting. Andere
uitkomsten van het onderzoek betreffen de onafhankelijkheid van het Inspection Panel en de
mogelijkheid voor voormalige werknemers van de Bank kandidaat te zijn voor een zetel in het
Panel. De meerderheid is het er over eens dat het selectie- en benoemingenbeleid van het
Inspection Panel (en overige mechanismen) vooral in handen moet liggen van de bewindvoerders
van de Bank die het niet moeten overlaten aan het management van de Bank. Tenslotte wordt er
gewezen op de kwetsbare positie van burgers die het aandurven een klacht in te dienen bij een
MFI en de problemen om procedures en richtlijnen van een instituut zoals de Wereldbank te
begrijpen.

De laatste vraag in het onderzoek betrof de te verwachten toekomst van de 'accountability
mechanisms'. De meeste respondenten merken op dat ze zullen blijven bestaan en meer zullen
worden erkend. Een deelnemer schrijft echter: "We suspect that there is growing resistance to
accountability mechanisms. MFIs and banks will look for risk free investments, and maximum
returns often means short-cutting on social and environmental standards. This is precisely the area
where accountability mechanisms will be at work, and this will not be taken easily by MFIs. This
is all in a context of world wide capital demanding for itself freedom from restrictions, either
from States or from accountability mechanisms. Hence, all the more reason to demand now
strong accountability mechanisms."
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Hoofdstuk 9: Conclusies

De wereldgemeenschap heeft een nieuw systeem nodig van wetgeving, jurisdictie en
mechanismen die zijn vormgegeven vanuit een vernieuwde internationale rechtspraak. De
internationale gemeenschap (NGOs) hebben in de afgelopen tien jaar bij de meeste MFI's
'accountability mechanisms' afgedwongen. De enige manier die de wereldgemeenschap
momenteel blijkbaar heeft om bij de MFIs 'accountability' af te dwingen, is door het indienen
van een klacht. Ik acht de opvatting geformuleerd door meerdere juristen gespecialiseerd in het
internationale recht juist, die stellen dat de oprichting van het Inspection Panel een eerste
doorbraak was waarmee de MFIs verantwoordelijk of 'aansprakelijk' gesteld kunnen worden
voor datgene dat door hen wordt uitgevoerd. Ondanks die eerste doorbraak behoeft het
'accountability mechanism' in het algemeen en het Inspection Panel van de Wereldbank in het
bijzonder een beter mandaat. Bovendien, de MFIs kunnen zich niet langer verschuilen achter de
achterhaalde statuten van de Bank door te weigeren om schendingen van mensenrechten aan de
kaak te stellen.

Tenslotte, door de recente groei en onvoorstelbare invloed van private buitenlandse investeringen,
is het tijd dat de private sector terugkeert naar zijn historische rol van rentmeesterschap. In dat
licht zijn de Equator Principles een veelbelovende ontwikkeling, die echter nog niet gepaard gaat
met de oprichting van een onafhankelijk 'accountability mechanism'. De leidende positie van de
private financiele sector in de geglobaliseerde economie maakt dat voor en door de sector een
structuur dient te worden ontwikkeld waarmee de wereldgemeenschap hen verantwoordelijk
(accountable) kan houden.
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ANNEX II English Summary

This thesis examines the question of what the world community today can do  if it wants to control
major investments or projects financed by multilateral financial institutions (MFIs) such as the
World Bank, and by private financial institutions. The experience of my being a member of the
World Bank Inspection Panel from October  1999 to October  2004 and writing this thesis  was
unique. It created the opportunity to look back over the past decade and to anticipate the
developments ahead of us.  I  wanted to examine the necessity of accountability mechanisms  at the
present time for the international financial world and to explore what type of format and what
kind of mandate they should have. The fact that the mechanisms have existed for over ten years
gives rise to the risk the mechanisms are becoming taken for granted or watered down. It could be
forgotten that an international group of activists and politicians had to struggle with closed
institutions which in the beginning certainly did not want to discuss their work and results with
the public, left alone being accountable for the impacts of their operations. To address these
issues this thesis contains 9 Chapters divided over 3 parts. In summary the following can be found
in this study.

Part I

Introductory Matters

Chapter 1: Globalization and the Rise of Accountability Mechanisms

To understand the developments that led to the creation of accountability mechanisms the subject
has to be placed in the context of globalization. I refer to the loss of the nation state as the
democratic (and non-democratic) financial controlling mechanism, followed by an account of the
different initiatives of Civil society organizations trying to make multilateral financial institutions
(MFIs), transnational corporations (TNCs) and, moreover, the private banks accountable for their
acts. In recent decades private financial flows have come to dwarf official flows, substantially
increasing the role and influence of private actors such as banks, hedge funds, equity funds and
rating agencies. Some states or roles of those states are regarded by the private financial sector to
be a hindrance to markets and industries while the most powerful nations are used as the engine to
guarantee property rights. A parallel track of new legislation has to be created when capital goes
abroad.

Chapter 2: Methodology for the Empirical Study

In this Chapter working methods are clarified and justified. It is about the limits and advantages
of the empirical study, the interviews that have been made, the development of a questionnaire,
the selection of a focus group, the processing of the results of the questionnaire and the thesis.
Accountability mechanisms have been structured mostly within a rather legalistic framework.
Accountability and compliance are both words used predominantly in a legal context. Lawyers
and social workers do not always use the same terminology or find each other on the same
wavelength while formulating a problem or its solution. From my background and experience
with social work and sociology it seems to me that turning to the law in cases of conflict is the
last resort and should only be turned to when other solutions for problems cannot be found. For
the same reason it is evident both disciplines compliment each other.

Part II
State of Affairs of Multilateral Financial Institutions and Accountability
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Chapter 3: The World Bank and the History of Accountability

Since its inception, the Bank has undergone many transformations. The institution can be
described as a chameleon: new problems and demands of the world were taken up by the World
Bank and responded to in various ways. Nevertheless, the Articles of Agreement, originally
determined  in 1945, still remain in their basic  form  with  the  IBRI)  as  the main "partner"  and
"founder" of the World Bank Group. Those Articles do not any longer fully correspond with its
present operations. The articles about immunity of the Bank and on "Political Activity
Prohibited" are the most difficult and contradictory. On one hand the Bank does interfere
considerably into national affairs while on the other it argues it cannot act when human rights are
violated. This position has come under pressure lately. Civil society is asking for accountability.
Outside pressure and internal discontent among the Executive Directors of the Bank concerning
the impacts of the projects and the authority of the Board over operations finally formed the
breeding ground for the decision to create the Inspection Panel

Chapter 4 Inception of the Inspection Panel

An internal critical report and the involvement of the Bank in the Narmada Dam project in India
resulted in the creation of an alliance of experts and NGOs demanding accountability for the
Bank. Protest in Europe and even more strongly expressed protest in the United States moved the
American Congress to act. Under the lead of democrat Barney Frank, the Bank was forced to
establish an independent Inspection Panel, the first accountability mechanism for a multilateral
financial institution, making the World Bank Inspection Panel the senior model of its kind. In
1993 the Bank adopted a resolution establishing the Panel and determining its first mandate.

As provided for in the Resolution, the Board reviewed the mandate and approved several
clarifications  in  1996. The mandate was changed  and the difference between the first eligibility
phase and the second investigation phase of the assessment was made clearer. A year later
another informal Board meeting took place for a next round of clarifications on which it would
take two years to decide. New procedures were proposed by both Management and the Panel that
did not automatically provide for an easy relationship. One of the most difficult segments of the
Panel's mandate was, and still is, a clear distinction between the Bank's failure on the one hand
and the failure of the borrower on the other, with respect to the borrower's obligations resulting
from an agreement with the Bank. Down the road the Bank had to find its way to accept the
independent Panel that regularly reported critically on the Banks operations.

Chapter 5: Accountability Mechanisms in other Multilateral Financial Institutions

The World Bank Inspection Panel has been the senior model for most of the other multilateral
financial institutions. In this Chapter I describe the following accountability mechanisms: The
Compliance Advisor ombudsman of IFC and MIGA, the IMF Independent Evaluation Office, the
inspection function of the Asian Development Bank, the mechanism of the European Bank for
Reconstruction and Development, the proposed mechanism of the Inter-American Development
Bank, the position taken by the European Investment Bank, the mechanism of the Japan Bank for
International Cooperation, a brief note on the Islamic Development Bank and the recently
adopted mechanism of the African Development Bank. This Chapter is about the similarities and
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differences of the mandates of the mechanisms. I took the position that so far the mechanism of
the Asian Development Bank is the best developed. It has a clear split between a problem solving
mechanism and, as a last resort, a compliance review mechanism. The ADB puts its efforts
mostly on the notion one should first try to solve problems before making them an issue for a
quasi legal judgment. The ADB process is comparatively open and gives the requesters equal
status relative to the position of management. Additionally, a request remains admissible for a
short time after completion ofa project.

Chapter 6: Accountability for the Private Financial Sector

The ever-expanding world ofprivate sector companies today is evolving. In this Chapter I briefly
describe the present condition of international supervision over private financial institutions by
the so-called Basel Committee and mention some existing legislation related to supervision over
private banks. Subsequently, the recent history of the role of the International Finance
Corporation (IFC) in the creation of environmental and social guidelines or standards for the
private financial sector is reviewed. This is followed by the rather new 'Equator Principles', a set
of voluntary principles adopted by a rapidly increasing group of major private banks. The
principles are adopted by commercial banks on their own volition. The Principles are not laws
binding on them, but a set of voluntary guidelines for managing environmental and social issues
in project finance. Nevertheless, the principles could have far reaching effects if implemented
according to the policies. The Banks stress that potential clients who do not adhere to the
principles will not be provided loans. I examine the different reactions to those principles and
give my view on them. For some commentators, however, the real test for the Equator Banks lies
in ensuring that they apply the Equator Principles fully and consistently. Some stakeholders,
including non-governmental organizations (NGOs), point to the limitations of the Equator
Principles and their inconsistent interpretation and implementation by the Equator Banks. The
starting point is that private financial institutions should also be held accountable for their acts as
is the case for the multilateral financial institutions and therefore should also establish an
accountability mechanism.

Part III
Results of an International Survey

Chapter 7: Experiences and Dilemmas in the Daily Work of an Accountability
Mechanism.

Since its inception, the Panel has been confronted with all kinds of dilemmas: full support for or
strong opposition against the Panel, attempts to undermine the mechanism, efforts of the Panel
and its staff to anchor its independent position within the institution, and a hindrance of the limits
of the mandate. My personal experiences formed the basis for a survey about the mandate and
structure of such mechanisms. In this Chapter 1 describe several dilemmas. A major dilemma was
definitely the restriction for the Panel to only assess whether the Bank was in compliance with its
own policies. For the Panel it was not always clear if failures were the responsibility of
management or the national authorities. Another principle hindrance is formed by the legal
character of the institution, not allowing management or the Panel to interfere or make judgments
in cases where human rights are violated. The Panel ignored the formal position and reported
when confronted with violations in the case of the Chad-Cameroon oil pipeline. A lawyer on the
pipeline stated: "In the absence of any meaningful legal accountability for the companies
involved in the pipeline project,  the only source of normative regulation for the behavior of the
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companies involved comes from the World Bank's Guidelines." In this context is the Panel the
only option people have to seek support for their rights. Among the further dilemmas and subjects
described in this Chapter are the independence of the Panel, the possible weakening of the
policies of the Bank, the position of the requesters and access to the Panel, and the sensitive
relationship between the Panel and management. Those experiences formed the basis of the
survey I developed.

Chapter 8: A Universal Structure of Accountability Mechanisms: Results of an
International Survey

This Chapter describes the results of a questionnaire distributed to a selected focus group of 71
international experts categorized into 4 subgroups: (1) experts working for MFIs, (2) experts in
the private financial sector, (3) experts from the NGO sector experienced with the mechanisms,
and (4) independent consultants and researchers. In the questionnaire over 40 questions are
grouped among 12 categorical items. The important  and main outcome   is   that in general  all
groups agree there is a need for accountability mechanisms for both the MFIs and the private
financial sector, although it is mentioned by many that there is a difference between the private
sector and the MFIs, the latter using taxpayers' money. Many reactions also refer to the non-
existence of options to bring the MFIs under any court system. Affected people in project areas
financed by private banks still can rely on national court systems, although it is recognized that
this is not an option in poor democratic states where corruption in court systems is common. Yet,
it is evident accountability as a concept should not be different for MFIs or private sector
financial institutions. Furthermore, accountability means transparency. Some of the MFIs have
both a problem solving function (ombudsman) and a compliance review panel. There is a
majority view amongst all participants that both functions, a problem solving mechanism and a
compliance review mechanism or accountability mechanism are necessary for the MFIs, private
banks and TNCs. This  I consider a strong outcome of the study.

Other outcomes of the survey mainly concern the mandate of the accountability mechanisms. The
majority in all four groups overwhelmingly agreed that such a mechanism should have the
mandate to monitor whether the recommended mitigation measures are implemented, after the
mechanism has found non-compliance. It is rather striking and convincing that again an
overwhelming majority of respondents agreed with the necessity for post-monitoring, the option
being to declare a request for an investigation on a project eligible for a period of one year) after
the project is implemented. On human rights most participants overwhelmingly agree that human
rights should be reflected in the policies and mandate. Only amongst the experts working for the
MFIs is there a slightly more substantive minority against this. Additional outcomes of the survey
concern the independence of the Panel and the opportunity for former management to be
appointed. On the selection process of members of the mechanisms, among all four groups a
majority agrees that the Executive Directors should have an important role and not leave it in the
hands of management. Finally, on the position of the people or the requesters filing a claim,  most
participants recognize the fragile position of those requesters and the difficulty for them to
understand the procedures and policies of an institution  like the World Bank and the difficulty for
them to lodge a claim.

The last question concerning the expected future of the mechanisms is not extensively
commented upon by many respondents, other than to assert they will remain and further
strengthen. One remarkable comment is: "We suspect that there is growing resistance to
accountability Mechanisms. MFIs and banks will look for risk free investments, and maximum
returns often means short-cutting on social and environmental standards. This is precisely the area
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where accountability mechanisms will be at work, and this will not be taken easily by MFIs. This
is all  in a context of world wide capital demanding for itself freedom from restrictions, either
from States or from accountability mechanisms. Hence, all the more reason to demand now
strong accountability mechanisms."

Chapter 9: Conclusions

Global society needs a new system of co-regulation and legal mechanisms not based on the
traditional international legal systems of state to state, but operating under new international law.
The international community already has driven the MFIs in the right directions, in that the MFIs
have been pressed to establish appropriate accountability mechanisms in the past decade. The
only way for society to hold the MFIs responsible is to lodge a claim at the accountability
mechanisms that most MFIs now have.  I deem the judgments correct made by many lawyers
specialized in international law, that the establishment of the World Bank Inspection Panel was an
extraordinary development and a first 'opening of the door'  to make the MFIs liable for their acts.
Nevertheless, the mandates of the mechanisms, and in particular the mandate of the Inspection
Panel, need further improvement. The MFIs can no longer hide themselves behind articles of
agreement and refuse to deal with human rights violations in the areas where they operate.

Given the incredible growth and impact of investments made by the private financial sector, it is
time this sector again recognizes and returns to its original role of stewardship. And although the
Equator Principles are a very promising development, they nonetheless are not accompanied by
an accountability mechanism. The challenge for the private financial sector is to take up their
responsibility and, given their lead role in the global economy, formulate together with society
stakeholders the structures by which they can be held accountable.

369



370



ANNEX III References

African Development Fund. Bank Memorandum to the Board of Directors DF/BD/WP/2004/60,
African Development Bank. Resolution B/BD/2004/ I 1 -F/BD/2004/ I13 June 2004.

Alston, Philip, and Mary Robinson eds. Human Rights and Development:  Towards Mutual
Rein/brcement. New York: Oxford University Press, 2005.

Anderson, W. Gavin. Constitutional Rights after Globalization. Oregon: Oxford and Portland
2005.

Asian Development Bank. "Recommendations to Inspection Policy Review of the Asian
development Bank." Jointly prepared for submission at the ADB's Tokyo Consultation to Review
the Inspection Function, June  11, 2002.

Asian Development Bank. "Review of the Inspection Function: Establishment of a new
Accountability Mechanism." Working Paper ADB, February 2003.

Asian Development Bank. "Review of the Inspection Function: Establishment of a New ADB
Accountability Mechanism." Working Paper ADB, May 2003:
htto://www.adb.ore/Documents/Policies/ADB Mechanism/default.asp

Asian Development Bank. ADB's Inspection Policy: A guidebook. ADB, Office of the Secretary,
October  1996.

Bank for International Settlements. Press Release, 29 April 2005: htto://www.bis.orvj

Bank Information Center. "Strengthening Public Accountability, Revised Recommendations to
the Asian Development Bank (ADB) for revising its Inspection Policy", USA March 2002.

BankTrack. "Principles, Profits or just PR? Triple P investments under the Equator Principles, An
Anniversary Assessment." June 2004: http://www.banktrack.com.

Bankwatch Network. "Empowering People: The Need for an EBRD Appeals/Compliance
Mechanism." June 2001.

Bankwatch Network. Press release, 31 January 2000:
http://www.bankwatch.org/press/2000/press21.html

Basel Committee on Banking Supervision. Compliance and the compliance function in banks.
Basel: Bank for International Settlements, April 2005.

Basel Committee on Banking Supervision."International Convergence of Capital Measurement
and Capital Standards-A revised Framework." Basel: Basel Committee on Banking Supervision,
June 2004.

Bello, Walden. -Controversial report poisons ADB board-management ties." Business World  11
April 2002.

Bemes, Thomas. IMF Agrees More Transparency. 14 June 2000:

371



httD://brettonwoodsproiect.ore/article.shtml?cmd[1261=x-126-15590

Bretton Woods Project. Internal accountability creates "institutional discomfort" 23 January
2006: http://www.brettonwoodsproject.org/article.shtml?cmd%5b126%5d=x-126-507739

Bronkhorst, Serge A. "Liability for Environmental Damage and the World Bank's Chad-
Cameroon Oil and Pipeline Project, Introduction in selected papers of the NC-IUCN Symposium
held at the Netherlands Institute of International Relations, "Clingendael", The Hague:  IUCN
February 25,2005. ISBN 90-75909-05-5

Brown-Weiss, Edith. Ed. "International Compliance with Nonbinding Accords." Studies in
Transnational legal Policy (1997) Washington DC: The American Society of International Law.

Burg, Ieke van den. (rapporteur) "On the European Investment Bank Annual report for 2001
(012256(INI) Report of the European Parliament, 2001.

Castells, Manuel. The Information Age: Economy, Society and Culture. Volume I, The Rise of the
Network Society. UK„ Blackwell Publishers, 1996.

Chatterjee, Charles "IBRD Inspection Panel Procedures." Journal ofinternational Banking Law,
1996.

Clark, Dana, Jonathan  Fox,  and Kay Treakle, eds. Demanding Accountability. Civil-Society
Claims and the  World Bank Inspection Panel. Lanham, Maryland: Rowman & Littlefield
Publishers, Inc., 2003.

Clark, Dana, Jonathan Fox, and Kay Treakle eds. "Lessons learned." In: Demanding
Accountability: Civil Society Claims and the World Bank Inspection Panel. Lanham, Maryland.·
Rowman & Littlefield Publishers, Inc., 2003.

Compliance Advisor ombudsman. "Operational Guidelines." Washington DC: IFC/MIGA, April
2000.

Compliance Advisor ombudsman. "Operational Guidelines." Washington DC: IFC/MIGA, May
2004.

Compliance Advisor ombudsman. 2002-03 Annual Report. IFC/MIGA: website www.ifc.org/cao

Compliance Advisor ombudsman. 2003-04 Annual Report. IFC/MIGA: website www. i fc.or2/cao

Compliance Advisor ombudsman. 2004-05 Annua/ Report. IFC/MIGA: website www. i fc.org/cao

Crook, Clive. "A Survey of Corporate Social Responsibility, The Good Company"  The
Economist 22 January 2005: p. 3.

Daflino, Roberto. "The Legal Aspects of the World Banks's Work on Human Rights: some
preliminary thoughts.- In: Human Rights and Development: Towards Mutual Reinforcement.
Alston, Philip and Mary Robinson eds. New York: Oxford University Press, 2005.

Darrow, Mac. Between  light and shadow;  the world  bank,  the International  Monetary Fund and
International Human Rights Law. Oxford-Portland Oregon: Hart Publishing, 2003.

372



Debates of the European Parliament,  9 July  1992, No 3-420/251

Deere, Carolyn. "Sustainable International Natural Resources Law." In: Sustainable Development
Law, Principles, Practices. & Prospecls. Marie-Claire Cordonier Segger and Ashfaq Khalfan,
eds. New York: Oxford University Press, 2004.

Deoukoubou, Christophe. "The Chad-Cameroon oil and pipeline project: liability for
environmental damage under the national laws of Chad." NC-IUCN Symposium "Liability for
environmental damage and the Chad-Cameroon Oil and Pipeline Project." held at the Netherlands
Institute of International Relations, "Clingendael", The Hague: NC-IUCN, 25 February 2000.

Eijffinger, Sylvester C.W., and Petra M. Geraats. "How Transparent are Central Banks?"
European Journal of Political Economy 22 (2006): P. 1-21.

Etzioni, A. The Moral Dimension, Toward A New Economics. New York: The Free Press,  1988.

European Bank for Reconstruction and Development (IRBD). "Independent Recourse
Mechanism" as approved by the Board of Directors on 29 April 2003.

European Investment Bank Eligibility Guidelines- checking consistency of operations with EU
objectives. Luxembourg: Projects Directorate European Investment Bank, May 2004.

Faini, Ricardo, and Enzo Grilli.  "Who runs the IFIs?" Development Studies workingpapers  191,
October 2004.

Fox, Jonathan. "Civil Society and Political Accountability: Propositions for Discussion."
Institutions, Accountability and Democratic Governance in Latin America, the Helen Kellogg
Institute for International Studies. South Bend, Indiana: University ofNotre Dame, 8-9 May
2000.

French, Hilary, F. "Assessing Private Capital Flows to Developing Countries." In: State of the
World 1998: A Worldwatch Institute Report on progress Toward a Sustainable Society. New
York: W.W. Norton & Company, Inc. 1998.

Freshfields Bruckhaus Deringer. Banking on responsibility.  Part I of Equator Principles survey.
London: The Banks, July 2005.

Friedman,Thomas L. The Le:us and the Olive Tree.  Understanding Globalization. New York:
Farrar, Straus Giroux, 2000.

G-7 Finance Ministers and Central Bank Governors. "G8 Finance Ministers' Meetings
Strengthening the International Financial System and the Multilateral Development Banks."
Rome, Italy, 7 July 2001: http://www.g8.utoronto.ca/finance/fm010707.htm

Goodland, R. "Environmental and social lessons to be learned from the World Bank's fiercest
controversy." World Bank Group Invited Address on 18 September 2001.

Hardy, Jean. The history and changing objectives of the World Bank:
http://www.greenspint.on.uldresources/WorldBank.htm.

373



Haufler, Virginia. "Globalization and Industry Self-Regulation." In: Governance in a Global
Economy. Princeton NJ: Princeton University Press, 2003.

House of Representatives. "Authorizing contributions to  IDA, GEF and ADF: Hearing before the
subcommittee on International Development, Finance, Trade and Monetary Policy of the
Committee on Banking, Finance and Urban Affairs, One Hundred Third congress." First session,
5 May 1993 Serial No. 103-36, U.S. Washington: Government Printing Office, 1994. (67-442CC)

ILO. A fair Globalization. Creating Opportunitiesfor all. Switzerland: World Commission on the
Social Dimension ofGIobalization, February 2004.

IMF. "Making the IMF's Independent Evaluation Office (EVO) Operational.· a Background
Paper." 7 August 2000: httD://WWW.imf.ore/external/na/eval/evo/2000/Eng/evo.htm

IMF.  "Terms of Reference for the Independent Evaluation Office of the International Monetary
Fund."  Revised 16 November 2004.

Inter-American development Bank. "Propsal for enhancement to the Independent Investigation
Mechanism: Draft Consultation and Compliance Review Policy", 3 February 2005.

International Bank for Reconstruction and Development (IBRD) . A Guide to the World Bank.
Washington DC: World Bank, 2003.

International Bank for Reconstruction and Development (IBRD). "Resolution No. IBRD-93-10
and Resolution No.IDA 93-6: Washington DC: World Bank, 22 September 1993.

International Bank for Reconstruction and Development (IBRD). Accountability at the World
Bank the Inspection Panel 10years on. Washington DC: World Bank, 2003.

International Bank for Reconstruction and Development (IBRD). Operational memorandum 7.02
Washington DC: World Bank, 22 August 1966.

International Finance Corporation. "Operational Guidelines Compliance Advisor ombudsman"
May 2004.

Japan Bank for International Cooperation (JBIC). "Recommendations for the Japan Bank for
International Cooperation's Environmental Guidelines." 9 September 2001.

Kapur, Devesh, John P. Lewis, and Richard C.Webb.  The  World Bank: its First Hafcenmy
Washington DC: Brookings Institution press, 1997. 2 vols Vol. 1: History / Vol. 2: Perspectives.

Kass, Stephen L, and Mccarroll, Jean M. "Environmental law; the Equator Principles: Lending
with an Environmental String; Lender Commitments; Open Issues; The BTC Project; The
Future." New York Law Journal 18 (2004) 23 April.

Kathigamar, V. Sk. Nathan. "The World Bank Inspection Panel, Court or Quango?" Journal of
International Arbitratio 12 (1995): p.  1-4.

Keohane, Robert 0. "Global Governance and Democratic Accountability" In: Taming
Globalization..»ntiers ofGovernance Polity Press in association with Blackwell Publishing
Ltd, 2003

374



Keohane, Robert 0., and Joseph S. Nye Jr. "Redefining Accountability for Global Governance."
In: Governance in a Global Economy. Princeton, NJ: Princeton University Press, 2003.

Kleinwachter, Wolfgang. "Global Governance in the Information Age." Development-SID 46
(2003) 1, March: p. 17-25.

Lawrence, Shannon. "Retreat from the Safeguard Policies, Recent trends Undermining Social and
Environmental Accountability at the World Bank." Environmental Defense, January 2005.

Lazarus,  Suellen.  "The  Equator Principles:  a  milestone  or just good PR?" Global Agenda 2(2004)
January.

Leader, Sheldon. "Human Rights, Risks, and New Strategies for Global Investment." Journal of
International Economic Law 2006. p.

Loo, Marcel van. "Sarbanes Oxley in Practice." lecture for Seminar"Eye on Banking." hosted by
Ernst & Young Utrecht, Netherlands: 3 November 2005.

Mallaby,Sebastian. The World's  Banker, A Story of Failed  States,  Financial  Crises,  and  the
Wealth and Poverty Nations. New York: The Penguin Press, 2004.

Manitoba Health. "Achieving Accountability." Manitoba Health 1999:
htto://wWW.gov.mb.ca/health/rha/accounte.pdf

Mason, Edward and Robert Asher.  The  World Bank since Bretton Woods Washington
DC: The Brookings Institution, 1973.

Mastboom, Maarten. (Judge) Interview. NRC-Handelsblad, 8 April 2006.

Mathukumara,M.,and A.Liebenthal. Safeguard Policies A Synthesis of Evaluative
Materials. Washington DC: World Bank Operations Evaluation Department, September
1999.

McCandless,Henry E. A Citizen's Guide to Public Accountability: Changing the
relationship between Citizens andAuthorities. Fictoria, British Columbia: Trafford
Publishing, 2002.

McDonald, Olivia. Coming into the light. London: Bretton Woods Project, April 2005:
http://www.brettonwoodsproiect.org.

Moison, Hans. "Kredietrisico's onder Bazel II en IRFS: overeenkomsten en verschillen." in Eye
on Finance October 2005: p. 5-16.

Mulgan, Richard. "'Accountability': An ever-expanding concept?" Public Administration 78
(2000) 3: p. 555-573.

Orellana, Marcos, A. "Indigenous Peoples, Energy, and Environmental Justice: The Pangue/Ralco
Hydroelectric Project in Chili's Alto Biobio." July 2004: p. 1-2.

375



Oudenhoven, Nico van den, and Rekha Wazir. Newly Emerging Needs of Children. An
Exploration. Antwerp: Garant Publishers, 2006.

Paletta, Damian. "Backlash on Basel Hits Fed -What Now?" American Banker 110 (2005): p.
193.

Philips, Michael. Editorial, The Globe and Mail, 11 January 1999: p. B9.

Pincus, Jonathan R., and Jeffrey. A. Winters. Reinventing the World Bank. United States: Cornell
University Press, 2002.

Putten, M. van, and N. Lucas. "' Made  in  Heaven',  Vrouwen  en  de  Veranderende  Internationale
Arbeidiverde/ing." [Women and the Changing International Division of Labour] Amsterdam:
Evert Vermeer Foundation, 1985.

Putten, M. van. 'The Future has begun." a fifty minutes TV Documentary on Globalization
(English-Spanish and Dutch version). IKON: 1990.

Renner, Michael. State of the World 2005, Redefining Global Security. Washington DC: World
Watch Institute, 2005.

Rich, Bruce. "A Cuckoo in the Nest: Fifty Years of Political Meddling by the World Bank" 71,e
Ecologist 24 (1994) 1: p. 8-13.

Rigo Sureda, A. "The World Bank and Institutional Inovations" Studies in Transnational Legal
Policy 31 (1999).

Santhi, S. "Sardar Sarovar Project, The issue of Developing River Narmada." An Intach Series,
current Environmental issue-1, INTACH Southern Regional Office for Environmental Education
and Research. 1994.

Sassen, Saskia.  Globalization  and  Its  Discontents,  Essays  on  the  New  Mobility  of People  and
Money.New York: The New Press, 1998.

Sevastopulos, Demetri. "Four banks adopt IFC agreement." Financia/ Times. London, 9 April
2003.

Shihata, Ibrahim F.I.  71,e  World Bank Inspection Panel.  New York: Oxford University Press,
1994.

Shihata., Ibrahim F.I.  The  Work/ Bank Inspection Panel: in Practice. (second edition) New York:
Oxford University Press, 2000.

Suzuki, Eisuke and Nanwani, Suresh. "Responsibility of International Organizations: the
Accountability Mechanisms of Multilateral Development Banks. " Michigan Journal Of
International Law 27 (2005) 1

Swann, Christopher. -'Bretton Woods Institutions, Sixty years on, and still contentious",
Financial Times 29 May/ 30 May 2004: International Economy.

376



Tremlett, Giles. "Conflicts at the heart of the EIB." Guardian Unlimited. Sunday, 7 March 2004:
htto://Dolitics.guardian.co.uk/eu/story/0.9061.1163631.00.html

Trickle, Kay.  Accountability  at  the  World  Bank:   What does  it  take?  Lessons from  the  Yacyreta
Hydroelectric Project Argentina/Paraguay Washinton DC: Bank Information Center, 1998:
httD://mirrors.mok.hu/www.bicusa.or2/Dublications/vacyreta.htm

Udall,  L.  "The International Narmada Campaign:  A Case of Sustained Advocacy," In: Toward
SustainableDevelopment?  Struggling over India's  Narmada  River. William'Fischer, ed.  Armonk:
M.E. Sharpe, 1995.

Udall, L. "World Bank Inspection Panel." Contributing Paper to the World Commission on
Dams. 2000.

Udall, L.  The World Bank Inspection Panel: a threeyear review. Washington DC: Publisher
Bank Information Centre, October  1997.

UmaAa,  Alvaro.  ed. The  World Bank Inspection Panel,  thefirst fouryears  (1994-1998).
Washington DC: IBRD / World Bank, 1998: http://www.insnectionvanel.org

United Nations Conference on Trade and Development. "World Investment Report 2005:
Transnational Corporations and the Internationalization of R&D." New  York and Geneva, 2006.

Washington Post Editorial. "Managing Globalization" Washington Post 19 February 2006: p.
B06.

Wiertsema, Wiert, "The Asian Development Bank (ADB) Inspection of the Samut Prakarn
Wastewater Management Project, Thailand." Conference paper. 2004.

Woicke, Peter. "Human Rights and Development: Towards Mutual Reinforcement." One Day
Conference co-sponsored by the Ethical Globalization Initiative and the Center for Human
Rights. New York: University School of Law,  1  March 2004.

Wood, Angela, et al. "Letter from the Bretton Woods Project in response to the IMF"s
Independent Evaluation Office proposals", Bretton Woods Project, UK 22/08/2001:
http://www.eurodad.ore/articles/default.asox?id=286&printfriendly=yes

World Bank Group Staff Association. "The Bank Group is Always Navigating in Political
Waters." Newsletter World Bank Group Staff Association October 2001.

World Bank Inspection Panel. "Chad: Petroleum Development and Pipeline Project (loan No.
4558-CD) Investigation Report. Washington DC: 17 July 2002.

World Bank Inspection Panel. "Management of the Petroleum Economy Project (Credit No.
3316-CD)." Washington DC: July 17, 2002.

World Bank Inspection Panel. "Petroleum Sector Management Capacity Building Project (Credit
No. 3373-CD)." Washington DC:  July  17, 2002.

World Bank. "Chad Cameroon Petroleum Development and Pipeline Project (Ln. 4558- CD)."
Washington DC: July  17, 2002.

377



World Bank. "From President to Executive Directors; Portfolio Management: Next Steps-
A Program ofActions." Internal Bank Document R93-125.16 June 1993.

World Bank. "The 'Equator Principles' an Industry Approach For Financial Institutions in
Determining, Assessing and Managing Environmental & Social Risk in Project Financing." 4
June 2003: www.equator-Drincinles.com

World Bank. "World Bank Suspends Disbursements to Chad" Press Release No: 2006/232/AFR.
6 January 2006.

World Bank. Annual Report 2002. Washington DC: The World Bank, 2003.

World Bank. Annual Report 2003. Washington DC: The World Bank, 2004.

World Bank. Annual Report 2004. Washington DC: The World Bank, 2005.

WorldBank. Review of the Resolution Establishing the Inspection Panel: Clarijication of Certain
Aspects of the Resolution. Washington DC: The World Bank, February  1997.

World Bank/ Inspection Panel. Analysis and Recommendationsfor Review. London: Policy
Department UK/I, January  1996.

World Bank. '-Effective Implementation: Key to Development Impact." Internal Bank Document
R92-195. Portfolio Management Task Force. Washington DC: World Bank, 22 September 1992.

World Wildlife Fund and BankTrack. "New report BankTrack/WWF: Banks failing environment
and social standards." Press Release of BankTrack and WWF, Davos, Switzerland: 26 January
2006.

World Wildlife Fund and BankTrack. Shaping thefuture ofsustainablefinance: moving the
banking sectorfrom promises to performance. WWFund BankTrack, 26 January 2006:
http://wwf. org.uk/shapingthefuture or http://www.banktrack.org

Zia-Zarifi, Saman. "The (lack of) Responsibility of Multinational Oil Companies in the Proposed
Chad-Cameroon Pipeline Project." NC-IUCN Symposium "Liability for environmental damage
and the Chad-Cameroon Oil and Pipeline Project." held at the Netherlands Institute of
International Relations, "Clingendael", The Hague: NC-IUCN, 25 February 2000.

378



Websites

AccountAbility http://www.accountAbility.org.uk
African Development Bank http://www. afdb.org
Asian Development Bank (ADB) http://www.adb.org
Asian Development Bank http://www.adb.org
Bank for International Settlements (BIS)

http://www.bis.org
Bank Information Center http://www.bicusa.org
BankTrack http://www.banktrack.org
Bankwatch Network http://www.banktrack.org
Bhopal Medical Appeal http://www.bhopal.org
Bretton Woods Project http://brettonwoodsproject.org
Clean Clothes Campaign http://www.cleanclothes.org
Compliance Advisor ombudsman (CAO)

http://www.ifc.org/cao
Democracy Now http://www.democracynow.org
Enceclopedia.com http://www.enceclopedia.com
EU http://europa.eu.int/

European Bank for Reconstruction and Development (EBRD)
http://www.ebrd.com

European Investment Bank http://www.eib.eu.int
European ombudsman http://www.euro-ombudsman.eu. int
Export Development Canada (EDC) http://www. edc.ca
Find Law http://www.findlaw.com
G8 Information Centre http://www.g8.utoronto.ca
Global Reporting Initiative http://www.globalreporting.org
IMF http://www. imf. org

Inspection Panel http://www.inspectionpanel.org
Inter-American Development Bank http://www.iadb.org
International Development Association (IDA)

http://www. ida. org
International Finance Corporation http://www.IFC.org
International Standards for a sustainable world (ISO)

http://www.iso.cWiso
Japan Bank for International Cooperation (JBIC)

http://www.jbic.gojp
Organisation for Economic Co-operation and Development (OECD)

http://www.OECD.org
UN Global Compact http://www.unglobalcompact.org
United Nations http://www.un.org
Wikipedia http://en.wikipedia. org/wiki
WordNet http://www.cogsci.princeton.edu
World Bank Group Website http://www.worldbank.org

379



380



ANNEX IV Experts that Contributed to the Study

The following experts have contributed to the study on Accountability Mechanisms for
Multilateral Financial Institutions and the Private Sector. Their contributions have been given in
private and can not be understood as any formal contribution of the institutions they work for.

In alphabetical order:

Ph.D. Susan Aaronson -  Senior  Fellow and Director  of Globalization  Studies,
Washington Center, Washington DC
- Kenan Institute of Private Enterprise
- Kenan-Flagler Business School
-  The  University  of North  Carolina  at  Chapel  Hill

Abadie, Andr6 - Head, Sustainable Business Advisory, Group Risk Management,
ABN AMRO Bank NV
- involved in Equator II

Abbott, Eduardo Former Principal Counsel, Operational Policy in the World Bank
Legal Department, Appointed by the President and Executive
Directors  of the  Bank as  the  Executive  Secretary  of the  World
Bank Inspection  Panel  at  the  outset  of its  operations

Dr. Akin-Alugbade, A.A. General  Counsel  of the  African  Development  Bank Group

Arlman, Paul -  Executive  Director,  European  Investment  Bank  1981-1986
-  Executive  Director,  World  Bank  1986-1990
-  Secretary  General,  Federation  of European  Financial
Exchanges

Prof. Edward S. Ayensu - Former Chairman, Inspection Panel, World Bank
- Chairman,  Council for Scientijic and Industrial  Research
(CSIR), Ghana

Bapna, Manish Executive Director. Bank Information Center

Bissell, Richard E. - Member. Compliance Review Panel, Asian Development Bank
- Former Chairman Inspection Panel World Bank

Dr. Bosshard, Peter Policy Director, International Rivers Network

Campbell LL.M, Laura Senior Counsel, European Bank for Reconstniction and
Development (EBRD)

Carkeek, Pete Ethical corporation magazine

Clerck de, Paul Coordinator Corporate Campaign Friends of the Earth
International
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Dr. Duisenberg', Wim - Former President, European Central Bank who passed away in
July 2005
- Former President Dutch Central Bank, Former Minister of
Finance Netherlands

Dr. Eigelsreiter-Jashari, Gertrude
-  Lecturer  at University for  Applied Sciences.  St  Poelten, Austria
- Head of Associationfor Development Policy, St. Poelten,
Austria

Engelshoven, Miranda Policy Maker, Fair Trade (Dutch based NGO AAP)

Ir. Everts, Allard G.A. Senior Manager Trompenaars Hampden-Turner

Dr. Fuggle, Richard Professor of Environmental Studies, University of Cape Town

Gobin, Maneesh Senior State Counsel, Attorney General's Ofice, Mauritius

Dr. Goedee, J. Lecturer within the faculty of social and behavioral sciences,
University of Tilburg, Implementation of change (banking)
consultant

Goodland, Robert - Served the World Bank Group for 25 years as the environmental
advisor during which time he drafted and persuaded the Bank to
adopt  most  of its  current  environmental  and  social  policies.
-  Chief advisor of the  Independent Extractive  Industry  Review  of
the    World   Bank   Groups   oil,   gas   and   mining   portfolio   (2001-
2004)

Father Herbert, Tony Director, Prerana Resource Centre, Hazaribag, India

Dr. Kennedy, William V. Executive Director, Commission for Environmental Cooperation
of North  America

Kochladze, Manana CEE Bankwatch Network Regional Coordinator for Caucasus
(On    April     19,     2004     Manana    Kochladze    was     awarded     the
prestigious Goldman Prize, often referred to as the
'Environmental Nobel Prize' MvP)

Kragten, Frans M. Director, Multilateral Development Banks and Government
Relations Rabobank International

La Marca, Luigi Managerial Adviser for EU Policies, Legal Department,
European Investment Bank, Luxembourg

Lambrechtsen MBA, Floris Advisor KPMG Global Accountability Services

1 Mr· Duisenberg gave his permission to mention his name on the list while he filled in the Questionnaire
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Lardinois MSc, Inge Policy Advisor, Ministry of Housing, Spatial Planning and the
Environment, The Netherlands

Lawford, LL.B., LL.M, Allison C.
Corporate Secretariat Export Development Canada/ Exportation
et duveloppement Canada

Lazarus, Suellen Lambert - Senior Adviser, ABN AMRO Bank,  Washington, DC
1994 - 2005 World Bank, International Finance Corporation
- Senior Adviser to Vice President, Operations (Equator
Principles)

Dr. Mac Darrow Coordinator. OHCHR/UNDP 'Human Rights Strengthening'
(HURIST) Program, UN Ollice of the High Commissioner for
Human Rights, Geneva, Switzerland

MacNeill O.C., Jim Former Chairman, World Bank Independent Inspection Panel

Marler, Lee Deputy Chief Compliance Ollicer, EBRD

Prof Matsushita, Kazuo - Examinerfor Environmental Guidelines, Japan Bankfor
International Cooperation (JBIC)
- Professor, Graduate School of Environmental Studies, Kyoto
University

Dr. Mercier, Jean-Roger Lead Environmental Specialist, Quality Assurance and
Compliance Unit, Environmentally & Socially Sustainable
Development World Bank

Miller, Shawn - Director, Environmental and Social Risk Management.
Citigroup Corporate and Investment Bank
- Former social development stall' member, Environment
Department, International Finance Corporation (IFC)
- Involved in Equator II

Moison, Hans Director, Ernst & Young Accountants

Mulder, Herman Senior Executive Vice President Group Risk Management
ABN AMRO Bank NV

Nanwani, Suresh Associate Secretary, Compliance Review Panel, Asian
Development Bank

Ninio, Alberto Lead Counsel, Environmentally and Socially Sustainable
development & International Law Practice Group
Legal Vice Presidency - The World Bank

Ouko, E.R. Director, Internal Audit Department, African Development Bank

Dr. Plooij, Elly Former Member European Parliament, 1994-2004
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Tabled written question (2003) to the European Commission on
an  Accountability  Mechanism for the  European Investment Bank

Prijten Reinier P.W. Managing Director, Bear Stearns, New York

Quinones, Enery Chief Compliance Oflicer, European Bank for Reconstruction
and Development

Prof. Dr. Dr. Radermacher - FAW/n Research Institute for Applied Knowledge  Processing,
Ulm Germany

- Member Club of Rome

Dr. Sadar, Husain M. Adjunct Professor, Department of Natural Resource Sciences,
Faculty of Agricultural and Environmental Sciences, UNEP-
McGill EIA Collaboration Center

Ir. Scheele, Huub Programme Olncer MFIs, Both ENDS

Schoen, Rutger-Jan Managing Director of SPAN Consultants

Pro£ Schrijver, Nico J. Chair of Public International Law, Leyden University, The
Netherlands

Schwanzenbaeker, Bernd Global Head Sustainability A#airs, Credit Suisse Group

Sheehy, John Economist, UK Desk, European Commission

Prof. Dr. Smiers, Joost Professor  of Political Science  of the  arts,  Research  Group  Arts  &
Economics,  Utrecht School  of the Arts,  The Netherlands

Suzuki, Eisuke - Former Director General, Operations Evaluations
-former Deputy General  Counsel, Asian Development Bank
- He was  the architect of ADB 's Accountability  Mechanism

Toonen MD/ MSc, Jurrien Stall Member.  Health System Development.  Royal Tropical
Institute, The Netherlands

Treakle, Kay Program QOicer, Environment Department, Reform of
International Finance and Trade grant making area, Charles
Stewart Mott Foundation

Van der Plas RA, Leen   Chief     Auditor,  ING Group Corporate Audit Services

Van der Sluijs MA, Irena Policy Advisor Corporate Social Responsibility, Dutch Ministry
of Economic  Ajfairs

Ir. Van Soest, Jan Paul Sustainability Consulting, Director

Valkhof, Connie Account Manager, Fair Trade (Dutch based NGO: MvP)

Veening, Wouter -  Director  Institute for Environmental  Security,  The  Hague
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- Deputy Chairman IUCN Commission on Environmental,
Economic, and Social Policies

Waslander, Jacob Senior  Advisor to  the  Executive  Director for  the  Netherlands,
World Bank

Drs. Wiertsema, Wiert, P. - Senior Policy Advisor, Both ENDS
- Member 1" Inspection Panel, Asian Development Bank (ADB,
2001)

Wong, Albert Head of External Relations and Policy, Royal Dutch Shell pk

Dr. Wit de, Ton Senior Consultant with Nedworc

Prof Dr. Ir. de Zeeuw - Emeritus Professor Environmental Policy, Catholic University
Nijmegen
- Former President Agricultural University Wageningen
- Director D. de Zeeuw Consultancy BV
- former  General  Director Agricultural  Research  in  the
Netherlands
- Member of International Advisory Groups of the World Bank

Zelius,  Rolf Selrod Secretary, Asian Development Bank, Compliance Review Panel
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ANNEX V Questions

Note: In the original questionnaire 47 questions were raised, 40 questions have been processed as
some questions were overlapping or irrelevant.

Part One. Accountability mechanisms a response to the fast growth of cross-border
financial transactions

1. Amid globalization and rapidly growing international financial transactionsl an urgent
need arose for the existence or creation of'accountability mechanisms' within Multilateral
Financial Institutions.

2.    There is also the necessity for the creation of accountability mechanisms within
transnational corporations (TNCs) and private banks.

3.             The level ofaccountability is related to the level of independence of the mechanisms.

4.     Accountability should be the same for MFIs, TNCs, private banks and Export Credit
Agencies.

5.               The reports of the accountability mechanisms must always be made public.

Part Two: An Accountability Mechanism and a Problem Solving Mechanism

6. MFIs should have clearly separated and defined functions, both a problem-solving,
mediation mechanism and as a last resort an accountability mechanism such as the
Inspection Panel, that can finally come to a 'judgment'2.

7. Private banks (and more over the Equator Banks3) and TNCs should also have both sorts
of accountability functions: a mediation function and an independent accountability
mechanism.

8.       There is a significant difference between accountability functions used by private banks
and Multilateral Financial Institutions.

Part Three: Mandate of an Accountability Mechanism

9.        It is counterproductive to first carry out a full investigation without the power to monitor
whether the necessary mitigating actions are implemented.

10. Accountability Mechanisms should have the opportunity to investigate projects after
completion for a period of at least two years.

11. After an investigation has been completed by an accountability mechanism and the
Executive Directors or Board of the institution have taken a decision concerning
mitigating action, the mechanism should have the opportunity to follow up, review and
monitor and report on implementation of such actions.

387



12. Human Rights should be reflected  in the policies of the IFIs, given the existence of the

Universal Declaration ofHuman Rights, signed by most of the countries6 in the world.

13. Human Rights violations have to be part of the mandate of accountability mechanisms of
IFIs.

14. It is true some TNCs and private banks have in some cases already included human rights

standards into their list of standards or business principles.

Part Four: Mandate of the Members of Accountability Mechanisms

15. Former members of Management or former Executive Directors of the institution can

only be appointed if they have been absent from the Institution for at least two years.

16.            A Member of an accountability mechanism should be appointed for one term.

17. Working for an accountability mechanism is in the first place a profession.

18. Any accountability mechanism should have the opportunity to investigate and comment
on the broader context  of a project, in cases where a sub-component of the project forms
the basis for an investigation.

Part Five: Policies and Principlesl 1

19. Staff of the institutions working with the policies will regularly be trained on the
importance, values and procedures of the policies.

20. Policies and business principles are in the first place not written as legal instruments.

21. Management personnel who have to work with the policies of the institution have to be

trained in order to understand the philosophy and context within which those policies
have been developed.

22. Members of accountability mechanisms should have the formal opportunity to be
involved in the reform process of Policies.

23. IFIs and TNCs weaken their Principles as a result of strong judgments made by
accountability mechanisms.

24. The adoption of strict policies is more important than an independent assessment of its

implementation or external enforcement.

25. The new approach, the 'Use of country systems' has to be understood in the light of the

market in which both the World Bank and Private Banks operate.

26. The work of the Panel will not change. The Panel still can investigate on the basis of the

World Bank Policies. The only additional task of the Panel, with regard to the issues
raised, is to examine Management's assessment of the equivalence of relevant Bank
policies and procedures with the country system.
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Part Six: Procedures to be followed by Requesters filing a claim

27. Filing a claim to the Inspection Panel will be extremely difficult for vulnerable people
who do not understand the legal and technical implications.

28. Support by the staff of accountability mechanisms or a certain form of guidance to

potential requesters is acceptable? (option for comment: if you agree, why, when and how
this support can be given?)

29. Accountability mechanisms should accept claims (hand) written in native languages.

30. People have the right to file a claim with their names only known to the accountability

mechanism.

31. The Executive Directors of the Board of the IFIs should have a leading role in the

selection process for members of an accountability mechanism, including access to the
list and information on all candidates.

32. Tile NGOs are free to express their thoughts about the profile of Members of the Panel

but have no say about possible candidates.

33. Regular meetings between the Executive Directors, their Alternates, and the members of
the accountability mechanism are crucial to ensure the efficiency of the mechanisms
within the IFIs.

35. It is important the Executive Directors of IFIs have the opportunity to instruct their

problem solving mechanisms and accountability/compliance mechanisms to intervene
when problems occur in the field.

Part Eight: Relationship between the accountability mechanism and Management

36. Given the role of the accountability mechanism, it is normal that the relationship between

Management and the Members of the Panel and Staffshows sensitivity.

37. All relevant documents, including e-mails will be delivered to the Accountability

Mechanism when requested.

38. Members of an Accountability Mechanism should have access to proprietary information

when necessary with the condition ofconfidentiality.

39. Accountability Mechanisms should have direct access to the Board of the Institution.

40. Management should not have access to a draft Panel report before finalization; it is

against the notion of independence and should be avoided at all times.

41. The relationship of the accountability mechanism with the General Counsel of the
institution should at all times be impartial.
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42. Management of IFIs and TNC's should inform the people in the project areas about the

existence ofthe Accountability Mechanisms.

Part Nine: The Administrative Procedures of the Mechanism

43. How does/or should the Accountability Mechanism organize itself to end up with a final

Report and consensus? Is it with meetings, minutes, Conference calls etc? Can you
describe what the process is/ should be?

Part Ten: Staff of the Accountability Mechanism

44.    Members of staff of the mechanism should show clearly that they understand the
importance of the independence of the mechanism.

45. The  independence of experts, contracted during investigations, must be ensured.

Two Final Questions:

46. What will be the state of Accountability Mechanisms ten years from now?

47. Last but not least, what issue or question has been forgotten in this questionnaire?

390



ANNEX VI Anonymous Graphic: Outcome Questionnaire

question not answered =

Note: 1n the original questionnaire 47 questions were raised, 40 questions have been processed as
some questions were overlapping or irrelevant.

Group  1  Questions  1- 9

1 2 3 4 5 6 7 8 9

-1                  1                   2                   -1                  2                    2                    -1                  2                    -1
3           3           3            1                         0            0           2            2

3                   3                   3                   1                   3                    2                    2                   2                    -1
3 1 1 3 3 3 3 3 3
2 2 3 2 3 3 2 2 1
2                  0                   1                   -1                  2                    1                                         3                    1
3 3 3 0 2 3 2 3 1
2 2 2 2 2 1 1 1 1
1                   1                   1                   2                   -1                   -1                   -2                  2
3          3          3                      2           3           3                       3

3                   1                   2                   -1                  3                    2                    1                   3                    2
2                  2                   2                   -1                  -2                   -1                   2                   2                    -2
2                  2                   3                   1                   3                    2                    2                   -1                   1
332333323
0                                       2                   -3                  1                    -3                                        3                    3

3                   1                                        -2                 2                    3                    1                   2                    2
-3                 1                   2                   1                   3                    3                    1                   3                    3
0                  3                   3                   3                   0                    -3                   3                   2                    3
2                  2                   2                   2                   3                    2                    1                   -3                   3
2                  2                   3                   -2                 2                    1                    1                   2                    -1
2                  2                   3                   -1                  3                    1                    -1                  2                    -2
2 1 0 1 2 2 2 0 3
1 2 2 0 3 1 2 2 3

3                  -3                 2                   -2                  3                    0                    -3                  1                    -1

43         38         50         8          47         30         25         40         30
1,7916667 1,6521739 2,173913 0,3478261 2,04347826 1,25 1,1363636 1.73913043 1,30434783

1,5030163 1,3351437 0,8340577 1,7992093 1,36442665 1,79975844 1,6415862 1.42118361 1,79481026
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Group 1 Questions 10- 18

10         11         12         13         14        15         16         17         18

1                      -1                    2                     2                     3                     3                     3                     -2                    2
3 3 0 3 3 3 3 3 1
3                     3                     3                     3                                            3                     -2                    -1                    2
2 3 3 3 1 3 3 3 3
-1                     0                     -2                    -1                    0                     3                     0                     0                     -1
2                     2                     0                     0                     1                     3                     1                      1                     -1
3                                    3           3           0                                    3

2                     2                     -1                                           2                     2                     2                     -1                    0
1                             1              1              1             -1             0                            1

3                     3                     3                     3                     2                     3                     3                     -3                    3
2                     3                     3                     1                      1                      1                     0                     -2                    3
3                     2                     2                     2                     0                     0                     -2                    1                     2
3                     3                     2                     3                                            3                     -1                    2                     3
333320023
3                     3                     0                     0                     0                     3                     -2                    3                     3

3                     3                     3                     3                     1                     2                     -2                    -2                    -2
-3                    3                     3                     -3                    -2                                           3                     3                     3
3                     3                     0                     0                     0                     3                     -3                    -3                    2
2           2                        3           1           2           2           2

3                     -1                    0                     -2                    2                     2                     -3                    3                     3
-2                    -2                    2                     2                     1                     -2                    3                     2                     -3
3                     3                     2                     2                     0                     3                     -1                    0                     2
3                     3                     2                     -1                    3                     3                     -1                    3                     -1

3 3 3 1 3 0 3 2

45         46         34         33         26         45         6          17         33

1,9565217 2,0909091 1,5454545 1,4347826 1,1818182 1,9565217 0,2608696 0,7727273 1,4347826

1,7183042 1,5708381 1,5345939 1,8543827 1,2587357 1,5219085 2,1152561 2,1806905 1,8543827
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Group 1 Questions 19- 27

19         20         21         22         23         24         25         26         27

2                  2                   1                   -1                  0                  -1                  1                   1                   2
3                  3                   1                   -2                 -3                 -2                 2                  3                  0
3                  -2                 3                  2                  2                  -2                 -3                 2                  -1
3                  2                  3                  3                  3                  3                  3                  -3                 1
3                  -1                  3                  0                  -1                 0                  3                   1                  0
3                  -2                 3                  2                  -2                 -3                 0                   1                   -1
3                        3                                                                         3

2                  -1                  1                   -1                 -2                 -1                  2                  2                  -2
3           1           2           1                        1                        2           1

3                  3                  3                  1                   1                   -3                                      -3                 2
3                  1                   3                  -2                 -2                                      1                   -2                 3
3                  2                  3                  3                  0                  -1                  3                  3                  3
3                  1                   2                  3                                      -2                 1                   1                   1
323202322
3                  0                  3                  0                  0                  -2                 3                  3                  0

3                  -2                 2                  -3                 -3                 -3                 1                   2                  -1
3                  -3                 3                  -3                 -3                                                                              3
3                  3                  0                  2                  -2                 -3                 0                  0                  0
2           2           2           0                       0           2           2           2

3                  -3                 3                  2                  -2                 -2                 -2                 -2                 -2
3                  -2                 3                  -2                 0                  2                  2                  2                  2
2                  2                  2                  0                  1                   -1                                                          2
3                                       3                  -1                 0                  -1                  3                  3                  0

3                  2                  3                  -3                                     -1                  -2                                      3

68          10          58          3 -13 -20        23         20         23

28333333 0,4545455 2,4166667 0,1304348 -0,6842105 -0,952381 1.2105263 1 0,9583333
0,3806935 Z0639138 0,8805466 2,0294278 1,7337381 1,7457431 1,8731716 1,9735088 1,6279933
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Group 1 Questions 28- 36

28         29         30         31         32         33         34         35         36

2                     1                     3                     2                     2                     2                     2                     -1                    1
-3 3 3 3 3 3 3 3 3
2          3          3          3                      2          3          3          2

-3                    3                     3                     3                     3                     3                     3                     3                     3
1                     0                     3                     2                     2                     1                     3                     -2                    0
2                     2                     3                     2                     -1                    1                     3                     1                     2
3           3           3           3                        3           3           3           3

2                     2                     2                     2                                            -2                    2                     -2                    0
1                     2                     2                     1                      -1                    2                     3                     -1                    3
3           3           3           3                       3           3           3           3

3           3           3           3           2           2           3           2           1

2 2 3 3 2 1 3 3 1
2           3           3           1           2           2           2           2           2

2           3           3           2           2           3           3           3           3

0                     1                     3                     -1                    0                     -1                     1                      1                     3

-2                    1                     2                     2                     -2                    2                     2                     -3                    2
2          3          3          3                      3          3          1          3

2                     2                     2                     -3                    3                     -3                    3                     -3                    2
2           2           3           2           2           2           0           2           2

333333333
2          3          2          3          3          3          3          3          3

2                     -1                    -1                    2                     2                     2                     2                     2                     1
1                      1                     2                     1                      -1                    2                     2                     3                     3

23322333

31         50         62         48         28         41         61         32         52

1,3478261 2,0833333 2,5833333 2 1,4736842 1,7083333 2,5416667 1,3333333 2,1666667

1.7479519 1,1000659 0,8805466 1,4446302 1,6113632 1,601064 0,7790276 2,1196117 1,0072203
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Group 1 Questions 37-45

37                   38                   39                   40                   41                   42                                          44                  45

2           2           3           1           2           1                        2           2

2          2                      3          3          0                      3          3

3           3           3           3           0           3                       3           3

3           3           3           3           3           3                       3           3

0                     1                      1                     -3                    3                    3                                            2                     3
3           3           3           0           2           1                        3           2

3          3          3                      3          3                                 3

2                     2                     2                     -2                   2                    2                                            2                     2
2                  2                  1                   -1                                      1                                       1                   0
333333
3           3           2           3           0           3                       3           3

3           3           3           2           3           3                       3           3

3                     3                     2                     -1                    2                    2                                            3                     3
3           3           3           3           3           3                       3           3

3           3           2           2                       2                       3           3

2                     3                     3                     -2                    2                    3                                            3                     3
3           3           3           3           3           3                       3           3

3           2           0           2           2           3                       3           3

3           3           3                       3           2                       2           3

3           3           3           0           2           3                       3           3

3           3           3           3           3           2                       3           3

2                  3                  2                  -2                 2                  3                                      3                  2
-3                    2                     0                     1                     0                    0                                            3                     3

3           3           3           3           3           3                       3           3

57         64         54         24         49         55                     60         62

2,375 2,6666667 2,3478261 1,0909091 2,2272727 2,2916667 2,7272727 2,6956522
1,3452816 0,5646597 0,9820524 2,0910032 1,0203556 0,9990938 0,5504819 0,7029019
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Group 2 Questions 1- 9

1               2               3               4               5                6                7               8                9

2                     2                     1                      -2                     1                       2                       3                      3                       0
2                     2                     3                     -3                    -1                      1                       -1                     1                       3
3                     2                     -1                     -1                     3                       1                       -2                    2                       3
3                     3                      1                      -3                    2                       2                       3                      3
2                     3                     -3                    3                      1                       2                       2                      0                       -2
2           1           2           3           3            2            3           3            3

2                                             -1                     -1                                               -1
2                     2                     2                     3                      3                       3                       2                     -1                      2
2                      1                      0                     -1                     1                       2                       -1                     3
3                     -2                    1                      -3                    3                                                -3                    3
2                      1                                                                     1                                                1                      -1                      3
3           3           1            3           1            2            2                         3

3           2           2           1            1            1            2           2            -2

29          22          9           -1           18           18           10          18           13

2,4166667 1,6923077 0,8181818 -0,0833333 1,38461538 1,8 0,7692308 1,63636364 1,44444444
0,5149287 1,315587 1,6624188 2,5390884 1,38675049 0,63245553 2,0878157 1,62927759 2,18581284
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Group 2 Questions 10- 18

10         11         12         13         14         15         16        17         18

3 2 1 3 3 3 0 3 1
1                      3                     2                     2                     -1                    2                     1                     3                     1
3                   3                  2                  2                   1                   -2                 0                  2                  1
2 2 3 3 3 0 1 1
3 3 3 0 3 1 2 3 2
2                   3                  3                  3                  3                  3                  -2                                     -2
-1                  2                  2                  2                  3                  0                  0                  0                  1
3                   2                  3                  2                  -1                  -3                 -3                 0                  2
-1                  2                  3                  3                  2                  2                  -2                 -2                 2
1                   1                                                           2                  2                  -3                 -3                 1
333223233
3          3          3          3                      2          2          0          3

1                   -1                  1                   1                   3                   1                   -3                 1                   0

23         28         29         26         23         14         -5          11         15

1,7692308 2.1538462 2,4166667 11666667 1,9166667 1,0769231 4,3846154 0,9166667 1,25

1.4806444 1,1435437 0,7929615 0,9374369 1,505042 1,8912755 1,9806759 2,0207259 1,3568011
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Group 2 Questions 19- 27

19         20         21         22         23         24         25         26         27

3                     0                     3                     3                     -3                    1                                                                    3
2                     -1                    2                     -3                                           0                     2                     1                     2
3                     2                     3                     -2                    0                     -2                    2                     1                      1

2            3            1                                       2            0            0

3                     0                     3                     -2                    -1                    -2                    1                      1                     2
3                                            3                     -2                    0                     -3                    2                     2                     2
2                     3                     2                     2                                            -3
2                                            0                     0                     -2                    -3                                                                  2
2                     2                     2                     -2                                           -2                                           2                     2
2                     2                     2                     1                                             -2                                                                  3
3                     3                     3                     0                     2                     -1
3                     3                     3                     -3                    -3                    -2                    3                     3                     3
3                     1                     2                     -1                     1                     -1                    0                     0                     1

31          17          31          -8          -6          -20         12          10          21

2,5833333 1,5454545 2,3846154 -0,6153846 -0,75 -1,6666667 1,7142857 1,25 1,9090909

0,5149287 1,3684763 0,8697185 1,9381461 1,8322508 1,2309149 0,9511897 1,0350983 0,9438798
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Group 2 Questions 28- 36

28         29         30         31         32         33         34         35         36

2 3 3 1 0 3 3 2 0
-2                    3                     3                     -3                    2                     1                     3                     1                     3
1 2 2 2 3 1 1 1 0

0           3           3           3           2

2                  3                  -2                 -2                 2                  2                  2                  2                  -2
3           2           2           2           2           2                       2           3

2                     0                                            0                                            1                                            -1
0                     2                     2                     -2                    2                     1                     0                     0                     2
-2                    2                     2                                            2                     2                     3                     3
2 2 2 2 3 3 2 2 1

3                     -3                                           1                     3                     2                     2                     2
233332332
0 2 2 2 2 1 2 2 2

8          29         16         8          25         24         24         20         12

0,8 2,4166667 1,2307692 0,8 1,9230769 2   2 1,8181818 1,0909091
1,7511901 0,5149287 1,9215378 2,2509257 1,037749 0,8528029 0,9534626 0,8738629 1.6403991
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Group 2 Questions 37-45

37                38                39                40                41                42                                    44                45

3                  3                  3                  -3                 0                  1                                      0                  2
3           3           1           2           1           2                       3           3

0           2           3           3           3           3                       2           1

1                      1                     -3                    3                     3                                            3                     3
3           3           3           3           3           3                       3           3

3                     3                                            -3                    3                     3
0                     0                     -2                                          2                                            1                      1

3           3           3           3           3           2                       3           3

2                  2                  2                  -2                 3                  3                                      3                  3
3            3            0            1            1                          3            3

-1                  0                  1                   -1                  2                  1                                       2                  2
3           3           3           3           3           3                       3           3

-1                    0                     -1                    0                     2                    2                                            2                     3

18         26         22         0          27         29                     28         30

1,8   2   1,8333333 0 2,25 2,2307692 2.3333333 2,5
1,7511901 1,29099445 1,4034589 2,5166115 1,0552897 0,8320503 0,9847319 0,797724
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Group 3 Questions 1- 9

1               2               3               4               5                6                7               8                9

3            3            3            3            3             3             3            2             3

3            3            3             1             3             3             3            2             3

3                     2                     2                      1                      2                       2                       3                      2                       -3
3                     3                     2                      1                      3                       2                       1                      2                       -2
3                     3                     3                      2                      3                       3                       2                      -1                      3
3            3            3            3            3             3                           3             3

3                     3                     3                      1                      3                       3                       3                      1                       -2
3                     3                     3                     2                     3                       3                       2                                               -2
3           3           3           3           3            3                                      2

3           3           3           3           2            3            3           2            3

3                     -1                     3                     -1                     3                       2                       2                      3                       3
3                     3                     3                     -2                    3                       -2                      3                     3                       -2
3                     3                     3                     -1                     3                       3                       0                      3                       -2
3           3           3           3           3            2            3           2            3

3           3           3           0           3            3            3           0            3

45         40         43          19          43          36          31          24          13
3 2,6666667 2,8666667 1,2666667 2,86666667 2,4 2,3846154 1,84615385 0,86666667
0 1,0465362 0,3518658 1,6676188 0,35186578 1,2983506 0,9607689 1,21423185 2,58751582
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Group 3 Questions 10- 18

10         11         12         13         14         15         16        17         18

333303022
3                   1                   3                  3                  3                  -3                 2                  3                  3
333302222
2           2           3           3                       2           2           1           2

3                   3                  3                  3                  3                  3                  0                  -2                 2
3                     3                     3                     3                     0                     -2                    0                     3                     3
3                   3                  3                  3                  1                   3                  2                  -2                 2
3 3 3 3 2 3 1 0 3
3           3           3           3                       3           1                        3

3                     3                     3                     3                     1                      1                      1                     -1                    3
2                   3                  2                  2                                      3                  -1                                      1
3           3           3           3           2           3                        3           3

2                      1                     3                     3                     3                     3                     -2                    -2                    3
333333333
3                     3                     3                     3                     0                     3                     -2                    0                     3

42          40         44         44         18         30         9          10         38

2,8 2,6666667 2,9333333 2.9333333 1,5   2 0,6428571 0,7692308 2,5333333

0,4140393 0,7237469 0,2581989 0,2581989 1,3142575 1,9272482 1,549548 2,0475126 0,6399405
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Group 3 Questions 19- 27

19         20         21         22         23         24         25         26         27

3                     -3                    3                     -2                    2                     -3                                                                  2
1                      1                      1                      -2                    2                     4                    0                     0                     3
3                     -2                    3                     3                     -3                    -2                    -2                    -1                    3
2                     2                     1                     -2                    1                     -2                    1                     -2                    2
2                     -2                    3                     1                     3                     -2                    1                     -3                    3
3                                       3                  3                  3                                                           -3                 3
3                                            3                     2                     3                     -2                    2                     -2                    3
3                        3           2                       0           0           2           3

3                     2                     3                     2                     3                                            2                     -2                    3
1                     3                     1                     3                     -3                    -3                                                                  3
3                     3                     3                     2                     1                     -3                    1                      3                     2
3                  1                   3                  -3                 0                  -3                 -3                 0                  2
3                     -1                    3                     2                     1                     -2                    0                     0                     3
-3                 3                  3                  3                  3                                      3                  3                  3
3                  -3                 3                  3                  2                  3                  0                  0                  3

33         4          39         17         18         -21         5          -5          41

2,2   0,3333333 2,6 1,1333333 1,2857143 -1,75 0,4166667 -0.3846154 2.7333333

1,6124515 2,3868326 0,8280787 2,1995671 2,0542104 1,7122553 1,6764862 2,0631069 0,4577377
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Group 3 Questions 28- 36

28         29         30         31         32         33         34         35         36

3                     3                     3                     -3                    -3                    1                      2                     -2
-2                    2                     2                     -1                    -1                    -1                     1                      2                     2
3                     3                     3                     2                     -2                    2                     3                     0                     2
233222222
2 3 3 3 1 0 3 2 3
3                                    3                       3           3           3           0

3           3           3           2                       3           3           3           2

3 3 3 1 3 2 3 3 3
3           3           3           3           2           1           3           3           1

3                     3                     3                     -2                    -2                    1                      3                     2                     -3
2           3           3           2           1           2           3           2           3

3                     3                     3                     -3                    -3                    2                     3                     2                     2
2                     3                     3                     -3                    3                     3                     3                     0                     3
3           3           3                        3           3           3           3

3           2           3           2           2           2           3           2           3

2,92857143 0,26726124
36          40          41          8           6           26          41          27          23

34 2,8571429 2.9285714 0,5714286 0,4615385 1,7333333 2,7333333 1,8 1,7692308

1,2983506 0,3631365 0,2672612 2,4087752 2.3315011 1,1629192 0,5936168 1,4242793 1,6908502
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Group 3 Questions 37-45

37         38         39         40         41         42                     44         45

3                  -2                 2                  3                                      3                                      2                  3
3           2           3           2           2           2                       3           3

3           3           2           2           2           3                       3           3

3           2           2           2           2           2                       2           2

3          3          3          2                     3                      3          3

3           3           3           3           3           3                       3           3

3           3           3           3           3           3                       3           3

3           3           3           3           3           3                       3           3

3           3           3           3           3           3                       3           3

3           3           3           3           3           3                       3           3

3           2           2           1           3                                   3           2

3           3           3           3           3           3                       3           3

0           3           0           3           3           3                       3           3

3                        3

3           3           3           2           3           3                       3           3

1,34245961 2,53333333 2.5 0.6504436
42         34         38         35         33        37                   40        40
18 2,42857143 2,5333333 2,5 2,75 2,8461538 2,8571429 2,8571429

0,7745967 1,34245961 0,8338094 0,6504436 0,452267 0,3755338 0,3631365 0,3631365
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Group 4 Questions 1- 9

1                 2                3                4                 5                  6                 7                 8                  9

333332203
3                   3                  3                   -3                  3                    3                                                              3
332023223
-1                     2                     2                                             3                       2                      -2                    3                       2
3                     3                     2                     0                      2                       2                       -2                    2                       -2
0                     0                                             -3                    -2                      1                       0                                              2
2                     2                      1                      1                      2                       2                       3                     -1                      -1
3                     3                     0                     3                      3                       2                       2                     -2                      0
3                   3                  3                   -2                  3                    -2                   -2                                        3
3                   2                   2                   2                   3                    2                    2                   2                    -2
-3                    2                     3                     3                      3                       3                       3
2           2           1            1            3            2            3           0            2

0                     0                     1                      -1                     2                       3                      3                                               -1

2           0           1            1            2            1            0           0            2

2                     2                     2                     -1                     -1                      0                      -1                     2                       0
-2                    3                     2                     -1                     0                       0                       0                     -1
3           3           2           0           0            3            3           0            1

2                   3                   3                   -1                  2                    1                    1                   2                    0
0                   -2                 3                   2                   3                                         -2                                        3
3                   3                   1                   -1                  2                    2                    2                   1                    -2

2                     0                     -2                    2                                               2                                               1

31          42         37          1           40          32          19          10          17

1,55 2 1,85 0,05 1,9047619 1,68421053 0,95 0,71428571 0,89473684
1,8771479 1,3784049 0,9880869 1,9049796 1,44584791 1,29325737 1,9049796 1,48989269 1,8527678
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Group 4 Questions 10- 18

10         11         12         13         14         15         16        17         18

1                      3                     2                     2                     0                     -3                    3                     -3                    3
33333330
3                   3                  3                  2                  -1                  0                   1                  0                  2
3                                             2                     -1                    2                     3                     2                     1                     2
2                     2                     2                     2                     2                     -1                    -1                    3                     2
2          3                                 3          1                                  3

2                   3                  3                  3                  2                  -2                 -2                 -2                 3
3                   3                  3                  3                  0                  3                  -2                 -2                 3
3           3          3          3                      3          2          -2          3

2                      2                     2                     2                     -2                    -3                    -2                   -2                    3
3                      3                     3                     3                                            3                     -3                    -3                    2
2                     2                     1                     2                     3                     3                     -1                    1                     2
2                      3                     -1                    -1                                           3                     3                     -3                    -2

1 1 2 1 2 2 1 1 0
1              1              1             2             1             -1             -1

333
3                     2                     3                     2                     3                     3                     -3                   0                     2
2           1           1          2                      3          1

3            3            2            2            2            -3           -3           3            1

3                   3                  3                  3                  1                   2                  -2                 -1                 3
2                     2                     1                     3                     1                     0                     -1                    2                     2

46          46         42         41          25         19         -5         -7          34

43 2,4210526 2,1 2.05 1,4705882 0,95 4,2631579  -0,4117647  2

0,7326951 0,7685332 1,0711528 1,1909748 1,504894 2,3502519 2,1561825 2.032819 1,3228757
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Group 4 Questions 19- 27

19         20         21         22         23         24         25         26         27

3                  3                  3                  -3                 0                  -1                 2                  -3                 3
3           0           3           2                                    0                       3

3                  -2                 2                  2                  -1                  -2                 2                  2                  3
2                     2                     2                     -2                    -2                    -2                    -2                    -2                    2
3                  2                  2                  -2                 0                  0                  2                  2                  3

1              1                                           -3

3                     0                     3                     1                     0                     -3                    2                     2                     3
333200003
3                     -2                    3                     -3                    -3                    -2                    2                     1                     3
1                   -1                 -2                 3                  -1                  -2                 2                  0                  3
3                                       3                  3                  -3                 2                  -3                 2                  2
3                  0                  3                  1                   0                  -2                 3                  0                  2
3                                      2                  1                   0                  -2                 1                                       3

2                   1                                       -1                                      -2                                                         0
1                      1                      1                     -1                    -1                    0                                            1                     2
3333
3                     -2                    3                     2                     1                      -2                    0                     2                     3
2                  2                  2                  -2                 -2                 -2                                     2                  3
2                                            2                     3                                            -3                                                                  1
2                  3                  2                  0                                       -2                                                         2
2                     2                     2                     1                     -2                    -1                                                                  1

50          16          43          10 -14 -29         11         9          45

2,5 0,8888889 2,15 0,5 -0,9333333 -1,5263158 0,8461538 0,6923077 2,3684211

0,6882472 1,7785946 1,1821034 2,0900768 1,2227993 1,2635233 1,7722939 1,6525039 0,8950808
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Group 4 Questions 28- 36

28         29         30         31         32         33         34         35         36

2 0 3 1 3 3 3 3 3
333033333
2                     2                     -1                    -2                    2                     3                     2                     0                     -1
2                     2                     2                     2                     -2                    0                     2                     2                     2
2          2          2          0          0          2          2          2          2

1                     3                                                                   3                     2                     3                     3

-3                    -1                    3                     -3                    -3                   -1                    3                     3                     2
03333233

2                     3                     3                     3                                                                   2                                            -2
0                     3                     -3                    -3                    2                     1                     0                     1                      -1
-3                    3                     3                     3                     2                     2                     3                     3                     2

1                     3                     -1                    2                     2                     0                     0                     2
0                     -1                    3                     2                     1                     2                     3                     1                     2

0           0           2           1           3           2           2                        3

0                     1                     2                     2                     1                     0                     -1                    1                      1
3

3           3           3           1           2           1           2           2           2

2          2                      1           1                      2          3          1

3           3           3           3           3           3           0           3

0          1          2          1          0          0          2                      1

2                     1                     2                     -1                    -1                    2                     2                                            0

14         29         41         13         22         34         39         30         31

0,875 1,45 2,1578947 0,6842105 1,2222222 1.7894737 1,95 1,875 1,55

1,8574176 1,356272 1,572795 1,9451544 1,8005083 1,2727463 1,0990426 1,2041595 1.5035047
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Group 4 Questions 37-45

37         38         39         40         41         42                    44         45

3           3           1           3           3           3                       3           3

3           3                        3           3           3                       3           3

2          3          2          0          1          3                      3          3

2                  2                  2                  -1                  3                  2                                      2                  2
2           2           3           1           2           3                       2           2

3                         2            3                                                    3

3           3           3           0           3           3                       3           0

3           3           3           3           3           3                       3           3

1                   2                   1                   -1                                     3                                      2                  2
2                  1                   2                  -1                  -2                 3                                      3                  3
3          3          3          3          3          3                      3          3

1                   1                   2                  2                  2                  2                                      3                  3

-1                  3                  -2                 3                  3                                      3                  3

2           2                        3           3           2                       3           2

-1                     1                      1                     2                     0                     1                                            3                     3

1                   -2                  1                   0                  0                  3                                      3                  3
2           2           2                       2                                    3           3

3                     3                     3                     -3                    3                    3                                            3                     3
-2                    2                     1                     -2                                          2                                            2                     2
1                   2                  2                  1                   1                  2                                      2                  2

31         38         35         13         36         47                    52         51

1,7222222 1,9 2,0588235 0,6842105 2 2,6111111 2,7368421 2,55
1,4061025 1,3726655 0,8269362 1,9735088 1,4552138 0,607685 0,4524139 0,7591547
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ANNEX VII Abbreviations

ADB Asian Development Bank

AfDB African Development Bank

BIC Bank Information Center

BIC Bank Inspection Committee (ADB)

CAO Compliance Advisory ombudsman

CCO ChiefCompliance Officer

CEE Central Eastern Europe

CODE Committee on Development Effectiveness

CRMU Compliance Review and Mediation Unit

CSO Civil Society Organization

EA Environmental Assessment

EBRD European Bank for Reconstruction and Development

ECB European Central Bank

ECA Export Credit Agency

ED Executive Director

EDF European Development Fund

EIA Environmental Impact Assessment

EIB European Investment Bank

EP European Parliament

EPFI Equator Principle Financial Institution

Eps Equator Principles

EP II Equator Principles Two

EU European Union

FDI Foreign Direct Investment
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FOMC Federal Open Market Committee

FSF Finance Stability Foturn

IADB Inter-American Development Bank

IAM Independent Accountability Mechanism

IDA International Development Association

IBRD International Bank for Reconstruction and Development

ICC International Chamber of Commerce.

ICD Islamic Institute for Development of the Private Sector

ICIEC Islamic Corporation for the Insurance of Investment and Export Credit

ICSID International Center For Settlement of Investment Disputes

IDA International Development Association

IFC International Financial Corporation

IFI International Financial Institution

ILO International Labor Organization

IMF International Monetary Fund

IRM Independent Recourse Mechanism

IRTI Islamic Research and Training Institute

IsDB Islamic Development Bank

JBIC Japan Bank for International Cooperation

MAI Multilateral Agreement on Investment

MC Main Complex Building

MDB Multilateral Development Bank

MFI Multilateral Financial Institution

MIGA Multilateral Investment Guarantee Agency

MPC Monetary Policy Committee
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NBA Narmada Bachao Andolan's (Save Narmada Movement)

NGO Nongovernmental Organization

ODA Official Development Assistance

OED Organization Evaluation Department

PAD Project Appraisal Document

PRSP Poverty Reduction Strategy Papers

RBC Royal Bank of Canada

TNC Transnational Corporation

UDHR Universal Declaration ofHuman Rights

UN United Nations

UNCTAD United Nations Conference on Trade and Development

UNEP United Nations Environment Program

US United States ofAmerica

USA Unites Stated of America

WB World Bank

WTO World Trade Organization
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ANNEX VIII Resolution Establishing the Inspection Panel of
the World Bank

September 22,1993
INTERNATIONAL BANK FOR RECONSTRUCTION AND DEVELOPMENT
INTERNATIONAL DEVELOPMENT ASSOCIATION
Resolution No. IBRD 93-10
Resolution No. IDA 93-6
"The World Bank Inspection Panel"
The Executive Directors:
Hereby resolve:
1. There is established an independent Inspection Panel (hereinafter called the Panel),
which shall have the powers and shall function as stated in this resolution.
Composition of the Panel
2. The Panel shall consist of three members ofdifferent nationalities from Bank
member countries. The President, after consultation with the Executive Directors,
shall nominate the members of the Panel  to be appointed by the Executive
Directors.
3.  The first members of the Panel shall be appointed as follows. one for three years,
one for four years and one for five years. Each vacancy thereafter shall be filled for
a period of five years, provided that no member may serve for more than one term.
The term of appointment of each member of the Panel shall be subject to the
continuity of the inspection function established by this Resolution.
4.  Members of the Panel shall be selected on the basis of their ability to deal
thoroughly and fairly with the requests brought to them, their integrity and their
independence from the Bank's Management, and their exposure to developmental
issues and to living conditions in developing countries. Knowledge and experience
of the Bank's operations will  also be desirable.
5. Executive Directors, Alternates, Advisors and staff members of the Bank Group
may not serve on the Panel until two years have elapsed since the end of their
service  in the Bank Group. For purposes  of this Resolution,  the term "staff' shall
mean all persons holding Bank Group appointments as defined in Staff Rule 4.01
including persons hold ing consultant and local consultant appointments.
6. A Panel member shall be disqualified from participation in the hearing and
investigation of any request related to a matter in which he/she has a personal
interest or had significant involvement in any capacity.
7. The Panel member initially appointed for five years shall be the first Chairperson of
the Panel, and shall hold such office for one year. Thereafter, the members of the
Panel shall elect a Chairperson for a period of one year.
8. Members of the Panel may be removed from office only by decision of the
Executive Directors, for cause.
9.  With the exception of the Chairperson who shall work on a full-time basis at Bank
headquarters, members of the Panel shall be expected to work on a full-time basis
only when their workload justifies such an arrangement, as will be decided by the
Executive Directors on the recommendation of the Panel.
10.  In the performance of their functions, members of the Panel shall be officials of the
Bank enjoying the privileges and immunities accorded to Bank officials, and shall
be subject to the requirements of the Bank's Articles ofAgreement concerning their

414



exclusive loyalty to the Bank and to the obligations of subparagraphs (c) and (d) of
paragraph 3.1 and paragraph 3.2 of the Principles of Staff Employment concerning
their conduct as officials of the Bank.  Once they begin to work on a full-time basis,
they shall receive remuneration at a level to be determined by the Executive
Directors upon a recommendation of the President, plus normal benefits available
to Bank fixed-term staff. Prior to that time, they shall be remunerated on aper diem
basis and shall be reimbursed for their expenses on the same basis as the members
of the Bank's Administrative Tribunal. Members of the Panel may not be employed
by the Bank Group, following the end of their service on the Panel.
11. The President, after consultation with the Executive Directors, shall assign a staff
member to the Panel as Executive Secretary, who need not act on a full-time basis
until the workload so justifies. The Panel shall be given such budgetary resources
as shall be sufficient to carry out its activities.
Powers of the Panel
12. The Panel shall receive requests for inspection presented to it by an affected party
in the territory of the borrower which is not a single individual (i.e., a community of
persons such as an organization, association, society or other grouping of
individuals), or by the local representative of such party or by another
representative in the exceptio nat cases where the party submitting the request
contends that appropriate representation is not locally available and the Executive
Directors so agree at the time they consider the request for inspection. Any such
representative shall present to the Pane 1 written evidence that he is acting as agent
of the party on behalfofwhich the request is made. The affected party must
demonstrate that its rights or interests have been or are likely to be directly affected
by an action or omission of the Bank as a result of a failure of the Bank to follow its
operational policies and procedures with respect to the design, appraisal and/or
implementation of a project financed by the Bank (including situations where the
Bank is alleged to have failed in its follow-up on the borrowets obligations under
loan agreements with respect to such policies and procedures) provided in all cases
that such failure has had, or threatens to have, a material adverse effect. In view of
the institutional responsibilities of Executive Directors in the observance by  the
Bank of its operational policies and procedures, an Executive Director may in
special cases of serious alleged violations of such policies and procedures ask the
Panel for an investigation, subject to the requirements of paragraphs 13 and 14
below. The Executive Directors, acting as a Board, may at any time instruct the
Panel to conduct an investigation. For purposes of this Resolution, "operational
policies and procedures" consist of the Bank's Operational Policies, Bank
Procedures and Operational Directives, and similar documents issued before these
series were started, and does not include Guidelines and Best Practices and similar
documents or statements.
13. The Panel shall satisfy itself before a request for inspection is heard that the subject
matter of the request has been dealt with by the Management of the Bank and
Management has failed to demonstrate that it has followed, or is taking adequate
steps to follow the Bank's policies and procedures. The Panel shall also satisfy
itself that the alleged violation of the Bank's policies and procedures is of a serious
character.
14. In considering requests under paragraph 12 above, the following requests shall not
be heard by the Panel:
(a) Complaints with respect to actions which are the responsibility ofother
parties, such as a borrower, or potential borrower, and which do not involve
any action or omission on the part of the Bank.
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(b) Complaints against procurement decisions by Bank borrowers from
suppliers of goods and services financed or expected to be financed by the
Bank under a loan agreement, or from losing tenderers for the supply of any
such goods and services, which will continue to be addressed by staff under
existing procedures.
(c) Requests filed after the Closing Date of the loan financing the project with
respect to which the request is filed or after the loan financing the project
has been substantially disbursed. 1
(d) Requests related to a particular matter or matters over which the Panel has
already made its recommendation upon having received a prior request,
1  This will be deemed to be the case when at least ninety five percent of the loan proceeds have
been disbursed.
unless justified by new evidence or circumstances not known at the time of
the prior request.
15. The Panel shall  seek the advice of the Bank's Legal Department on matters related
to the Bank's rights and obligations with respect to the request under consideration.

Procedures
16. Requests for inspection shall be in writing and shall state all relevant facts,
including, in the case of a request by an affected party, the harm suffered by or
threatened to such party or parties by the alleged action or omission of the Bank.
All requests shall explain the steps already taken to deal with the issue, as well as
the nature of the alleged actions or omissions and shall speci& the actions taken to
bring the issue to the attention of Management, and Management's response to such
action.
17. The Chairperson of the Panel shall inform the Executive Directors and the President
of the Bank promptly upon receiving a request for inspection.
18.  Within 21  days of being notified of a request for inspection, the Management of the
Bank shall provide the Panel with evidence that it has complied, or intends to
comply with the Bank's relevant policies and procedures.
19. Within 21  days of receiving the response of the Management as provided in the
preceding paragraph, the Panel shall determine whether the request meets the
eligibility criteria set out in paragraphs 12 to 14 above and shall make a
recommendation to the Executive Directors as to whether the matter should be
investigated. The recommendation of the Panel shall be circulated to the Executive
Directors for decision within the normal distribution period. In case the request was
initiated by an affected party, such party shall be informed of the decision of the
Executive Directors within two weeks ofthe date of such decision.
20.  If a decision  is made by the Executive Directors to investigate the request,  the
Chairperson of the Panel shall designate one or more of the Panel's members
(Inspectors) who shall have primary responsibility for conducting the inspection.
The Inspector(s) shall report his/her (their) findings to the Panel within a period to
be determined by the Panel taking into account the nature ofeach request.
21. In the discharge of their functions, the members of the Panel shall have access to all
staff who may contribute information and to all pertinent Bank records and shall
consult as needed with the Director General, Operations Evaluation Department
and the Internal Auditor. The borrower and the Executive Director representing the
borrowing (or guaranteeing) country shall be consulted on the subject matter both
before the Panel's recommendation on whether to proceed with the investigation
and during the investigation. Inspection in the territory of such country shall be
carried out with its prior consent.
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22. The Panel shall submit its report to the Executive Directors and the President. The
report of the Panel shall consider all relevant facts, and shall conclude with the
Panel's findings on whether the Bank has complied with all relevant Bank policies
and procedures.
23. Within six weeks from receiving the Panel's findings, Management will submit to
the Executive Directors for their consideration a report indicating its
recommendations in response to such findings. The findings of the Panel and the
actions completed during project preparation also will be discussed in the Staff
Appraisal Report when the project is submitted to the Executive Directors for
financing.  In all cases of a request made by an affected party, the Bank shall,
within two weeks of the Executive Directors' consideration ofthe matter, inform
such party ofthe results ofthe investigation and the action taken in its respect, if
any.

Decisions of the Panel
24. All decisions of the Panel on procedural matters, its recommendations to the
Executive Directors on whether to proceed with the investigation of a request, and
its reports pursuant to paragraph 22, shall be reached by consensus and, in the
absence of a consensus, the majority and minority views shall be stated.

Reports
25. After the Executive Directors have considered a request for an inspection as set out
in paragraph  19, the Bank shall make such request publicly available together with
the recommendation of the Panel on whether to proceed with the inspection and the
decision of the Executive Directors in this respect. The Bank shall make publicly
available the report submitted by the Panel pursuant to paragraph 22 and the Bank's
response thereon within two weeks after consideration by the Executive Directors
ofthe report.
26. In addition to the material referred to in paragraph 25, the Panel shall furnish an
annual report to the President and the Executive Directors concerning its activities.
The annual report shall be published by the Bank.

Review
27. The Executive Directors shall review the experience of the inspection function
established by this Resolution after two years from the date of the appointment of
the first members of the Panel.

Application to IDA projects
28..In this resolution, references to the Bank and to loans include references to the
Association and to development credits.
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ANNEX IX Equator Principles
4 June 2003
THE "EQUATOR PRINCIPLES"
AN INDUSTRY APPROACH FOR FINANCIAL INSTITUTIONS IN
DETERMINING, ASSESSING AND MANAGING
ENVIRONMENTAL & SOCIAL RISK
IN PROJECT FINANCING
PREAMBLE
Project financing plays an important role in financing development
throughout the world. In providing financing, particularly in emerging
markets, project financiers often encounter environmental and social policy
issues. We recognize that our role as financiers affords us significant
opportunities to promote responsible environmental stewardship and socially
responsible development.
In adopting these principles, we seek to ensure that the projects we finance
are developed in a manner that is socially responsible and reflect sound
environmental management practices.
We believe that adoption of and adherence to these principles offers
significant benefits to ourselves, our customers and other stakeholders.
These principles will foster our ability to document and manage our risk
exposures to environmental and social matters associated with the projects
we finance, thereby allowing us to engage proactively with our stakeholders
on environmental and social policy issues. Adherence to these principles
will allow us to work with our customers in their management of
environmental and social policy issues relating to their investments in the
emerging markets.
These principles are intended to serve as a common baseline and framework
for the implementation of our individual, internal environmental and social
procedures and standards for our project financing activities across all
industry sectors globally.
In adopting these principles, we undertake to review carefully all proposals
for which our customers request project financing. We will not provide
loans directly to projects where the borrower will not or is unable to comply
with our environmental and social policies and processes.
STATEMENT OF PRINCIPLES
We will  only provide  loans  directly  to projects  in  the following
circumstances:
1.  We have categorised the risk of a project in accordance with internal
guidelines based upon the environmental and social screening criteria
of the  IFC as described in the attachment to these Principles (Exhibit
D.

2. For all Category A and Category B projects, the borrower has
completed an Environmental Assessment (EA), the preparation of
which is consistent with the outcome of our categorisation process and
addresses to our satisfaction key environmental and social issues
identified during the categorisation process.
3. In the context ofthe business of the project, as applicable, the EA
report has addressed:
a) assessment of the baseline environmental and social conditions
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b) requirements under host country laws and regulations,
applicable international treaties and agreements
c) sustainable development and use of renewable natural resources
d) protection of human health, cultural properties, and
biodiversity, including endangered species and sensitive
ecosystems
e) use of dangerous substances
f) major hazards
g) occupational health and safety
h) fire prevention and life safety
i) socioeconomic impacts
j) land acquisition and land use
10 involuntary resettlement
1) impacts on indigenous peoples and communities
m) cumulative impacts of existing projects, the proposed project,
and anticipated future projects
n) participation of affected parties in the design, review and
implementation of the project
o) consideration of feasible environmentally and socially
preferable alternatives
p) efficient production, delivery and use of energy
q) pollution prevention and waste minimization, pollution controls
(liquid effluents and air emissions) and solid and chemical
waste management
Note: In each case, the EA will have addressed compliance with
applicable host country laws, regulations and permits required by the
project. Also, reference will have been made to the minimum
standards applicable under the World Bank and IFC Pollution
Prevention and Abatement Guidelines (Exhibit III) and, for projects
located in low and middle income countries as defined by the World
Bank Development Indicators Database
(http://www.worldbank. org/data/countryclass/classgroups.htm), the
EA will have further taken into account the then applicable IFC
Safeguard Policies (Exhibit ID. In each case, the EA will have
addressed, to our satisfaction, the project's overall compliance with
(or justified deviations from) the respective above-referenced
Guidelines and Safeguard Policies.
4. For all Category A projects, and as considered appropriate for
Category B projects, the borrower or third party expert has prepared
an Environmental Management Plan (EMP) which draws on the
conclusions of the EA.  The EMP has addressed mitigation, action
plans, monitoring, management of risk and schedules.
5. For all Category A projects and, as considered appropriate for
Category B projects, we are satisfied that the borrower or third party
expert has consulted, in a structured and culturally appropriate way,
with project affected groups, including indigenous peoples and local
NGOs. The EA, or a summary thereof, has been made available to the
public for a reasonable minimum period in local language and in a
culturally appropriate manner. The EA and the EMP will take
account of such consultations, and for Category A Projects, will  be
subject to independent expert review.
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6. The borrower has covenanted to:
a) comply with the EMP in the construction and operation of the
project
b) provide regular reports, prepared by in-house staff or third party
experts, on compliance with the EMP and
c) where applicable, decommission the facilities in accordance
with an agreed Decommissioning Plan.
7. As necessary, lenders have appointed an independent environmental
expert to provide additional monitoring and reporting services.
8. In circumstances where a borrower is not in compliance with its
environmental and social covenants, such that any debt financing
would be in default, we will engage the borrower in its efforts to seek
solutions to bring it back into compliance with its covenants.
9. These principles apply to projects with a total capital  cost of $50
million or more.
The adopting institutions view these principles as a framework for
developing individual, internal practices and policies. As with all internal
policies, these principles do not create any rights in, or liability to, any
person, public or private. Banks are adopting and implementing these
principles voluntarily and independently, without reliance on or recourse to
IFC or the World Bank.

EXHIBIT I: ENVIRONMENTAL AND SOCIAL SCREENING PROCESS
Environmental screening of each proposed project shall be undertaken to determine the
appropriate extent and type of EA. Proposed projects  will be classified into one of three
categories, depending on the type, location, sensitivity, and scale of the project and the
nature and magnitude of its potential environmental and social impacts.

Category A: A proposed project is classified as Category A if it is likely to have
Significant adverse environmental impacts that are sensitive, diverse, or unprecedented. A
potential impact is considered "sensitive" if it may be irreversible (e. g., lead to loss of a
major natural habitat) or affect vulnerable groups or ethnic minorities, involve
involuntary displacement or resettlement, or affect significant cultural heritage sites..
These impacts may affect an area broader than the sites or facilities subject to physical
works. EA for a Category A project examines the project's potential negative and positive
environmental impacts, compares them with those of feasible alternatives (including, the
"without project" situation), and recommends any measures needed to prevent, minimize,
mitigate, or compensate for adverse impacts and improve environmental performance. A
full environmental assessment is required which is normally an Environmental Impact
Assessment (EIA).

Category B: A proposed project is classified as Category B if its potential adverse
environmental impacts on human populations or environmentally important areas-
including wetlands, forests, grasslands, and other natural habitats-are less adverse than
those of Category A projects. These impacts are site-specific;  few i f any of them are
irreversible; and in most cases mitigatory measures can be designed more readily than for
Category A projects. The scope of EA for a Category B project may vary from project to
project, but it is narrower than  that of Category A  EA. Like Category A EA, it examines
the project's potential negative and positive environmental impacts and recommends any
measures needed to prevent, minimize, mitigate, or compensate for adverse impacts and
improve environmental performance.
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Category C: A proposed project is classified as Category C  if it is likely  to have minimal
or no adverse environmental impacts. Beyond screening, no further EA action is required
for a Category C project.

EXHIBIT II: IFC SAFEGUARD POLICIES
As of 4 June 2003, the following is a list of IFC Safeguard Policies:
Environmental Assessment
OP4.01 (October 1998)
Natural Habitats
OP4.04 (November 1998)
Pest Management
OP4.09 (November  1998)
Forestry
OP4.36 (November 1998)
Safety ofDams
OP4.37 (September  1996)
Indigenous Peoples
OD4.20 (September 1991)
Involuntary Resettlement
OP4.30 (June  1990)
Cultural Property
OPN11.03 (September 1986)
Child and Forced Labor
Policy Statement (March  1998)
International Waterways
OP 7.50 (November 1998)*

*Note: The principal requirements relate to the role of IFC as a multi-lateral agency and
notification requirements between riparian states which are generally outside the remit of
private sector operators or funders.  It is referenced for the sake of completeness. The
substantive elements of good practice with respect to environmental and social aspects
therein are fully covered by OP 4.01.

EXHIBIT III: WORLD BANK AND IFC SPECIFIC GUIDELINES

As of 4 June 2003,  IFC is using two sets of guidelines for its projects.
1. IFC is using all the environmental guidelines contained in the World Bank Pollution
Prevention and Abatement Handbook (PPAH). This Handbook went into official use on
July 1,1998.
2.  IFC  is also using a series of environmental, health and safety guidelines that were
written by IFC staff in 1991-1993 and for which there are no parallel guidelines in the
Pollution Prevention and Abatement Handbook. Ultimately new guidelines,
incorporating the concepts of cleaner production and environmental management
systems, will be written to replace this series of IFC guidelines. When completed these
new guidelines will also be included in the Pollution Prevention and Abatement
Handbook.
Where no sector specific guideline exists for a particular project then the World Bank
General Environmental Guidelines and the IFC General Health and Safety Guideline will
be applied, with modifications as necessary to suit the project.*
The table below lists both the World Bank Guidelines and the IFC Guidelines.
World Bank Guidelines (PPAH)
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1. Aluminum Manufacturing
2. Base Metal and Iron Ore Mining
3. Breweries
4. Cement Manufacturing
5. Chlor-Alkali Plants
6. Coal Mining and Production
7. Coke Manufacturing
8. Copper Smelting
9. Dairy Industry
10. Dye Manufacturing
11. Electronics Manufacturing
12. Electroplating Industry
13. Foundries
14. Fruit and Vegetable Processing
15. General Environmental Guidelines
16. Glass Manufacturing
17. Industrial Estates
18. Iron and Steel Manufacturing
19. Lead and Zinc Smelting
20. Meat Processing and Rendering
21. Mini Steel Mills
22. Mixed Fertilizer Plants
23. Monitoring
24. Nickel Smelting and Refining
25. Nitrogenous Fertilizer Plants
26. Oil and Gas Development (Onshore)
27. Pesticides Formulation
28. Pesticides Manufacturing
29. Petrochemicals Manufacturing
30. Petroleum Refining
31. Pharmaceutical Manufacturing
32. Phosphate Fertilizer Plants
33. Printing Industry
34. Pulp and Paper Mills
35. Sugar Manufacturing
36. Tanning and Leather Finishing
37. Textiles Industry
38. Thermal Power Guidelines for New Plants
39. Thermal Power Rehabilitation of Existing Plants
40. Vegetable Oil Processing
41. Wood Preserving Industry

IFC Guidelines
1. Airports
2. Ceramic Tile Manufacturing
3. Construction Materials Plants
4. Electric Power Transmission and Distribution
5. Fish Processing
6. Food and Beverage Processing
7. Forestry Operations: Logging
8. Gas Terminal Systems
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9. General Health and Safety
10. Health Care
11. Geothermal Projects
12. Hazardous Materials Management
13. Hospitals
14. Office Buildings
15. Offshore Oil & Gas
16. Polychlorinated Biphenyls (PCBs)
17. Pesticide Handling and Application
18. Plantations
19. Port and Harbor Facilities
20. Rail Transit Systems
21. Roads and Highways
22. Telecommunications
23. Tourism and Hospitality Development
24. Wildland Manage
25. Wind Energy Conversion Systems
26. Wood Products Industries
27. Waste Management Facilities
28. Wastewater Reuse
* Exception (the following are World Bank Guidelines not contained in the PPAH and
currently in use)
Mining and Milling - Underground
Mining and Milling - Open Pit

423



ANNEX X Draft Equator Principles II

EP FINAL DRAFT - March 2006
The "Equator Principles"
A financial industry benchmark for determining,
assessing and managing environmental & social risk in
project financing
www.equator-Drinciples.com

PREAMBLE
Project financing, a method of funding in which the lender looks primarily to the revenues
generated by a single project both as the source of repayment and as security for the
exposure, plays an important role in financing development throughout the world. 1 Project
financiers may encounter social and environmental issues that are both complex and
challenging, particularly with respect to projects in the emerging markets.
The Equator Principles Financial Institutions (EPFIs) have consequently adopted these
Principles in order to ensure that the projects we finance are developed in a manner that is
socially responsible and reflect sound environmental management practices. We believe
that adoption of and adherence to these Principles offers significant benefits to ourselves,
our borrowers and local stakeholders through our borrowers' engagement with locally
affected communities. We therefore recognize that our role as financiers affords us
opportunities to promote responsible environmental stewardship and socially responsible
development.
These Principles are intended to serve as a common baseline and framework for the
implementation by each EPFI of its own internal social and environmental policies,
procedures and standards related to its project financing activities. We will not provide loans
to projects where the borrower will not or is unable to comply with our respective social and
environmental policies and procedures that implement the Equator Principles.

SCOPE
The Principles apply to all new project financings with total capital costs of $10 million or
more across all industry sectors globally. In addition, while the Principles are not intended to
be applied retroactively, we will apply them to all project financings covering expansion or
upgrade of an existing project where changes in project scale or scope create significant
additional environmental and/or social impacts or significantly change the nature or degree of
an existing impact.

1 Project finance is "a method of funding in which the lender looks primarily to the revenues
generated by a single
project, both as the source of repayment and as security for the exposure.  This  type of financing is
usually for large,
complex and expensive installations that might include, for example, power plants, chemical
processing plants, mines,
transportation infrastructure, environment, and telecommunications infrastructure. Project finance
may take the form of
financing of the construction of a new capital installation, or refinancing of an existing
installation, with or without
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improvements. In such transactions, the lender is usually paid solely or almost exclusively out of
the money generated by
the contracts for the facility's output, such as the electricity sold by a power plant. The borrower
is usually an SPE (Special
Purpose Enterprise) that is not permitted to perform any function other than developing, owning,
and operating the
installation. The consequence is that repayment depends primarily on the project's cash flow and
on the collateral value of
the project's assets." Source: Basel Committee on Banking Supervision, International
Convergence of Capital
Measurement and Capital Standards ("Basel  II"), June 2004. htto://www.bis.orv/oubl/bcbs 107.pdf
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The Principles also extend to project finance advisory activities wherein EPFIs commit to
make our clients aware of the content, application and benefits ofapplying the Principles to
the anticipated project. The EPFI requests that the client communicate to the EPFI its
intention to adhere to the requirements of the Principles when seeking future financing.

STATEMENT OF PRINCIPLES
EPFIs will only provide  loans  to projects  in the following circumstances:
1. As part of its social and environmental review, the EPFI has been able to categorize the
project based on the magnitude of its potential impacts and risks and in accordance with
guidelines based upon the environmental and social screening criteria of the IFC (Exhibit I).
2. For each project assessed as being either Category A or Category B, the borrower has
completed and disclosed a Social and Environmental Assessment (SEA)2, which addresses
to the EPFI's satisfaction all relevant social and environmental issues and risks. The SEA
should address, as appropriate, the relevant potential impacts and risks listed in Exhibit II.
The SEA should also propose mitigation measures relevant and appropriate to the nature
and scale of the proposed project.
3.  The SEA should include an assessment of compliance with applicable host country  laws,
regulations and permits, and the relevant social and environmental impacts and risks of the
project.
Successful completion of a SEA (or its equivalent) process under and in compliance with
local or national law in High-Income OECD Countries, as defined by the World Bank
Development Indicators Database, is considered to be an acceptable substitute to the IFC
Performance Standards (Exhibit III) and the World Bank Pollution Prevention and Abatement
Handbook (PPAH) Guidelines (Exhibit IV).
For projects located in non-OECD countries, and those located in OECD countries not
designated as High-Income, as defined by the World Bank Development Indicators
Database, the SEA will also refer to the then applicable IFC Performance Standards (Exhibit
III) and the World Bank Pollution Prevention and Abatement Handbook (PPAH) and IFC
Environmental Health and Safety Guidelines (Exhibit IV). The SEA will establish to a
participating EPFI's satisfaction the project's overall compliance with, orjustified deviation
from, the respective Performance Standards and PPAH Guidelines.
4. For all Category A and Category B projects located in non-OECD countries, and those
located in OECD countries not designated as High-Income, as defined by the World Bank
Development Indicators Database, the borrower has prepared an Action Plan (AP)3 which
draws on the conclusions of the SEA. The AP will describe and prioritize the actions needed
2 Social and Environmental Assessment (SEA) is a process that determines the social and
environmental impacts and
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risks (including labor, health, and safety) of a proposed project in its area of influence. For the
purposes of Equator
Principles compliance, this will be an adequate and objective evaluation and presentation of the
issues, whether prepared
by the borrower, consultants or external experts. Depending on the nature and scale of the project,
the assessment may
comprise a full-scale social and environmental impact assessment, a limited or focused
environmental or social
assessment, or straight-forward application of environmental siting, pollution standards, design
criteria, or construction
standards. One or more specialized studies may also need to be undertaken.
3  The Action  Plan may range from a brief description of routine mitigation measures to a series

of documents (e.g.,
resettlement action plan, indigenous peoples plan, emergency preparedness and response plan,
decommissioning plan,
etc). The level ofdetail and complexity of this Plan and the priority of the identified measures and
actions will be
commensurate with the project's potential impacts and risks.
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to implement mitigation measures or corrective actions, and monitoring measures necessary
to manage the impacts and risks identified in the SEA. Borrowers will establish a social and
environmental management system that addresses the management of these impacts, risks,
and corrective actions required to comply with applicable host country laws and regulations,
and requirements of the applicable Performance Standards and EHS Guidelines, as defined
in the AP. For Category A projects and, as appropriate, for Category B projects, the SEA and
AP will be subject to independent expert review.
5. For all Category A and, as appropriate, Category B projects located in non-OECD
countries, and those located in OECD countries not designated as High-Income, as defined
by the World Bank Development Indicators Database, the borrower or third party expert has
consulted with project affected communities in a structured and culturally appropriate
manner. 4 For projects with significant adverse impacts on affected communities, the
consultation process will ensure their free, prior and informed consultation and facilitate their
informed participation as a means to establish, to the satisfaction of the EPFI, whether a
project has adequately incorporated affected communities' concerns.5
In order to accomplish this, the SEA documentation or a non-technical summary thereof,
will be made available to the public by the borrower for a reasonable minimum period in the
local language and in a culturally appropriate manner. The SEA and the resulting AP will
take account of and document the process and results  of the consultation on the  SEA.  For
Category A Projects, this consultation will be subject to independent expert review.
6. To ensure consultation, disclosure and community engagement continues through
construction and operation ofthe project, the borrower will establish appropriate procedures
in order to receive and address concerns or grievances about the project's social and
environmental performance raised by individuals or groups from among project-affected
communities.
7. An important strength of the Principles is the incorporation ofcovenants linked to
compliance. The borrower will covenant to:
a) comply with all relevant local, state and host country social and environmental laws,
regulations and permits in all material respects;
b) comply with the AP (where applicable) during the construction and operation of the project
in all material respects;
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c) provide regular reports (e.g., quarterly, semi-annually or annually), prepared by in-house
staffor third party experts, on compliance with the AP (where applicable), and on compliance
with relevant local, state and host country social and environmental laws, regulations and
permits; and
d) decommission the facilities in accordance with an agreed Decommissioning Plan (where
applicable).
4 Affected communities are communities of the local population within the project's area of
influence who are likely to be
adversely affected by the project Where such consultation needs to be undertaken in a structured
manner, EPFIs may
require the preparation ofa Public Consultation and Disclosure Plan (PCDP).
5 Consultation should be "free" (free of external manipulation, interference or coercion, and
intimidation), "prior" (timely
disclosure of information) and "informed" (relevant, understandable and accessible information),
and apply to the entire
project process and not to the early stages of the project alone. The borrower will tailor its
consultation process to the
language preferences of the affected communities, their decision-making process, and the needs
of disadvantaged or
vulnerable groups.
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8.  To ensure ongoing monitoring and reporting to EPFIs over the life of the loan, EPFIs may
require appointment of an independent environmental and/or social expert.
9. Where a borrower is not in compliance with its social and environmental covenants, each
EPFI will work with the borrower to bring it back into compliance to the extent feasible, and if
the borrower fails to re-establish compliance, each EPFI reserves the right to exercise
remedies, as considered appropriate.
10. Each EPFI adopting the Equator Principles commits to periodically report publicly about
its implementation processes and experience, taking into account appropriate confidentiality
considerations.6

DISCLAIMER
The adopting institutions view these principles as a framework for developing individual,
internal practices and policies. As with all internal policies, these Principles do not create any
rights in, or liability to, any person, public or private. Institutions are adopting and
implementing these Principles voluntarily and independently, without reliance on or recourse
to IFC or the World Bank.
6 Such reporting should at a minimum include the number of transactions screened, and the
categorization accorded to
each transaction.
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Exhibit I: Categorization of Projects

As part of its review of a project's expected social and environmental impacts, EPFIs use a
system of social and environmental categorization, based on IFC's environmental and social
screening criteria, to reflect the magnitude of impacts understood as a result of assessment.
These categories are:
0 Category A - Projects with potential significant adverse social or environmental
impacts that are diverse, irreversible or unprecedented;
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2 Category B - Projects with potential limited adverse social or environmental impacts
that are few in number, generally site-specific, largely reversible and readily
addressed through mitigation measures; and
2 Category C - Projects with minimal or no social or environmental impacts.
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Exhibit II:
Illustrative List of Potential Social and Environmental Impacts and Risks
In the context of the business of the project,  the SEA will address, where applicable,  the
following impacts and risks:
a) assessment of the baseline social and environmental conditions
b) requirements under host country laws and regulations, applicable international treaties
and agreements
c) sustainable development and use ofrenewable natural resources

d) protection of human health, cultural properties, and biodiversity, including endangered
species and sensitive ecosystems
e) use of dangerous substances
f) major hazards
g) occupational health and safety, and other labor-related issues

h) fire prevention and life safety
i) socioeconomic impacts
j) land acquisition and land use
k) involuntary resettlement
1) impacts on affected communities, and vulnerable groups (including indigenous peoples)
m) cumulative impacts of existing projects, the proposed project, and anticipated future
projects
n) consultation and participation of affected parties in the design, review and implementation
of the project
o) consideration offeasible environmentally and socially preferable alternatives
p) efficient production, delivery and use of energy
q) pollution prevention and waste minimization, pollution controls (liquid effluents and air
emissions) and solid and chemical waste management
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Exhibit III: IFC Performance Standards on Social and Environmental Sustainability
As of 31 March 2006, the following list of IFC Performance Standards were applicable:
0 Performance Standard 1: Social & Environmental Assessment & Management
System
63 Performance Standard 2: Labor and Working Conditions
3 Performance Standard 3: Pollution Prevention and Abatement
0 Performance Standard 4: Community Health, Safety and Security
3 Performance Standard 5: Land Acquisition and Involuntary Resettlement
0 Performance Standard 6: Biodiversity Conservation and Sustainable Natural
Resource Management
I  Performance Standard 7: Indigenous Peoples
E Performance Standard 8: Cultural Heritage
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Exhibit IV: World Bank and IFC Specific Guidelines
EPFIs will utilize the appropriate World Bank Pollution Prevention and Abatement Handbook
(PPAH) and IFC Environmental Health and Safety Guidelines now in place, and as may be
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amended from time-to-time.
l. IFC is using all the environmental guidelines contained in the World Bank Pollution
Prevention and Abatement Handbook (PPAH). This Handbook went into official use on July
1,1998.

2. IFC is also using a series ofenvironmental, health and safety guidelines that were written
by IFC staffin 1991-2003 and for which there are no parallel guidelines in the Pollution
Prevention and Abatement Handbook. Ultimately new guidelines, incorporating the conceptsof cleaner production and environmental management systems, will be written to replace this
series of industry sector, PPAH and IFC guidelines. When completed, these new guidelines
will be referred to as the World Bank Group Environmental Health and Safety Guidelines
(EHS Guidelines).
Where no sector specific guideline exists for a particular project then the World Bank
General Environmental Guidelines and the IFC Occupational Health and Safety Guideline
(2003) will be applied, with modifications as necessary to suit the project.*
The table below lists both the World Bank Guidelines and the IFC Guidelines as of March  1,
2006.

World Bank Guidelines (PPAH) IFC Guidelines
1. Aluminum Manufacturing 1. Airports
2. Base Metal and Iron Ore Mining 2. Ceramic Tile Manufacturing
3. Breweries 3. Construction Materials Plants
4. Cement Manufacturing 4. Electric Power Transmission and
Distribution
5. Chlor-Alkali Plants 5. Fish Processing
6. Coal Mining and Production 6. Food and Beverage Processing
7. Coke Manufacturing 7. Forestry Operations: Logging
8. Copper Smelting 8. Gas Terminal Systems
9. Dairy Industry 9. Geothermal Projects
10. Dye Manufacturing 10. Hazardous Materials Management
11. Electronics Manufacturing 11. Health Care
12. Electroplating Industry 12. Life & Fire Safety
13. Foundries 13. Occupational Health and Safety
14. Fruit and Vegetable Processing 14. Office Buildings
15. General Environmental Guidelines 15. Offshore Oil & Gas
16. Glass Manufacturing 16. Polychlorinated Biphenyls (PCBs)
17. Industrial Estates 17. Pesticide Handling and Application
18.  Iron and Steel Manufacturing 18. Plantations
19. Lead and Zinc Smelting 19. Port and Harbor Facilities
20. Meat Processing and Rendering 20. Rail Transit Systems
21. Mini Steel Mills 21. Roads and Highways
22. Mixed Fertilizer Plants 22. Telecommunications
23. Monitoring 23. Tourism and Hospitality Development
24. Nickel Smelting and Refining 24. Waste Management Facilities

EP FINAL DRAFT - March 2006
25. Nitrogenous Fertilizer Plants 25. Wastewater Reuse
26. Oil and Gas Development (Onshore) 26. Wildland Management
27. Pesticides Formulation 27. Wind Energy Conversion Systems
28. Pesticides Manufacturing 28. Wood Products Industries
29. Petrochemicals Manufacturing

429



30. Petroleum Refining
31. Pharmaceutical Manufacturing
32. Phosphate Fertilizer Plants
33. Printing Industry
34. Pulp and Paper Mills
35. Sugar Manufacturing
36. Tanning and Leather Finishing
37. Textiles Industry
38. Thermal Power Guidelines for New Plants
39. Thermal Power Rehabilitation of Existing Plants
40. Vegetable Oil Processing
41. Wood Preserving Industry
* Exception (the following are World Bank Guidelines not contained in the PPAH and
currently in use)
Mining and Milling - Underground
Mining and Milling - Open Pit
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