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Ingrid Heinlein   

New Judges Association 

 

 

Introduction 
 
This conference volume documents a conference on the status of the "social dimension" of the European Union 

held by the Neue Richtervereinigung (New Judges Association) and the European association of judges MEDEL 

in conjunction with the Minister for Federal Affairs, Europe and the Media and the Ministry for Employment, 

Integration and Social Affairs of the State of North Rhine-Westphalia. The European theme was matched by the 

breadth of the range of participants: Scientists and Judges not only from Germany, but from Poland, Greece, Italy, 

Spain, France, the Netherlands and Austria as well. A significant number of the ministerial representatives took 

part as well. 

 

The ministers demonstrated just how important this topic was to them personally by inaugurating the conference 

and by introducing us to what they consider to be an indispensable realignment of policy in their opening 

statements. Their conclusion: "the sweet poison of market radicalism" – as Minister Schneider referred to it – has 

emerged as a serious threat to the European Union. 

 

In documenting the conference, we wish to contribute to the recognition of certain trends in labour and social law 

within the European Union - many of which can be largely traced back to you - and to make sure that they are 

more extensively discussed. As such, it appears very important to us that access to information about the 

systems of labour and social law existing in other European Member States as well as about the trends affecting 

them must be improved, especially for jurists whose main focus is national law. The changes made to European 

law as a result of the Treaty of Lisbon must come to the fore more prominently as well. 

 
In legal terms, the social security and social protection of workers has increased in significance due to the Charter 

of Fundamental Rights of the European Union and due to individual clauses such as the "horizontal social clause" 

in Article 9 of the Treaty on the Functioning of the European Union (TFEU). In reality, we are experiencing 

deterioration, especially in the crisis-shaken southern Member States. The amount of precarious employment 

relationships have been on the rise for years in most, if not in every, Member State. The need for action, as a 

result, is major. It is not simply the legislative process on the national and European levels that is being 

challenged to act. To a greater degree, it is the responsibility of jurisprudence to give sufficient consideration to 

fundamental social rights and not just to basic economic liberties when interpreting the law. On the European 

level, this responsibility falls on the CJEU. 

 
The conference volume contains a whole host of ideas and proposals in terms of legal policy. They are especially 

topical in terms of cross-border worker posting and cross-border temporary employment, considering that the 

European Commission brought forth a Draft Directive for enforcement of the Posting of Workers Directive, one of 

the major topics addressed at this conference. The conference volume documents that the conditions prevailing in 

this area today are alarming and well-nigh outrageous. 

 
That is why it is only right for European and national legislative bodies to provide rapid relief and to improve 

control mechanisms by way of public authorities and social insurance carriers in addition to ensuring access to 

legal remedies. Still, the Commission proposal is inadequate and to some extent provokes a change for the 

worse. 

 
In the "Düsseldorf Statement", issued jointly to conclude the conference, the Ministers and the Neue 

Richtervereinigung put forth tangible proposals to modify both the Posting of Workers Directive and the 

Enforcement Directive. The overall conclusion to be taken from the conference is a deep concern that the 
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credibility of the entire European project will be threatened if the gap that exists between the promise of 

fundamental social rights and reality is not bridged, especially in the southern member states, so hard hit by 

austerity. This is why the heart of the "Düsseldorf Statement" includes the demand that the new fundamental 

social rights of the European Union must have more value attached to them in practice when it comes to 

European affairs. 

 
We sincerely hope that the critical comments and suggestions contained in this volume will be seized upon by 

policy-makers and eventually implemented. 

 

 

Note: The speakers each revised their papers after the conference. For technical reasons, the pre-conference 

draft of Prof. Baylos's and Prof. Trillo's text is the version included in this volume. In addition to Mr Cremer’s 

edited text, the volume also contains the draft submitted prior to the conference. 
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Guntram Schneider   

Minister for Employment, Integration and Social Affairs of North Rhine-Westphalia 

 

 

Fair Mobility without Social Dumping 
 
Esteemed minister, ladies and gentlemen! It is a pleasure to welcome you to the Ministry for 

Employment, Integration and Social Affairs. 
 

 

Through the object of our labours, we are in constant contact with jurists of labour and social law on these 

premises. For years we have been locked into a dispute with conservative forces who have continually attempted 

to abolish social jurisdiction as an independent strand of our judiciary, wishing to assign it to the administrative 

courts instead. The state government of North Rhine-Westphalia takes an unambiguous stance in this matter: It 

wishes to maintain labour and social law as an independent jurisdiction in this great state. 

 

The conference it is hosting today and tomorrow deals with the social dimension of Europe. In view of the current 

reality in many parts of the Union, this dimension is now more important than ever because Europe has to be 

more than just a single market and more than just a region of economic growth. 

 

I believe, ladies and gentlemen, that we must have a serious debate about a new social perspective for Europe. 

This was made abundantly clear in Commissioner Andor's report on social conditions in Europe as well. A deep 

social divide can be chronicled throughout Europe and it is leading wide swathes of the population to reject not 

only Europe as an entity but the concept of Europe itself. 

 
The design of a social Europe means designing labour law first and foremost. We cannot permit the notion of 

competition to lead to social dumping or to constantly exert downward pressure on wage structures. Of course, 

this is more than just a legal issue. Legal issues can never be examined separately from the political constellation 

and balance of power. I am deeply convinced, therefore, that democratically and socially oriented labour law will 

only succeed in asserting itself if the political balance of power within Europe permits it. I believe this to be key, as 

every other idea fails to take political reality into account. 

 
We need there to be a balance between economic functionality and sufficient protections for workers in Europe. I 

would go so far as to say that worker protections must take priority over any policy seeking to improve 

competitiveness in the European Union. There are many valid reasons for improving competitiveness but please 

let us not do it at the expense of workers' rights. This is the only way that the concept of Europe and of basic 

European values can be adequately brought to bear. 

 
Worker posting and temporary employment are two important topics on which the discussions taking place here 

during the next few days surrounding the social dimension of Europe are certain to focus. 

 
Ladies and gentlemen, as you all know, in March of last year, the European Commission issued both its 

proposals regarding the posting of workers, known as the "Monti II Regulation", as well as a proposed Directive to 

improve enforcement of the Posting of Workers Directive. The debate currently surrounding the Commission's 

drafts makes manifest the failings of the European single market. We must have a Europe featuring fair working 

conditions. Seen from that perspective, the Posting of Workers Directive essentially takes the right approach. 

CJEU jurisprudence has led to the provisions of the Posting of Workers Directive being elevated to the status of 

maximum standards, leaving the Member States without the possibility of going beyond them. 
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Ladies and gentlemen, I believe that it is the other way round. Such a directive should describe a minimal set of 

standards which should then be elaborated upon at the national level. Just as in matters of collective bargaining, 

we are not able to set maximum standards. In fact, I believe that the entirety of European law tells a different 

story, especially in light of its history. As such, the draft which has been submitted requires fundamental revision. I 

already informed the Commission of my own specific requests to improve the proposals last year during two 

conferences in Brussels. This is a further example demonstrating how active and enterprising the government of 

North Rhine-Westphalia is when it comes to workers' rights on the European level. Considering the European 

policy dimension at play here, this is exactly how things should be. 

 

Faced with pressure from the Member States, the Commission withdrew the proposed Monti II Regulation. Ladies 

and gentlemen, proposals which put the right to strike in jeopardy are not acceptable. In Europe, the right to strike 

is a fundamental social right that cannot be allowed to be touched or abolished, regardless of the circumstances. 

We demand its entrenchment in the primary legislation of the EU via the introduction of a "social progress 

protocol" into the Treaty of Lisbon. This point represents a serious deficiency in the Treaty of Lisbon. Such a 

solution would mean that the significance of fundamental social rights would be substantially bolstered. 

 

The draft issued by the Commission for the enforcement of the Posting of Workers Directive is not suitable for a 

comprehensive social revision. Central goals - such as improved enforcement of the Posting of Workers Directive 

in the individual Member States, prevention of the improper use of legal provisions and improved cooperation 

across borders - are simply not being reached. The draft in its current form means that there will not be fair 

working conditions or fair competition in Europe in the future either. Only the day before yesterday, trade unions 

took to the streets of Brussels to protest the Enforcement Directive. Numerous workers from NRW were among 

those in attendance. 

 
Specifically, both the posting period and the posting provisions lack clear definition. Furthermore, there need to be 

legal consequences for non-fulfilment which should be imposed on those enterprises profiting from abuses. 

Ladies and gentlemen, a law which can be broken without fear of sanction has little meaning. This is true on the 

European level as well. Such cases can only be discovered if sufficient controls exist. Consequently, on-site 

supervision will need to be facilitated to the respective national inspection authorities in the future as well. 

 
Ladies and gentlemen, two-and-a-half years ago we discovered that labour protections in NRW were in a similar 

situation. At that point, businesses could only be inspected with a prior appointment, a clearly unacceptable 

situation that opens the floodgates to all sorts of breaches of the law. The same is true for European law. 

 
Ladies and gentlemen, the frequency with which posted workers are being employed under fictitious contracts is 

increasing. In most cases this means wage dumping and poor working conditions. Just consider the conditions 

prevailing in North Rhine-Westphalia’s meat-industry, some of which are absolutely scandalous. We must take 

action against such conditions with an expanded supervision regime. The traditional methods of worker posting, 

via temporary work for example, do not safeguard against abuses either. Temporary employment is an effective 

instrument of labour market policy. Nevertheless, this instrument cannot be allowed to lead to a rise in precarious 

employment conditions or to facilitate the pursuit of the systematic reduction of the core workforce. 

 
The introduction of a minimum wage for temporary employment that also applies to posted workers means that 

Germany has taken the first step. Further regulations will be needed to prevent abuses. I can assure you that 

there are still people in this country who assume that the Federal Republic leads Europe when it comes to labour 

law. The issue of temporary employment makes clear, however, that this has not been the case in a long time. 

Our neighbours - just look at France or the Benelux - regulate temporary employment much more effectively than 

we do. This is another consequence of taking the  "sweet poison of market radicalism", which has intoxicated us 

for the past several years. We are in the process of undoing the worst excesses of this policy and are starting 

anew. 

 
That is why, as I have already mentioned, we are focused on establishing federal temporary employment 
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regulations. First and foremost, the demand for equal pay for equal work at the same location must be accepted. 

In Germany, temporary workers earn up to 40 % less than their counterparts who are permanently on staff. I 

believe that these examples demonstrate just how important the European dimension really is, including in terms 

of labour and social law. 

 

A further example would be the implementation of a legally binding minimum wage, which already exists in 21 of 

the 27 countries of the European Union. Due to time constraints, I will have to avoid going into further detail at this 

moment. 

 
We are seeing the European dimension become more central in terms of labour law and social law as well. This is 

why it is vital that we do not demand a turn away from the European Union but choose to do the opposite instead. 

From the workers' perspective, we will only be able to influence the current problems via more European policy. 

Precisely these policies will require a strong commitment to the social welfare state, however. 

 

It makes absolute sense to raise the issue of class actions in this forum. Ladies and gentlemen, class actions are 

only talked about in Germany when it comes to protecting animals or the environment. Although it is not my 

intention to play these interests off against one another, I believe that making sure worker organisations have a 

truly effective right to collective action is much more important. In a welfare state such as ours, this is long 

overdue.  9 

 

 

Welcome to Düsseldorf in NRW, a state whose character is shaped by social partnership. Strong trade unions are 

fundamental to our social partnership, trade unions which do not beg but which have the power to make things 

happen by their own efforts. NRW is a major industrial state. Our gross national product is larger than the 

economy of either Turkey or Australia. 

 
Let me welcome you, once more, to this great city. Organise these two conference days in a manner that is both 

constructive and critical. But please consider taking a look around the city as well! 

 
Thank you for your attention. 
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Angelica Schwall-Düren   

Minister for Federal Affairs, Europe and the Media of North Rhine-Westphalia 

 

 

The European Union as a Social Judicial Area 
 

To my esteemed colleague Schneider, to my dear Guntram, thank you so very much! Ladies and Gentlemen! 

 
It pleases me greatly to see such a breadth of European judges here to discuss the topic of a 'Social Europe'. I 

believe that at this moment this is especially important. Being a Minister for Europe myself, I would like to take the 

liberty of making some basic remarks about the subject at hand. 

 

During the last few weeks the level of sensitivity has risen considerably. As Minister Schneider has already 

mentioned, the report submitted by Social Affairs Commissioner Andor makes clear just how difficult a situation 

we in Europe find ourselves in and that we should be seriously concerned with the potential social cleavage 

emerging between the relatively stable countries of the north and the recession-plagued south. Sustained 

economic crisis has overloaded the social safety nets of these southern nations so that they are now barely able 

to keep up with its aftermath or provide basic social protections. The report also makes clear that we need a 

social Europe now more than ever. 

 

Remarking on European integration, Jean Monnet once noted that "We do not form coalitions between states, we 

unite people". This principle seems to have been forgotten during the current debate about European policy. As a 

consequence of the Economic and Monetary Union's crisis, we have been engaged in conversations about the 

debt ratios and reform capacity of nation states and about whether or not these Member States are able to 

compete. These conversations are necessary. On the other hand, we also have to talk about the people of 

Europe and about social cohesion within the European Union. Commissioner László Andor's relatively incisive 

wording made the seriousness of the situation clear. In Europe, we find ourselves confronted with a new social 

divide and 2012 was yet another horrible year for Europe when it came to social conditions. 

 
Nevertheless, ladies and gentlemen, the European Union has been more than just an economic community since 

its very inception and has always comprised a social dimension. The preambles of the Roman treaties of 1957 

already established the objective of improved living and working conditions for workers. These treaties contained 

a "social chapter", according to which Member States were supposed to co-operate when it came to social issues. 

In essence, these measures were confined to labour protections, however, and the authority to legislate social 

policy was never delegated to the Community. 

 
That you all - as judges - are primarily engaged with the prevailing questions of labour law is only natural. 

Nevertheless, many of the problems that you have to deal with stem from the inadequate implementation of a 

broader social dimension. 

 
The former European Economic Community was focused on the creation of the internal market. The social 

dimension was essentially geared toward providing support to the single market. National regulations, including 

those governing social policy, that were deemed incompatible with the European single market were repealed on 

the initiative of the European Commission and on the basis of CJEU jurisprudence. To bolster basic economic 

liberties, barriers to trade, border controls and other hurdles were dismantled. These measures were intended to 

ensure that social provisions would not stifle the free movement of workers across borders. 

 
In contrast, however, the positive integration of social policy, which should have been the consequence of 

establishing new Europe-wide standards and of market corrections, was actually very limited. Social policy 

remains in the hands of the Member States. 
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European social policy has certainly improved since 1990. Keywords here are the EU Social Policy Agenda and 

the Lisbon Strategy, which also featured a social dimension, as well as the 2008 Renewed Social Agenda. With 

passage of the Treaty of Lisbon in 2009, the European Union avowed itself as a social market economy for the 

first time. The Lisbon Treaty also made the European Charter of Fundamental Rights binding. It increases the 

visibility of the fundamental rights contained therein and clarifies them, thereby establishing the principle of legal 

certainty within the EU. I put a slight question mark after this.  

 
The solidarity rights established in Title IV of the Charter are especially relevant in the context of a social Europe. 

Workers are guaranteed a right to consultation, collective bargaining and action, and fair and just working 

conditions. The rights to social security and social assistance in case of illness, injury or need of care are codified 

as well. The protection of fundamental rights could be enhanced if the European Union would accede to the 

Council of Europe's Social Charter. Unfortunately, it has not been ratified by all of the Member States. 

 

The Lisbon Treaty does not limit social Europe to passing anti-discrimination provisions or enacting uniform 

minimum standards in labour law. Still, the authority to conduct social policy is quite limited when compared to the 

scope of economic authorities. The readiness of Member States to delegate powers in this politically and fiscally 

significant realm seems rather limited. 

 
All of this, ladies and gentlemen, despite the fact that we have a momentous social tradition in Europe. Jacques 

Delors coined the phrase "European social model". Of course, the model manifests itself in different forms 

throughout Europe. We can distinguish between continental European, Scandinavian, Anglo-Saxon and Southern 

European models of the welfare state. At their most general core, all of these models share a common conviction: 

Economic development and social progress in Europe must go hand in hand. 

 
The European models are characterised by a high degree of social protection, by the state guarantee of minimum 

protections against the most severe consequences of poverty, illness and unemployment, by the establishment of 

fundamental workers' rights and occupational health and safety regulations, as well as by significant and powerful 

trade unions. 

 
Ladies and gentlemen, the social welfare state is both a factor of success and a hallmark that distinguishes 

Europe from other economic regions such as China or the United States of America. Since the Eurozone crisis 

began, even more pressure has been put on the welfare state. This crisis reinforces the demand for austerity in 

public budgets and increases the risk of the welfare state being dismantled. The European Union's focus on the 

single market and on austerity policy means that its social dimension is being neglected. 

 
The Economic and Monetary Union requires a healthy Europe if it wants to avoid losing the acceptance of its 

citizens, however, and that means it requires a social Europe. Here we have to draw on the experience of the 

single European market. If anything, the EU's governance of economic policy, something I consider necessary 

per se, actually contributes to the erosion of the welfare state through its current configuration. 

 
Ladies and gentlemen, what might the prospective social Europe actually look like? For the record, let me start by 

saying that a European social state would not be able to take the place of the national welfare states. A 

convergence of the social security systems would be faced with insurmountable technical adjustment problems. 

The differences between the social systems and traditions of the Member States are simply too vast. The motto 

"United in diversity" must be upheld. Incidentally, considering the differing financial performance of the Member 

States, I do not see any willingness to establish European social welfare state that is truly redistributive. In its 

"Lisbon Decision", the German Federal Constitutional Court emphasised that the safeguarding of minimum 

standards of subsistence for individuals must remain the duty of the respective nation states, even if this meant 

that coordination of social policies - up to and potentially including legislative harmonisation - would not be out of 

the question. 
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The duty on the European level, rather, is to advance objectives for social policy and fundamental rights, to 

introduce legally binding, Europe-wide minimum standards, and to respect the course of action socio-politically 

available in each of the Member States. To accomplish this, the potential that the Treaty of Lisbon concedes to 

primary legislation must be systematically transposed into European legislation. This will not suffice, however. We 

will require treaty amendments as well. 
 

 

Allow me to make a few points to illustrate how - from my point of view - a social Europe must be organised. 

 
First: I am going to pick up on a point already raised by Minister Schneider, namely the horizontal social 

clause in Article 9 TFEU. It was supposed to be enhanced into a social progress clause that was to provide an 

effective protective function and would assure that fundamental social rights were given priority over economic 

liberties in situations of conflict. 

 

Secondly: The basic freedoms of the single market have to be given concrete expression in accordance with a 

social market economy and should no longer be interpreted so extensively. In fact, the systems competition 

between the Member States that this type of broad interpretation is linked to should be ended or at least 

mitigated. Wages, social standards and regulations should no longer be used to promote a vicious competitive 

cycle. Firms should cease competing on the basis of these underlying data and begin competing on the basis of 

entrepreneurial performance instead. Minister Schneider already mentioned the Posting of Workers Directive. It is 

a prime example of the way in which a European regulation can contribute to promoting competitive social 

dumping. 

 
Thirdly: The disparate stages of national economic maturation and development must be taken into account 

when it comes to the material aspect of social policy. Social expenditures need to be adapted to each Member 

State's respective level of development. This is one reason why it does not make sense to have "one" European 

minimum wage but instead to think about European "minimum wages" based on the wage levels and productivity 

gains in each Member State. You could lay down a Europe-wide passage of the share of expenditures on social 

protection per capita income in the purchasing power standards, whereby the lower limit could not be exceeded. 

 
Fourthly: In addition to social expenditures, minimum regulatory employment and social standards should be 

introduced. In this respect, fields of activity such as labour law and work organisation, social dialogue and worker 

participation, workplace safety, social protection, social integration and poverty reduction should all be taken into 

consideration, insofar as this has not already happened. In the field of education, training and health care the 

introduction of legally binding European minimum standards is currently not possible due to the manner in which 

competencies between the European Union and its Member States are allocated. The open method of 

coordination should serve to identify pathways toward a more efficient organisation of these fields of activity in 

each Member State. 

 
Fifthly: The material aspect of European social policy, which to date remains poorly defined, should be 

expanded. Important, already existing starting points are the Globalisation Adjustment Fund and the relief fund 

recently proposed by the European Commission. The federal government has a slightly differently perspective on 

this than we here in NRW do. 

 
Sixthly: I believe that there is a lack of agreement between the Ministry and myself personally on this issue. In 

the medium term, I stand behind the introduction of a European system of unemployment insurance, based the 

US-American model of the federal-state joint unemployment insurance programme. That type of system, which 

would entail relatively modest bureaucratic expenditures, would prevent cuts to benefits during periods of 

recession and serve to smooth out the business cycle. The nation states would maintain their sovereignty when it 

came to establishing levels and terms of benefits, national standards of assistance and national rates of 

contribution. The system would not entail redistribution. 
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Ladies and gentlemen, let me conclude by saying that I do not believe that we must save the social welfare state 

from Europe. On the contrary, we must carry this social dimension over into the European Union because today's 

social welfare state can only be realised in the European context. The parameters delineated in the provisions of 

the Lisbon Treaty must find their expression in acts of secondary legislation. We need policies in Europe that 

stimulate growth rather than policies which stifle it by forcing through painful social cuts. This aspect demands 

much stronger consideration when it comes to combating the Eurozone crisis. 

 
Social justice, by which I mean everyone taking part in a fair society, does not conflict with economic efficiency 

but is rather a prerequisite for economic productivity. We do not have to choose between a socially cohesive 

society and a productive economy because the social security of people is a key factor in the success of 

enterprises. As a result, we can and we must strive to achieve both.  

 
Ladies and gentlemen, today and tomorrow you will have a number of fascinating debates on the agenda, 

including the further concretisation of this concept. I am personally very sorry that I am not able to attend the 

conference, both because the implementation of this social dimension of Europe is very much on my mind and 

because the expertise of the labour judges who are confronted with  

these issues on a daily basis will be decisive for the advancement of our common social Europe. 

 
I wish you exciting and fruitful debates and all the best in each of your endeavours.  

 13 
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Joint Statement: Conclusions and Need for 

Action 
 

Labour judges representing the European Judges Association for Democracy and Liberty, MEDEL, and the 

German "Neue Richtervereinigung" as well as judges and experts from Germany, Spain, Poland, France, Austria, 

Italy, Greece and the Netherlands met at the Social Dimension of Europe Conference on 25 and 26 January to 

exchange views on trends in European labour law, worker posting and temporary employment. Together, the 

minister for European affairs of North Rhine-Westphalia, Dr Angelica Schwall-Düren, and North Rhine-Westphalia 

labour minister Guntram Schneider not only opened the conference, they were among its primary supporters. The 

two ministers then joined with the Neue Richtervereinigung to record the following conclusions and to make note 

of the need for action: 

 
1.  They are deeply concerned about the dimension of cuts to social services and wages in the programme countries 

as well as about the high level of unemployment, especially among young people, and the social upheaval which 

accompanies it. 

 

2.  Crisis management, especially in the programme countries, has gone hand in hand with the deregulation of labour 

markets and the dismantling of workers' rights. Although information-driven national economies demand 

increased mobility and flexibility, deregulation often exceeds these demands so that workers no longer receive 

adequate protection. 

 

3. In their judgement, this social upheaval is largely the result of the  austerity policies imposed on the programme 

countries and more socially tolerable alternatives for advancing economic stabilisation and recovery are available. 

 
4.  They assert that although the Treaty of Lisbon, and especially the Charter of Fundamental Rights, strengthened 

the role of social matters in the European Union, to date, the new fundamental social rights have not found 

sufficient expression in European political practice. 

 
5. They argue that the gap between European social standards and reality - especially in the programme countries - 

has grown so large that the credibility of the European project was being put at risk. 

 
6.  The basic freedoms of the single market must be put into concrete terms in accordance with the precepts of the 

social market economy and should no longer be interpreted extensively. Important workers' rights should be 

preserved and expanded, also when it comes to worker posting. The Posting of Workers Directive and the 

European Commission's Proposal for a Directive to Enforce the Posting of Workers Directive are inadequate in 

this regard and must be amended: 

 
•   In view of the Rüffert case, it should be made clear that the Posting of Workers Directive, which merely establishes 

sets minimum standards, also allows for compliance with collective agreements. 

 
•   The posting period as well as the posting provisions must be clearly defined and unambiguous legal 

consequences for non-fulfilment should be established. These consequences should not be borne by the "bogus" 

posted worker. 

 
•   In particular, every enterprise that profits from indecently cheap work performance must be held liable, even if 

there is no direct contractual relationship to the posted worker. This is why it does not suffice for the Commission 

to look for the lowest common denominator with its proposal for liability provisions. 
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•   Setbacks in the current legal situation relating to the control measures available to national authorities are also 

unacceptable. The European Commission's proposal must make clear that national control instruments and 

duties to provide information have not been curtailed (according to the Posting of Workers Directive). National 

auditing authorities must be permitted to continue carrying out on-site inspections without prior suspicion at the 

current scale. Thanks to these controls the discovery of numerous cases of abuse was made possible. 

 
•   Every document, including lengthy ones, must be localised for the host country. Information must be provided to 

posted workers in each of their respective native languages. 

 

•   Effective systems of information and posted worker counselling centres must be established in every country. 

 

•   The practical realisation of the employer's duty to provide the works council in the host business with a posted 

worker's personal information and with information about posting assignment and duration must be improved. 

 

•   Hard copies must be made available of the information intended for workers from the posting Member States 

about employment regulations in host Member States. Providing digital versions exclusively is not sufficient, 

especially since workers with lower qualification levels often lack Internet access. 

 
• A breach of the information provision requirements concerning employment regulations in the host Member State 

should result in the employer being penalised with a fine. Employers should be compelled to provide this 

information to the competent authorities in both the sending and host Member State as well. 
 

 

•   In order to be able to assert posted workers' claims against breaches of minimum employment  

standards more effectively, trade unions must be granted the right to sue autonomously. 
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Dagmar Schiek   

University of Leeds1 

 

 

A Constitution of Social Governance – 

Bridging the Gap between the EU's "Economic 

Constitution" 

and its Social Values 
 
Introduction 

Thank you for the kind introduction and most of all for the opportunity to benefit from this exciting conference. As 

previously discussed with Ingrid Heinlein, who I would like to thank once again for her suggestions, my talk 

touches a little on the overall context of the conference. It is not focused on a specific aspect of European labour 

law and does not provide specific legal and political calls for action. Furthermore, I will attempt to summarise the 

central message of the last chapter of my first English book (Schiek 2012: 215-243) in German – and of course I 

am a little “lost in translation”.     

 

Enough with the foreword. With the Constitution of Social Governance, I outline a way to bridge the gap between 

the EU’s alleged economic constitution and its social values, and to also deconstruct the consensus on this 

tension that emerged in the discourse of the European left. The criticism of the recent jurisdiction of the European 

Court of Justice was surprisingly quick to agree that national models of working conditions, health or general 

social protection had to defend against European intervention. This is an all too understandable reaction to a 

court whose judicial EU constitution is characterised by a low awareness of the complex national societies and 

their social constitutions. With the defence of national autonomy for social protection, labour relations and social 

services also require national separation of social constitutions. This is only a practical alternative for societies 

with viable social compromises on the basis of a thriving national economy – that is the minority of the EU. 

Furthermore, national separation of EU social policy is no longer lawful according to the Lisbon Treaty because 

this significantly strengthens the basics of the EU’s social values. I therefore propose to abandon the established 

consensus and look into the scope for a Constitution of Social Governance in the treaties.        

 
To justify this, I will first outline the established consensus, and identify the alterations by the Treaty of Lisbon and 

the remaining desiderata of the treaty, which I believe lead to a gap between social values and the economic 

constitution, and for which I propose the Constitution of Social Governances.  

 
A consensus among the academic left? 

The political scientists Scharpf, Höpner, Susanne K. Schmidt and Hartlapp as well as the legal scholars Joerges, 

Rödl and Syrpis represent the established consensus of the academic left. In various versions they assume that 

direct effect and primacy in application of the fundamental freedoms and competition law justify an EU economic 

constitution, which consistently stabilises as a stronghold against EU social integration itself. The judicial negative 

integration through the strengthening of economic freedoms and competition law is not accompanied by an 

adequate social constitution. The right of free movement of citizens and the rule of equal pay are either selective 

or only benefit a minority, and there is a lack of legislative powers as well as the relevant political will for adequate 

social integration at the European level. From this it follows that social policy remains just a national issue, in 

keeping with the requirements of ordoliberalism. 
 

1  The style of speaking was retained and a bibliography is added instead of a system of footnotes, which is partly in reference to comments in 

brackets. 
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The recent jurisdiction of the European Court of Justice also provoked the left into demanding that the EU’s 

economic constitution stops at the social policies of the member states. Such a retreat to a reversed 

ordoliberalism, as Stefano Giubboni (Giubboni, 2012: 256) has titled the phenomenon in which national states 

insist that the single market stops at the borders of their social policies, is only an option for the Western 

European member states whose economies are flourishing (based on export surpluses, for example) and whose 

stable national budget situations allow them to maintain stabilising social compromises upright. This path is not 

open to Member States whose economies are flourishing less or not at all. For them, national egoism will not lead 

to being able to maintain minimum social standards. It is much more likely that they will be induced to vie for their 

position in the single market on the basis of low wages and social deprivation. Therefore, isolationism will not 

create a social Europe for all of its citizens. 

 

The contrast between basic values and constitutional competency of the EU after Lisbon 

A  Europe without social integration has no longer complied with its founding treaties for a long time. Of course, in 

part the European Union has always and continues to adhere to the principles of a liberal economic order. 

According to Article 2 of the Treaty on European Union (TEU), the EU is based on human dignity, freedom, 

democracy, equality and rule of law, and fundamental freedoms, competition law, and economic and monetary 

union remain largely unchanged if one disregards the competence for services as of general economic interest. 

Furthermore, Article 3 of the TEU elevates the creation of the single market to an independent aim of the EU and 

no longer just an instrument to achieve further reaching goals, including social goals.  
 

 

On the other hand, the treaty also includes new values. Article 2 mentions pluralism, non-discrimination, 

tolerance, justice, solidarity; and Article of the TEU emphasises the new orientation through socio-political 

objectives such as full employment, social progress, the promotion of social justice and social protection as well 

as the pursuit of social cohesion. This corresponds to the fact that the Charter of Fundamental Rights not only 

contains the classical human rights as the right of defence against the state and the EU but also a large number 

of social rights in its title “Solidarity”. Article 9 of the TFEU (Treaty on the Functioning of the European Union) 

contains a horizontal social clause on which social policy experts have already founded high hopes.  

 

Along with the new orientation based on fundamental rights and the horizontal social clause, the Treaty of Lisbon 

established the constitutional mandate in favour of economic and social integration. It therefore lays down the 

normative requirements to incorporate the single market and is an exclusive orientation of the EU for economic 

integration as well against the continuation of reversed ordoliberalism, which leaves social integration to 

international economic integration of the national level. 

 
However, the constitutional competency under the Treaty of Lisbon does not correspond. The changes in the 

competency regime are predominantly determined by the protection of national autonomy, as is particularly 

apparent from the new Article 4, Paragraph 2 of the TEU. Subsequently,   the EU shall respect the equality of 

Member States before the treaties as well as their respective national identities, which are reflected in their 

fundamental political and constitutional structures including regional and local autonomy. They shall respect the 

basic functions of the state, particularly the protection of territorial integrity, the maintenance of law and order, and 

the conservation of national security. Article 5 of the TEU emphasises additional subsidiarity and parliamentary 

control. 
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Both the competencies for the realisation of the single market as well as the very limited competences in social 

policy remain substantially the same. The extension of socio-political competences arises for economic services 

of general interest as well as in the health sector. Remuneration and labour disputes remain in employment law, 

and the EU’s health services remain exempt in social legislation.  

 
CJEU (Court of Justice of the European Union) case law requires that all this be complemented through judicial 

authorities: the member states remain bound to primary legislation even in areas in which the EU has no 

authority. That means that, for example, the territoriality of employment law or labour agreements are not 

accepted if this leads to restrictions on the commission of services across borders, but also that the law gives 

priority to remuneration equality over the national collective bargaining or to the free movement rights of citizens 

over national foreclosure policies. 

 

“Constitution of Social Governance” as a way out 

The EU finds itself in a dilemma: its constitutional values and responsibilities require the pursuit of social justice. 

Under the paradigm of embedded liberalism, the EEC of the 1950s tried to reach social progress through national 

policies whose scope was expanded by increased economic growth in the common market. However, embedded 

liberalism fails as soon as economic integration is enforced with judicially enforceable fundamental freedoms and 

competition law. National social policies and social practices that are based on territorial separation come into 

conflict with the rights of transnational economic actors. This also applies to collective wage agreements, such as 

the decision for the “Riester-Rente” (granting incentives for privately funded old age provision) and even the mere 

threat of industrial action. 

 
Must this lead to a strengthening of national social policy and a break from further EU solidarity? As show above, 

such a reversed ordoliberalism is not an actual alternative – and not only because of the significant differences 

within the EU but also because of social institutions are not disconnected from the dynamics of economic 

globalisation. The construction of an alternative based on the fulfilment of the constitutional mandate, social 

justice through interpretation of the entire EU law in accordance with this mandate. I will elaborate on this 

seemingly abstract assumption in the following for four different modes of governance.  At this point I must add a 

footnote on the translation: governance includes – in contrast to government rule (i.e. to order and control) – the 

government at several levels through different or a combination of parties including the courts as well as social 

actors.  

 
A key assumption of the Constitution of Social Governance is that it cannot achieve the social integration at the 

European and transnational levels through EU legislation alone but ultimately through state cooperation. The 

gaps in the EU competencies, in areas such as remuneration, measures against social exclusion, education and 

culture, correspond to the traditions of European societies that do not want to see complete state regulation in 

these areas. This is most clear in remuneration policy, which a number of member states concede to the social 

counterparts. But even beyond collective bargaining policy, non-state actors play a crucial role for the social 

justice. Non-profit organisations follow numerous charitable causes, social insurance is essential for health care 

and pensions, cooperatives provide social housing, and autonomous or semi-autonomous authorities ensure a 

range of social services. All of these actors could opt for transnational or European cooperation. The EU 

competency constitution would no longer be incomplete in the area of social integration if such cooperation would 

be accepted as a part of social governance. 

 

For example, trade unions from the various member states could agree to prevent a downward spiral of wage 

competition if their members agree not to enter into a transnational wage competition with each other, especially 

during a labour dispute. A European league of universities could arrange compensatory payments in order to 

bring balance to a currently unequal system of student mobility to ensure comparable conditions for research. 

Health insurance systems could arrange a compensatory fund in order to guarantee access to high quality 

treatment to people insured in the poorer member states without threatening the budgets of fund-members.  
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EU 'modes of governance' and the Constitution of Social Governance 

How can EU law within the various modes of governance deal with these types of transnational social governance 

phenomena? In the EU's multi-level system of governance, various modes of governance are in action side by 

side and ideally even complement one another. To cut down on complexity, I will restrict myself to discussing 

modes of governance that are at the disposal of the EU itself. I will begin with “governance from the judge’s 

bench”, which is based on the immediate impact and the primacy of application, a feature which represents the 

EU and its law. 

 

The immediate impact of EU Law (Governance from the judge's bench) 

The activities I have just outlined could, of course, find themselves colliding with economic freedoms as well as 

with the Competition Law, if these are interpreted in a traditional manner without any bearing on the social values 

of the EU. In the past, the Court of Justice had always granted economic liberties precedence over social values. 

It did this by demanding that social values be justified, while failing to require that economic liberties do the same. 

This deficiency of structural balance it to be set aside, as requested by the opinions of the Advocate General 

Trstenjak on “Riester-Rente” (ECJ C-271/08 COM Germany, Paragraph 222-232 Opinion). 

 

When, for example, the European temporary employment agency HUMAN POWER cannot appoint their workers 

across borders because the members of the above trade unions refuse to be used in a labour dispute or to 

cooperate with HUMAN POWER if this undercuts wages, the employer could refer to the ECJ’s Laval judgement 

(ECJ C-341/05 Slg. 2007, I-11767) and Viking judgement (ECJ C-438/05 ITWF Slg. 2007, I-10779) in order to 

supports its position under European law. Thesis especially true if national law refuses them to sue the trade 

unions for damages. A national court or the European Court of Justice could then ask if this result of trade union 

cooperation violates the freedom of services. If social justice is first taken seriously, the social court could, for 

example, assume that it is part of the business risk in a democracy to be delivered trade union activities and that 

this cannot be regarded as a restriction of the freedom of services. For this reason, the possibility still remains for 

the court to consider strike action under the banner “English Jobs for English Workers”, as occurred in Northern 

England in 2009, as incompatible with European Union law. 

 

What if, for example, a combined health insurance only covers some member states and in turn only benefits 

fellow providers and insured persons? Conflicts with EU competition law are close, just as with the freedom to 

provide services. The court could be questioned whether the obligation of a member hospital in state A to treat a 

citizen from state B on favourable terms, but refuses to treat someone from state C whose healthcare providers is 

not affiliated with the system, is in conflict with the freedom to provide services or (in the case of market 

dominance) the ban on the abuse of a dominant market position. Other than expected on the basis of previous 

case law, the court could accept that such agreed social spaces must be accepted as a consequence of the 

spontaneous EU integration. 

 
Now I have talked quite a lot about the judges, not only because so many judges are sitting here but because 

case law is a very effective method of EU integration. 
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EU legislation 

But we have come to the legislative process at the EU level, which is mainly based on directives in the outlined 

areas. Here the scope for achieving social integration is naturally is greatest. The legislative authority can also 

consider the interests of social justice for single market legislation. So it was not at all imperative to forbid the 

member states in the services directive from the justification of restrictions in reference to social goals without 

stipulating an EU-wide minimum standard set of social rights at the same time. With an appropriate interpretation 

of legislative competence and fundamental freedoms, one may well conclude that, with the constitutional 

commitment to economic and social union, it is also not compatible to create such a policy. 

 
Agreed governance 

I now come to the point of “agreed governance”. This phrase identifies the open method of coordination. It is 

wrong to say that benchmarking and the comparison of “Best Practices” have no impact on the social policies of 

the member states. Perhaps the effects are larger than those of the legislature, which are not necessarily 

observed. Consequently, a neo-liberal bias of the coordination of social policies, such as how they are carried out 

under the ”Europe 2020” programme, can also be attacked with constitutional arguments in terms of a weak 

juridification. 

 

Transnational social governance 

The open method of coordination is of course also a prospect when it is applied a little more imaginatively than 

before and can lead to transnational social activities. Thus, for example, the EU regions can provide partial 

funding for particular cooperation of social actors or communities. This reopens the possibility of legal disputes or 

intervention by the EU Commission on the basis of state aid law if such cooperation does not capture the EU as a 

whole. This comes full circle in this “nondirectional chart”, as Microsoft Cooperation calls it. Judicial governance 

must keep the scope for social governance open, which in turn can be supported through coordination of national 

policies and EU legislation. 

20   

Outlook 

I am not sure whether the bridge is really stable or if it more closely resembles one of the improvised bridges that 

you can often find in the Yorkshire Dales to the north of Leeds. 

 
I hope to have shown that social integration does not require a departure from European integration but is 

compatible with the direct effect and the primacy of application of EU law. The EU treaties can be interpreted as 

the Constitution of Social Governance, which is based on the legislation of the EU, the coordination of national 

policies and not least transnational social governance. The jurisdiction plays a key role and it is hoped that the EU 

judges will also fulfil this responsibility before citizens completely lose confidence in the EU integration project.  
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'Europe in Crisis' 

The Social Dimension of the European Union 

and the Current State of Labour Law in the 

Member States: 

The Case of Spain 
'It is to the following visionary leaders that we 

owe the creation of the European Union in which we live today. 

Without their energy and determination,  

we would never have achieved the peace and stability that we take for granted today.  

From resistance fighters to lawyers, the founding fathers were people of different backgrounds  

who shared a common set of ideals: a peaceful, united andprosperous Europe."2 

 

1. Crisis? What crisis? 

The EU has been embroiled in the 'financial crisis' since 2008, although it has affected the Members States 

differently. We can distinguish between two groups of Member States: 

a) the northern nations, headed by Germany and France  

b)  the southern nations, known as the PIIGS. More recently the term GIPSI nation has come into use to describe 

a new category of countries that have difficulties financing their own public debt. The situation in the European 

countries themselves provides us with some interesting insights both into the formation of the EU as well as into 

the origin of the crisis. We would like to begin by examining some of the official explanations for how the crisis 

originated. 

 
According to the official version, essentially the crisis was caused solely by the deregulation of the financial 

sector, whereby the analysis of its causes is reduced to a single statement: The crash of 2008 was based on the 

collapse of subprime lending and on the lack of regulation in financial markets. 

 
These explanations are not satisfactory, since they fail to address the high level of indebtedness saddling workers 

and households which have characterized the past two decades. Consequently, it is necessary to look for other 

origins, for societal origins, of high levels of household debt. One of these might be found in wage trends in the 

various European labour markets or, more generally speaking, in the inequality which has developed over the 

previous decades. 

 
The European Commission's official figures on the segments of society at risk of falling into poverty in the 27 EU 

States demonstrate that the primary driver behind the poverty rate since 2003 has been the unequal distribution 

of income. This applies to countries on the EU's periphery especially. In other words: Because of the unequal 

distribution of wealth, massive levels of household debt have come to represent the new normal3. Hence it can be 

said that work has lost its social and economic function as the 'motor' that drives society.  

 

2 http://europa.eu/about-eu/eu-history/index_de.htm 

3 LETTIERI, A., "El origen social de la crisis“. Informes Fundación 1º de Mayo, nº 36, mayo 2011, p. 2. 

http://europa.eu/about-eu/eu-history/index_de.htm
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This trend is not exclusive to the EU, however. It is becoming part and parcel of the production model in the 

United States as well and is effecting the status of employment relationships and of their regulation in a variety of 

ways.  

 

The banking crisis and the 'financialisation' of the economy have damaged the traditional relationship between 

workers and consumers. As such, work was not the only way to acquire certain fundamental rights, goods and 

services during the past two decades. They could be attained through worker and household borrowing as well4. 

This is why regulation of the European labour market, especially during the crisis, is not based on the social and 

economic conditions of the workers but rather on macro-economic necessities such as reducing costs in order to 

increase the competitiveness of businesses5 or, more recently, on reducing national deficits. 

 
A point of view that is not exclusively economically-oriented would allow for an analysis of the situation that 

identifies the most effective measures to combat the crisis, especially in the realm of employment relationships. In 

this sense, it would also be helpful to distinguish between the origin of the crisis and the consequences of the 

measures taken to combat it. The European model of crisis management is the example that best demonstrates 

just how important it is to distinguish between causes and consequences. 

 
The EU's decision to only take the economic origins of the crisis into consideration while failing to account for its 

social origins - at the same time as it agreed upon the Euro+ Pact as not just the best but as the only way out of 

the crisis - is a highly problematic inversion of cause and consequence. It is no secret that the main concern of 

the Euro+ Pact was the reduction of national deficits. As a result of this policy, nearly every one of the 27 EU 

Member States converted its private debt into sovereign debt6,, reduced public expenditures on education, health 

care and social services, and saved various banks. In doing so exacerbated the social causes of the crisis. 

 
As the OECD7  recently reported, the EU's indifference to the increasing disparity in the distribution of income 

leads to even deeper inequality, irrespective of the fact that national labour laws are being distorted because 

labour relations have been homogenised along neo-liberal and colonialist lines.
8
 

 
2. Austerity policy and labour law: the official discourse 

According to the European Commission and to the other institutions charged with regulating financial markets, 

such as the ECB and the IMF, the economic measures taken to reduce public deficits were supposed to be 

accompanied by governmental measures aimed at making deep 'structural reforms' to national law, by which the 

implementation of a series of reforms to individual labour law, to systems of social security and to collective labour 

law was meant, the defined goal of which was to create jobs or at least to maintain a stable employment rate. In 

other words, as long as governmental and macroeconomic actions are aimed at reducing public deficits and, in 

turn, at shrinking the public sector, any efforts to create new or protect existing jobs will be restricted to the 

examination of labour regulations or social security systems. Two primary guiding principles emerged. 
 

 

The first of these is related to the 'inevitability' of austerity measures and  to public sector deficit reduction as both 

the only way out of the crisis  

 

 

4     Particularly severely affected were Spanish families who attempted to enter the housing market during the past two decades. . 

5      KRUGMAN, P., End this Depression now!, 2012, Position 3033 of 4262 of the electronic edition. 

6      'Before the crisis Spain was well within the euro zone's fiscal rules. Even now its government debt, at around 70 % of GDP, is lower than 

Germany's. As in Ireland, the origins of Spain's debt problems are private, not public. A debt binge by Spanish households and firms fuelled a 

property bubble and left the country enormously in hock to foreigners. After adjusting for all the foreign assets they own, Spain's households, firms 

and government collectively owe foreigners almost €1 trillion ($1.25 trillion), or more than 90% of GDP. That is on a par with crisis-hit Greece, 

Ireland and Portugal, and far higher than in any other big rich economy. Spain's banks were the conduit for this private borrowing binge, and are 

being hit hardest by the bust'.http://www.economist.com/node/21556238 

7      OECD, Divided we stand. Why inequality keeps rising? OECD Publishing, 2011. 

8      HUDSON, M. and SOMMERS, J., “The Death of Social Europe”, in counterpunch, 18th January, 2011. http://www.counter- 

punch.org/2011/01/18/the-death-of-quot-social-europe-quot/. 

http://www.economist.com/node/21556238
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and as the sole path to economic recovery. In turn, the political and economic debate turned away from topics like 

the transformation of production models and from asking which economic reforms were required to stabilise the 

activity of an economy that had been fixated almost exclusively on real estate during the previous decades, 

promoting a cycle of speculation and rising prices in residential housing in the process. The fact that implementing 

austerity policies absolves key economic players of their responsibilities has been the object of criticism recently, 

particularly because of the depressive effect these policies have had on the 'real economy' 9. 

 
The second course of action, which mirrors the first, is closely linked to the reform of labour law and is based on 

the contentious axiom that the only way to create new jobs or to protect existing ones is to curtail legal and 

political employment guarantees and to worsen wage standards and working conditions. This means that job 

creation is offset against stable employment rights. This point of view, long-held in a number of European 

countries, turned out not to be correct in either the current crisis or in previous crises, such as those experienced 

during the 1980s and 1990s, for example. Nevertheless, between 2009 and 2012, a reform process took place 

which was intensive both in terms or quality and quantity and which was informed by the notion that employment 

rights are the primary cause of normative rigidity and, consequently, of job losses. 

 

According to this view, it is labour law itself that - because of its rigidity and because its function is to safeguard 

the rights of workers in a constantly changing business environment - is actually responsible for the reduction in 

the number of jobs. Proposals to overcome the unemployment crisis were, in turn, based on the perception that 

the regulations emerging from labour law were simultaneously the central problem and the grand solution, 

whereby the fact was somehow forgotten that it was the more stringent application of labour law during the 

previous years that brought with it the highest rates of employment
10

. Either way, we do not wish to become 

entangled in this type of senseless argument. We are interested, however, in shining a light on where these 

official reprimands of behaviour - reprimands which feed into the idea that certain countries have simply been 

'living above their means', including in terms of economic, social and labour rights - come from. Because of this 

idea, these countries now have to make cuts to living and working conditions in order to combat the crisis, even if 

these kinds of remedies happen to result in extreme disparities between EU Member States and infringe upon the 

most important European principles and values, like solidarity or equality. Labour law is being shaken to its very 

foundations, as we believe the following portion of this presentation on the Spanish case will make clear. It is 

being transformed into a set of rules for solving macroeconomic problems – such as the competitiveness of 

businesses in international markets or public deficits – on the one hand, and to improve employment rates on the 

other. Consequently, the worker ceases to be the subject to be protected by the new labour law and is 

transformed into a mere factor of production. 

 
It is in this context that the ILO recently underscored the fact that real wages in the advanced economies continue 

to lag well behind pre-crisis levels, especially in Europe11: 'Monthly average wages adjusted for inflation - known 

as real average wages - grew globally 1.2 % in 2011, down from 2.1 % in 2010 and 3 % in 2007. Average labour 

productivity in developed economies more than doubled while real monthly wages remained flat. The global trend 

has resulted in a change in the distribution of the national product with the workers' share decreasing at the same 

time as capital earnings rose sharply in a majority of countries. The decrease in the labour share hurts  

 

 

 

9      J. GUAJARDO, D. LEIGH and A. PESCATORI, Expansionary Austerity: New International Evidence. 

IMF Working Papers, 11/158, passing. 

10     The decade from 1997 and 2007 represents the period in which Spain reached its highest rates of employment. One possible explanation is 

the relationship between GDP and employment, recently remarked upon by the ILO. Global Wage Report 2012/2013. Wages and equitable 

growth. International Labour Office, Geneva, 2012, p. 16. 

11       ILO, Global Wage Report 2012/2013. Wages and equitable growth. International Labour Office, Geneva, 2012. 
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household consumption and can thus create shortfalls in aggregate demand. In some countries, these shortfalls 

have been compensated by increasing net exports, but not every country can run a current account surplus at the 

same time. Hence, a strategy of cutting unit labour costs - a policy frequently recommended to crisis-ridden 

countries with current account deficits - runs the risk of depressing domestic consumption more than it increases 

exports. If wage cuts are pursued for purposes of competition simultaneously in a large number of countries, this 

may lead to a “race to the bottom” in labour shares, shrinking aggregate demand'. On the other hand, the main 

goal of the structural labour law reforms - which were based on a unique understanding of flexicurity policy – was 

job creation. In turn, many of the reforms included thoroughgoing numerical flexibility, especially for economically 

motivated dismissals, which made job security responsible for job losses without ensuring any form of social 

security during the transition between joblessness and employment. The reforms clearly had little to do with an 

active employment policy. Viewed from this perspective, the flexicurity policy appears as a concept in which 

employers are the only players who carry out these job creation strategies and in which public-sector entities were 

simply not involved in the determination of this policy, nor in its monitoring or implementation.  

 
Beyond this one paradox, these types of arguments have led to a deep division among employees, since 

unemployed workers have a tendency to hold employed workers responsible for their situation, with temporary 

workers feeling the same about permanent workers and so on. This puts the workers' main representative, the 

trade union, in the unenviable position of needing to conclude its term of office having avoided being part of the 

solution so that it would not become part of the problem. As a consequence, the recent reforms did serious 

damage to the trade unions since their most powerful means of representing workers' economic and social 

interests – collective bargaining first and foremost – had been put in check by permitting employers to choose to 

derogate collective agreements. 
 

 

Apart from the fact that they modify the provisions of national labour law in a manner that is absolutely archaic, 

these reforms end up bolstering economic inefficiency and underpinning the unequal distribution of incomes and 

wealth - including among the EU Member States themselves - without actually producing a more acceptable rate 

of employment or an economic recovery. 

 
3. The transformation of labour law into the law of master and servant. 

Since May 2010, Spanish labour law has suffered under far-reaching structural reforms which are altering its very 

nature. The financial crisis has induced a crisis in labour law on two levels: (a) in the processes by which labour 

laws and their institutional framework are created, as well as (b) in labour law itself. 

 
a) The financial crisis induces a 'crisis' in the very processes in which labour law and its institutional frameworks are 

created 

 
The method of legislation typical to the last three years - special provisions in the form of royal decree-laws - has 

had an extremely negative effect on the activities of the parliament. This is because political debates take place 

exclusively in secret within the various ministries and the only function remaining to the Spanish Parliament is the 

ratification of special provisions (see Annex - Legislation). On top of that, the majority of People's Party members 

of parliament reject any and all opportunities to discuss or modify the special provisions. 

 
Nevertheless, the Royal Decree-Laws 10/2010 and 3/2012 were adopted by governments of both the Socialist 

Party and the People's Party. These decisions and their specific contents were agreed upon outside of the 

framework of the Spanish Constitution by the ECB and because of this a public debate about the reforms' aims 

and about how to go about achieving them was prevented from taking place. 

 
In terms of labour law, this government imposed legislative authoritarianism also signifies a check on the freedom 

of collective bargaining as one of the most important sources of labour law and strikes a significant blow to the 

binding nature of collective agreements. Law 3/3012 vacates the area of the law which used to allow for 

collectively bargained arrangements and replaces them entirely with legal obligations. In other words, the 



 

2

7

 

compulsory arrangements stipulated in the recent reforms cannot be changed by way of collective bargaining. 

When a collective agreement is annulled at firm level, the application of comparable regulations from industry 

wide collective bargaining agreements is not possible, and compulsory arbitration/arbitrage takes the place of an 

agreement among partners. A regulation establishing that agreements made on the firm level would have pre-

eminence over industry-wide wage agreements was adopted with a similar objective. 
 

 

Taken as a whole, Law 3/2012 elevates unilateral employer decision-making to the core principle of the new 

labour law with consequences for information, consultation and negotiation rights. As a result, the new labour law 

is conditioned by what can only be described as a powerful authoritarian impulse coming from the legislature and 

employers. The presence of trade unions is seen as something of a bother, since they are basically the only force 

that has an alternative approach to the crisis and that takes the social consequences of anti-crisis measures into 

consideration. 

 
b) The financial crisis induces a crisis in labour law itself 

 
As we have witnessed, the crisis brings about a new method for developing labour law which alters labour law 

itself. We would like to accentuate the areas of the 'structural reforms' recommended by the EU that have 

witnessed a significant degree of change: contracts, internal flexibility and dismissal for economic, technical, 

organisational or productivity reasons. The content of these reforms are presented below: 

 

• Contracts: 

In terms of contract provisions, the reforms of the previous two years followed an intensive debate about a 

peculiar aspect of Spanish labour law: the high proportion of temporary contracts. This rather atypical form of 

employment has existed since the late 1980s and accounted for 34.8 % of jobs in 2006. During the initial phase of 

reform, the dialogue between the social partners resulted in the introduction of fixed legal limits for temporary 

contracts. The approach that was selected has a certain tradition in Spanish legislation and was employed more 

centrally as part of the 2006 reform prior to outbreak of the crisis. There was a second phase, however, in which 

these trends were reversed. 

 
Article 4 of Law 3/2012 introduced a new type of contract known as the "New Permanent Contract for SMEs/ 

Contract for Entrepreneurs", the main characteristic of which is that it allows trial periods in all cases to be 

extended to one year, during which the employment relationship can be terminated without specific grounds or 

indemnity. Any company with fewer than fifty employees may make use of this type of labour contract. According 

to the law's preamble, this category comprises 99.23 % of Spanish businesses. In other words, employers can 

use the "New Permanent Contract for Entrepreneurs" to employ the worker on either a permanent or temporary 

basis during the first year of the employment relationship. This is a violation of the right to employment, for - 

although the employer is obliged to utilise a permanent contract if no specific grounds exempt them from having 

to do so - the "New Permanent Contract for Entrepreneurs" permits employers to terminate the employment 

relationship without justification. 

 
• Internal flexibility: 

Internal flexibility, as set forth in Law 3/2012, is an essential instrument for combating unemployment and for 

boosting the productivity of the Spanish economy. The argumentation employed by Spanish legislators from 2012 

does not differ greatly from what the social partners have been able to achieve via the social dialogue since 1997 

through successive, industry-spanning collective bargaining agreements reached within the existing legal system. 

The introduction and development of certain models of internal flexibility can have a positive effect not only on the 

needs of the worker but on the needs of the employer as well. This makes rapid adjustments to the working 

conditions, remuneration and working hours prevailing in the employer's particular market possible, thereby 

avoiding the need to adapt to exigencies via measures such as external flexibility, temporary contracts and 

unemployment. 
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Law 3/2012 differs from comprehensive collective bargaining agreements in the manner in which it foresees the 

implementation of internal flexibility. While the comprehensive agreements provide for such flexibility 

arrangements to be made in the context of contract negotiations within an individual industry, Law 3/2012 leaves 

it up to employers to decide whether or not to enter into agreements with employee representatives on a firm-by-

firm basis, thereby removing this issue from the realm of contract negotiations. A consequence of the reform, in 

turn, is that provisions which were agreed upon for an entire industry are no longer applied at firm level. 

 

Generally speaking, this particular model of internal flexibility has a series of consequences which have come 

under criticism due to their impact on the formulation of working conditions during contract negotiations. The 

model entails an increasingly frequent establishment of working conditions at the firm or even at the workplace 

level. In doing so, it prevents flexibility-improvement measures from being extended to cover entire industries and 

reduces the possibility that management and labour representatives can regulate working conditions, thereby 

negatively effecting both job security, safety and health in the workplace and a proper work-life balance. 

 

• Dismissal for economic, technical, organisational or productive reasons  

One of the most significant aspects of the structural reform to labour law has taken place is the realm of 

dismissals for economic, technical, organisational or productive reasons. The reasons behind reforming the 

regulations governing dismissals are delineated in the preamble to Law 3/2012, including the primary goal of 

correcting the dysfunctional nature of many of the dismissals issued during the previous years, which actually had 

economic or productive bases but which have up to now been treated as unjustified dismissals or as dismissals 

on grounds of conduct. The condition which Law 3/2012 seeks to remedy was the result of the 2002 labour 

market reforms, which established new guidelines for the legal consequences of socially unjustifiable or conduct-

based dismissals (Article 56(2) of the Employee Statute). At that time, the legislative authorities made it possible 

for employers to declare that a dismissal was based on grounds of conduct. They thereby admitted that the 

dismissal was actually unjustified and provided the affected worker with financial compensation while 

simultaneously avoiding having to remunerate the period between the actual dismissal to the court's declaration 

of its having been unjustified (known as proceedings-compensation). This particular reform led to a phenomenon 

known commonly as the "express" dismissal on grounds of conduct. Employers were able to use this procedure 

regardless of the actual reason for dismissal. 
 

 

The goal of the 2012 reform was to give more weight to the reasoning behind the termination of employment 

relationships and to see the actual grounds for dismissal be stated. This turns our attention to the fact that, prior to 

the reforms, businesses selected the form of dismissal themselves. No legislative tool to ensure that the manner 

in which dismissals were classified coincided with the actual reason was ever pursued, however. Rather, the 

legislative authorities ignored the deceitful behaviour of the employers in 2012, choosing instead to insist on the 

legal fiction that companies are at liberty to dismiss workers without any justification or reason as long as the 

worker received an appropriate indemnity. Subsequently, dismissals become mere economic operations and 

businesses are absolved of any responsibility for acting unlawfully. Law 3/2012 reduced what little account 

employers were held to even further in that it regarded their unlawful behaviour as if it were merely the result of 

dysfunctional labour law legislation. The law, therefore, needs to be changed in order to establish greater 

certainty for workers, employers and courts during the judicial review process. 

 
The fraud which employers have committed when it came to dismissals during the previous years - the true 

reason for which was employers' discomfort at the prospect of having the rationale behind dismissals verified - 

could always be obfuscated via the legally established alternatives. It should be noted that despite the savings 

achieved by avoiding the cost of proceedings-compensation, when one considers  indemnification pay-outs the 

unjustified express procedure for dismissals on the grounds of conduct was not the least expensive option but 

rather the fastest one, since in practice it meant avoiding judicial review of the decision which lead to the 

dismissal. 
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With regard to the instruments that the legislative authorities created to improve worker, employer and judicial 

certainty, we would like to call your attention to an essential factor, namely the revised wording of the reasons for 

economic, technical, organisational or productive dismissal which provides employers with an expanded 

possibility for using dismissals as a strategy to improve competitiveness in the marketplace or to better react to 

market exigencies. This is a renunciation of and an objection to the legislative record from 2010 and 2012, which 

regarded internal flexibility as an instrument for safeguarding and creating jobs. 

 

Ultimately the 2012 labour law reform determined that the only employment adjustment measure permissible in 

the civil service was dismissal on economic grounds. Royal Decree 1483/2012 further developed upon this point 

from Law 3/2012, establishing a powerful connection between reducing public deficits and dismissing civil 

servants. Law 3/2012 and Royal Decree 1483/2012 permit the dismissal of state employees under two conditions: 

a) If the corresponding public institution has a budget imbalance; and b) if the budget has been cut by 5 % 

compared to the previous year or by 7 % compared to the previous two years. 

 

4. An overview of current Spanish labour law 
 

The relations between workers and employers in Spain have developed in the context of a steady deterioration of 

basic legal conditions. Law 3/2012 accentuated the most negative, authoritarian aspects of its predecessor, Royal 

Decree-Law 2/2012. Recently established regulations, such as Royal Decree-Law 1483/2012 from 29 October - 

which regulated mass dismissals - are an assault of the institution of work per se. Consequently, it will be 

necessary for the court to undertake profound corrective measures in order to bring the law in line with the 

Spanish legal system. The last reform of labour law was truly catastrophic for Spanish employment relationships. 

The employment rate is falling and ever more people are becoming unemployed. Since the second half of fiscal 

year 2010, when 4.5 million people were out of work and the first reform measures were implemented, conditions 

in the labour market have continued to deteriorate: At the end of 2011 the number had risen to 5 million, by the 

close 2012 it stood at 5,780,000 (25 % of the working population). These are the kinds of figures registered in the 

USA in 1929 or in the Weimar Republic during the 1930s. The reforms have led to a rise in unemployment. 

Furthermore, this labour market situation is closely linked to a decline in consumption and to a wide-spread drop 

in earned incomes. 

 
Collective wage negotiations are among its key elements. Prior to the crisis, the share of employment 

relationships covered by collective agreements was high: In 2008, the number stood at 75 % or nearly 12 million 

workers; 11.5 million workers were covered in 2009 and 10.8 million in 2010. Since introduction of the labour 

laws, the share of new collectively bargained contracts has declined rapidly (from 55 % in 2011 to 40 % in 2012). 

Even without any modifications to the structure of negotiations, the system of collective bargaining has been 

completely debilitated. Collective negotiations in the civil service have been blocked by an ongoing assault on the 

working conditions of public sector employees, the consequence of comprehensively dismantling collective rights 

such as the right to consultation and to negotiation. 
 

 

The trade union federations CCOO and UGT filed a complaint against the 2012 labour law reform with the ILO, 

claiming that it was in contravention of ILO Conventions 98 and 87. The ILO was obliged to perceive the EU as a 

territory in which certain rights, recognised as fundamental by declaration of the ILO itself, were being grievously 

violated. This triggered a reaction by the Socialist Party and by the "Izquierda Plural" (Pluralist Left), who 

petitioned to have the constitutionality of Law 3/2012 reviewed. 

On 30 October 2012, the Constitutional Court granted the petition. The constitutional complaint revolved mainly 

around the law's infringement upon the freedom of association and upon the right to work. 

 

When it came to freedom of association, the complainants were able to prove that many provisions of Law 3/2012 

were unconstitutional. These included obligatory arbitration in cases where the non-application of industry-wide 

collective agreements could not be agreed upon; the "theft" of decisive issues from the realm of collective 

bargaining; and the prohibition on making compulsory retirement subject to collective bargaining. 
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In the realm of constitutional guarantees to the right to work, the members of parliament from the Socialist Party 

and from Izquierda Plural argued that the provision permitting an employment relationship to be terminated freely 

(without justification, without compensation) during the fixed one year trial period included in the permanent 

contract for entrepreneurs infringed upon the right to work, which includes protection from unfounded dismissal. 

The complainants also argued that Law 3/2012 was in violation of both ILO Convention 158, ratified by Spain in 

1985, and of Article 30 of the European Charter of Fundamental Rights, which has a legal status similar to that of 

EU treaties. The complainants were also able to assert that in practice, the effective disappearance of the 

principles of causality, suitability and proportionality in cases of dismissal on economic grounds prevented 

effective judicial review, which is another key component of the right to work (Article 35 of the Spanish 

Constitution). Simultaneously, the complainants argued that both the disappearance of proceedings-

compensation - in cases of unfair dismissal in which employers opt to pay an indemnity, thereby removing the 

option of continuing the employment relationship - and the incentivising of employment cutbacks were 

discriminatory. This also applied to the exclusion of furloughs and working-hour reductions as instruments for 

adjusting to theemployment requirements of the civil service, since dismissal is the only method by which these  

adjustments were allowed to be made.  
 

 

5. Epilogue: In search of equality for the citizens of Europe 

The measures currently being employed to combat the crisis are concerned exclusively with deficit reduction, 

which is presented as inevitable on the one hand and as the only path to overcoming the crisis and to economic 

recovery on the other. While this may be one possible solution to the debt crisis, the main problem with the crisis, 

as we presented in the introduction, is not sovereign debt at all. An approach that attempts to solve the debt crisis 

by itself would only exacerbate the crisis as a whole. EU policy should take the social origins of the 2008 crash 

into account. Does the EU have the capacity to remedy these social problems? Yes it does! What means does it 

have at its disposal? 

Before these essential questions can be answered, it is very important to recognise the main causes of the crisis 

and to reach a consensus in this regard. This does not mean that the reduction of national deficits should be 

forgotten completely. A useful example from recent history is the scenario known as the United States fiscal cliff. 

 
Financial markets have, to some extent, managed to win back the confidence of the world economy, while 

American deficit spending has sought to improve incomes and to maintain the social security benefits of the 

population in hopes of staving off economic recession. This signifies that even the financial markets understand 

that policies which seek exclusively to reduce spending would only deepen the current 'great' recession. Finding a 

solution to the debate pitting revenues against spending will therefore be decisive in overcoming the crisis and will 

mean that the social origins of the crisis receive proper consideration. 

 
Reducing national deficits exclusively via action on the revenue side results in the maintenance of the welfare 

state, especially if there is an equitable distribution of incomes. The revenues should be used for a social project 

in which the goals of public deficit reduction and citizen equality are in balance. This appears to be the position 

taken by Obama as well. 

In general it can be said that the EU is not considering a social project, especially since the current political 

constellation recognises the reduction of expenditures as the only method for overcoming the crisis even if that 

means the destruction of the welfare state (and in turn, of the European social model). Of course that is not how 

this idea is expressed. Instead, the welfare state can only be saved, so the claim goes, by bringing national 

deficits under control. In reality, however, five years of austerity have cast a number of doubts on the sincerity of 

this (neo-liberal) policy. 

 

What is more, the policy of austerity violates the fundamental principles and rules of the European system of laws, 

although these must - in our estimation - be part of solving the crisis. These have been the principles and tenets 

of a policy that has achieved a relatively peaceful co-existence within the EU. The tenet that we are referring to 

first and foremost states that, "In defining and implementing its policies and activities, the Union shall take into 

account requirements linked to the promotion of a high level of employment, the guarantee of adequate social 

protection, the fight against social exclusion, and a high level of education, training and protection of human 

health." (Article 9 of the Treaty on the Functioning of the European Union). In other words, even policies aimed at 
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reducing national deficits must take the goals of promoting a higher level of employment, fighting against 

inequality and guaranteeing social protection into account. If they fail to do so, the EU will give up its social 

orientation, return to the origins of the European Economic Community and trigger a 're-nationalisation' process 

within the EU. 

 

Furthermore, Article 9 of the EU Reform Treaty stipulates that, "in all its activities, the Union shall observe the 

principle of the equality of its citizens, who shall receive equal attention from its institutions, bodies, offices and 

agencies. Every national of a Member State shall be a citizen of the Union. Citizenship of the Union shall be 

additional to national citizenship and shall not replace it". The present state of inequality and the rates of people at 

risk of poverty in the various EU Member States exemplify just how unequally the citizens of Member States are 

being treated when it comes to the application of anti-crisis measures and how certain countries are being treated 

as if they alone were responsible for the situation. 

 

 

6. A sample of statistical data 

Listed below you will find a selection of statistical data about the present situation in Spain and in Europe: 
 

 

Relative median at-risk-of poverty gap 2010, (%): 

http://epp.eurostat.ec.europa.eu/statistics_explained/index.php?title=File:Relative_median_at- risk-of 

poverty_gap,_2010_(%25).png&filetimestamp=20121114142611#file 

 
Labour force survey (unemployed workers sorted by gender): 

http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&language=en&pcode=tsdec 

450&plugin=1. 
 

 

Labour force survey (unemployed workers sorted by age): 

http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&language=en&pcode=tsdec 

460&plugin=1. 
 

 

Labour force survey (unemployed workers sorted by gender and duration of job 

search):http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&language=en&pcode=tgs00 

053&plugin=1. 
 

 

Labour force survey (type of employment contract): 

http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&init=1&language=en&pcode=tps00 

073&plugin=1. 
 

 

Unemployment benefits (First-time recipients of tax and social benefits sorted by function): 

http://epp.eurostat.ec.europa.eu/tgm/refreshTableAction.do?tab=table&plugin=1&pcode=tps0 

0106&language=en. 

http://epp.eurostat.ec.europa.eu/statistics_explained/index.php?title=File%3ARelative_median_at-
http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&amp;init=1&amp;language=en&amp;pcode=tsdec
http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&amp;init=1&amp;language=en&amp;pcode=tsdec
http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&amp;init=1&amp;language=en&amp;pcode=tgs00
http://epp.eurostat.ec.europa.eu/tgm/table.do?tab=table&amp;init=1&amp;language=en&amp;pcode=tps00
http://epp.eurostat.ec.europa.eu/tgm/refreshTableAction.do?tab=table&amp;plugin=1&amp;pcode=tps0
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7. Annex: Legislation 

A list of the most important measures used to combat the crisis between 2010 and 2012: 

 

• RD-Law 8/2010, of 20 May, approving extraordinary measures to reduce the public deficit 

• RD-Law 10/2010, of 16 June, on urgent measures to reform the labour market. 

• Law 35/2010, of 17 September, on urgent measures to reform the labour market. 

• RD-Law 13/2010, of 3 December, on fiscal, employment and liberalization actions to promote investment 

and job creation. 

• RD-Law 1/2011, of 11 February, on urgent measures to promote  the transition to stable employment 

and vocational retraining of unemployed people. 

• RD-Law 2/2011, of 18 February, to bolster the financial system. 

• RD-Law 3/2011, of 18 February, on urgent measures to improve employability and reform active 

employment policies. 

• Law 2/2011, of 4 March, on sustainable economy. 

• Organic Law 4/2011, of 11 March, complementing the Law on sustainable economy. 

• RD-Law 5/2011, of 29 April, on measures to regularize and control  informal employment and promote 

the rehabilitation of housing. 

• Law 10/2011, of 19 May, amending Law 10/1997, of 24 April, on the information and consultation rights 

of workers in Community-scale undertakings or groups of undertakings. 

• Law 14/2011, of 1 June, on science, technology and innovation. 

• RD-Law 7/2011, of 10 June, on urgent measures to reform collective bargaining. 

• RD 801/2011, of 10 June, approving the Regulation on employment regulation  procedures and 

administrative action in the field of collective transfers. 

• RD-Law 8/2011, of 1 July, on measures to support mortgage holders, public spending control and the 

cancellation  of debts owed to companies and self-employed workers contracted by local authorities, to 

stimulate business activity and to promote administrative simplification and reorganization. 

• Law 27/2011, of 1 August, on the updating, adaptation and modernization of the social security system. 

• RD-Law 10/2011, of 26 August, on urgent measures to promote the employment of young people, on 

promoting employment stability and on maintaining the vocational retraining programme for people no 

longer eligible for unemployment benefit. 

• RD-Law 14/2011, of 16 September, on complementary measures relating to employment policies. 

• Law 28/2011, of 22 September, incorporating the special agricultural social security scheme into the 

general social security system. 

• Reform of Article 135 of the Spanish Constitution, of 27 September 2011. 

• Law 36/2011, of 10 October, regulating  labour courts. 

• Law 37/2011, of 10 October, on the simplification of procedures. 

• Law 38/2011, of 10 October, reforming Law 22/2003, of 9 July, on bankruptcy. 

• RD-Law 16/2011, of 14 October, creating the credit institutions’ deposit guarantee fund. 

• RD 1542/2011, of 31 October, approving the Spanish Employment  Strategy (2012 - 2014). 

• RD 1620/2011, of 4 November, regulating the special labour relations in the case of domestic service. 

• RD-Law 20/2011, of 30 December, on urgent budgetary, fiscal and financial measures to reduce the 

public deficit. 

• RD-Law 2/2012, of 3 February, on reorganization of financial sector. 

• Agreement for Employment and Collective Bargaining (2012-2014), of 30 January. 

• RD-Law 3/2012, of 3 February, on urgent measures to reform labour market. 

• RD-Law 6/2012, of 9 March, on urgent measures of mortgage debtors without resources. 

• RD-Law 7/2012, of 9 March, Fund for financing payments to suppliers. 

• RD-Law 10/2012, of 23 March, modification of financial regulations regarding faculties of European 

Supervision Authorities. 

• RD-Law 12/2012, of 30 March, fiscal and administrative measures to reduce public deficit. 

• Law 2/2012, of 4 April, to support enterprising. 

• RD-Law 14/2012, of 20 April, on urgent measures for rationalization public educative expense. 

• RD-Law 16/2012, of 20 April, on urgent measures to guarantee sustainability of Health National System 

and improve quality and security of his benefits. 
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• Organic Law 2/2012, of 27 April, Budgetary Stability  and Financial Sustainability. 

• Law 4/2012, of 26 April, on urgent measures to rationalization of public sector corporate. 

• RD-Law 19/2012, of 25 May, on urgent measures to liberalization of commercial sector and certain 

services. 

• Law 3/2012, on urgent measures to reform labour market. 

• Law 2/2012, of 29 June, State General Budget for 2012. 

• RD-Law 20/2012, of 13 July, on measures to guarantee Budgetary  Stability  and promote 

competitiveness. 

• RD-Law 21/2012, of 13 July, on liquidity measures for Public Administrations and financial sector. 

• Organic Law 3/2012, of 25 July, ratification of Stability, Coordination and Governance Treaty in the 

Economic and Monetary Union. 

• Organic Law 4/2012, of 18 September, of modification of Organic Law 2/2012, on Budgetary Stability 

and Financial Sustainability. 

• Law 7/2012, of 29 October, on modification of fiscal and budgetary regulation to  prevent and fight 

against to fiscal fraud. 

• RD 1483, of 29 October, collective dismissal, suspension of contracts and reducing working time. 

• RD 1484/2012, of 29 October, on economic contributions made by for-profit enterprises in case 

collective dismissals of workers 50-years-old or older. 

• RD 1529/2012, of 8 November, on development of formation contract. 

• RD-Law 28/2012, of 30 November, measures of consolidation and guarantee Social Security System. 

• RD 1674/2012, of 14 December, “Your first EURES job”. 

 

32 



 

3

4

 33 

Lukas Pisarczyk   

Warsaw University 

 

 

Making Polish Labour Law  

More Flexible in Times of  

the European Crisis 
 

Greetings Ladies and gentlemen! 

I would like to begin by saying thank you for the invitation. It was very important to me to be able to take part in 

this conference, to be able to compare our experiences and to share what we have learned. 

 
We need a European discussion about the current state of labour law, about its problems as well as the about the 

opportunities and possibilities it offers. The most recent economic crisis had a profound impact on almost all of 

the European legal systems. The crisis also had detrimental psychological effects. Numerous firms took 

advantage of this 'atmosphere of fear' in order to change employment structures and often to reduce the number 

of employees on staff. 

 
Labour law is one of the branches of law that can play an important role in combating the crisis. It goes without 

saying that labour law itself will not be enough to change economic conditions. Legislative authorities have to 

resolve problems and eliminate barriers in order to improve conditions for employers. 

 

I would like to describe the problem that making Polish labour law more flexible in times of the European crisis 

presents. I believe that this complex of problems might be of great interest due to the peculiar characteristics that 

the social relationships in our region display. To understand the situation as it is today, it is important that the 

complicated history of our nation not be forgotten. Poland had to transition from a command economy to a market 

economy. We had to reorganise nearly every institution of labour law. Some remnants of the old socio-economic 

order have survived. A prime example is the construct known as the inner employer. According to Article 3 of the 

Labour Code, employers are entities who occupy workers even if the former are not recognised as legal entities. 

The inner employer (who is part of a larger structure) only has to be separated organisationally and financially, 

having no assets of their own. This remedy is based on historical circumstances. Although the State was the only 

entity to own property, it did not employ people directly. Consequently, the direct employer had to be invented as 

an entirely new entity. To this day the anachronistic construct has evaded repeal.  

 
Next, we are faced with the problem of the status of the social dialogue. Certain proposed institutions can only 

utilised fully if they are accepted by the employee representatives. An endorsement from the collective labour side 

guarantees an equilibrium thanks to which even solutions unfavourable to workers can be introduced. This 

mechanism relies on the existence of strong employee representation: both trade unions and elected employee 

representatives. In this day and age, collective bargaining agreements have a very important function. Our 

situation is different, however. 

 
In many European countries, trade unions are active particularly on an inter-enterprise level, while elected 

employee representatives play a more central role on the level of the individual firm. Not in Poland. At firm level, it 

is the trade unions that are the main factor. What is more, they do not act via their representatives. Instead, they 

have to establish special structures: firm-based trade union organisations. As a result, in Poland, the social 

dialogue. A working dialogue has many advantages, of course. It guarantees flexibility, vital during this economic 

crisis, facilitates real competition in the area of wages and helps to prevent the "monopoly effect" from taking 

place. 
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This situation can also be extremely dangerous, especially at a time of crisis for trade unions. To begin, the full 

potential of the representatives cannot be brought to bear. The risk that the employee representatives will be 

dominated by the employer side increases. Secondly, when it comes to the working dialogue within firms, there is 

a close link between the number of trade union members and the extent to which collective arrangements are 

applied (including collective bargaining agreements). Only about 15 to 20 per cent of workers in Poland are trade 

union members. 
 

 

In many countries, elected representation is the alternative to trade unions. While works councils do exist in 

Poland, their rights and significance are limited. They are involved solely in briefing and consultation procedures. 

Furthermore, it is not obligatory that a works council be established at all. Works councils are only created if a 

specific number of employees file a joint petition to do so. The rather negative attitude of both management and 

labour toward works councils is an additional challenge. To trade unions, they present a genuine threat, while 

some employers simply associate the emergence of new forms of representation with a formal burden. This is 

why workers seldom tend to initiate the establishment of works councils and is also the reason why such a small 

number of works councils came into being. It means that there is no real, stable alternative to trade unions in 

Poland. 

 
Considering the weakness of management and labour, including the weakness of employers' associations, the 

social dialogue on the inter-enterprise level does not play a prominent role either. The consequence is that only a 

limited pool of workers is made party to collective agreements (15 - 20 per cent is an optimistic figure). The 

situation of the majority of workers is the determined by regulations made at the firm level. These regulations 

have been agreed upon with the trade unions. In case there is no trade union presence in a business, the 

regulation is established by the employer unilaterally (these cases predominate). Without a doubt, the share of 

legally established regulations is dominant. Their scope is wider than in other European countries. This may be 

the principal difference between Western Europe and Poland. As a result, the social dialogue has ceased to be an 

instrument suitable for the development of labour law in Poland. 

 
In some cases, however, legislative authorities simply have to concede the workers' representatives certain 

responsibilities. When that happens, we have to establish ad-hoc representation, which is a major threat as well. 

The law does not regulate the procedure for determining representatives. The regulation has another weak point: 

It lacks mechanisms to protect representatives from dismissal or from other negative treatment on the part of 

employers. They find themselves in a less favourable situation than do representatives of trade unions. 

 

At this point, I would like to say a few words about Poland’s current economic situation. Although the crisis left our 

country relatively unscathed, it exerts a major influence on our economy and on the conditions facing employers. 

In 2009, Polish legislative authorities introduced a law designed especially to combat the crisis (it included special 

legal instruments such as economic standstill, reduced working hours as well as additional opportunities to make 

working conditions more flexible). 

Employers were able to worsen working conditions. Importantly, however, employees are to receive support from 

the government. The law remained in force until the end of 2011. Still, the situation as it stands is not good. 

 
Consequently, discussions about new anti-crisis procedures are mounting. We want to place certain instruments 

at the employers' disposal. On the other hand, we want to do a more effective job of protecting workers. New 

legislative projects are being discussed. They comprise the following proposals: economic standstill, short-time 

work and extended periods for averaging earnings. 

 

Even without these special regulations, the Polish labour code offers solutions with the capacity to improve 

conditions for employers (especially during times of crisis). The first of these is modification of working conditions. 

Employers can worsen working conditions and remuneration unilaterally. When it comes to the dismissal for 

variation of contract itself, they are required to apply the corresponding guidelines governing termination of 

employment relationships. Such modifications can be introduced into every employment relationship separately, 

although the consent of the employee is required. During times of crisis, this mechanism is often insufficient. 
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That is why legislative authorities have decided to allow an additional instrument: the crisis agreement. According 

to the Polish Labour Code, there are three cases in which the social partners may come to this agreement. These 

agreements provoke the deterioration of working conditions. As a precondition for this agreement, the employer 

must be in a poor financial situation. The agreements may last no longer than three years. The impact of such 

agreements on the content of the employment relationship is automatic, so that the employer does not have to 

actually abrogate the established working conditions. Consequently, the worsened conditions can affect all 

employees right away. Unfortunately, there is no state aid for the workers. As a result, the workers themselves 

bear all the risks. Another problem is the stabilisation of employment relationships. Dismissal protection only 

applies to permanent employment contracts. In such cases, the employer must justify the dismissal and take in 

trade union advice. 

 
The main problem is the temporary contract, however, which almost 30 % of workers in Poland have. They 

ensure a relatively high level of flexibility. Polish labour law allows for two consecutive temporary contracts. Only 

the third consecutive labour contract signed has a legal standing equivalent to a permanent contract. 

 
Early dismissals are another very important alternative. Dismissals are permitted in cases where two conditions 

have been met: The term of the contract exceeds six months and the parties involved have stipulated that 

dismissal is possible. Under these circumstances, all parties are entitled to withdraw from the contract as long as 

they abide by a two week period of notice. This form of dismissal requires neither a reason nor trade union 

consultation (in contrast to the termination of permanent contracts) but merely a declaration of intention that the 

contract will be cancelled. This particular solution divides the labour market because only one segment of the 

working population enjoys true protection against dismissal. The solution is similar to the American "hire and fire" 

or "at-will employment" doctrine and applies to some 30 % or Polish workers. 

 
This solution divides our labour market and is not in keeping with Article 30 of the Charter of Fundamental Rights 

of the European Union. While the Charter guarantees protections to all workers, people engaged in temporary 

employment in Poland are excluded. In these cases, we should avoid additional flexibility and should reinforce our 

regulations instead. Proposals exist that would limit temporary employment contracts to a duration of three years, 

for example. 

 
We also plan on making working hours more flexible. First and foremost, we would like to extend the period for 

averaging earnings somewhat. Today, it is allowed to last a maximum of four months. According to the proposals, 

the period will be extended to twelve month. This solution does not present any risk in terms of changes to the 

average number of hours worked or to income levels, both of which would remain untouched. 

 
The employers would also like to make overtime more flexible and reduce the overtime premium. These projects 

are proving controversial, however; not only because they result in a real deterioration of working conditions but 

from the perspective of the European Union, which promotes a policy of "Work-Life Balance" (project must allow 

time for familial responsibilities, private life, etc.), as well. 

 
The latter point is especially relevant for Sunday or weekend work, particularly in retail. Now employers can put 

their employees to work on Sundays while still being restricted from doing so on holidays. The employers' 

association would like to make the regulations in this area more flexible. As is the case with overtime, these 

proposals remain controversial. 
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In closing, I would like to present some conclusions. During a time of economic crisis, regulations need to adapt to 

the circumstances at hand. We need labour law to be more modern and more flexible. Having said that, workers 

continue to have the weaker hand in labour relationships. That is why labour law must maintain its protective 

function. To assure that employment in accordance with labour law is made more efficient, however, these 

protections have to be modernised. 

 
The result, of course, is growing flexibility. This flexibility should not influence safety on the job. We would do well 

to keep the policy of "Work-Life-Balance" in mind as well. 

 
From the Polish perspective, it is very important that the actual social dialogue be bolstered. Without strong social 

partners, it is impossible to establish a system of modern labour law in democratic countries. At the very least, we 

should offer the trade unions an alternative. 

 
Thank you for your attention. 
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Minimal Social Standards in EU Primary 

Legislation 
 

Thank you! 

 

Changes in social standards resulting from the Lisbon Treaty have proven severe. In decades prior, essentially 

only jurisdictional standards existed and those had always been employed in a specific, socio-political manner. 

The prevailing courses of action were limited in scope. On the one hand, equal protection before the law was 

codified and a piece of anti-discrimination legislation passed which in many ways surpasses the American model 

on which it was based. The equal treatment of migratory labourers too is an undeniable part of the "acquis 

communitaire". Provisions of this sort have the "advantage", that they avoid making any sort of declaration about 

absolute protection levels. Wage parity and racial discrimination prohibitions can be practiced based on the 

Lithuanian standard and the Luxembourgian standard in equal measure. Furthermore, procedural rights have 

been established; especially rules guaranteeing elected employee representatives the provision of information 

and consultation. This applies, for instance, to the Collective Redundancy Directive and to the Framework 

Directive on labour protection as well as to the European Works Council Directive. Even Directive 91/533/EEC on 

employers' obligation to inform employees says next to nothing about the content of employment contracts, 

delineating which subjects are to be addressed in an employment contract instead. There were few exceptions, 

one of which was the safeguarding of acquired rights in the event of transfers of undertakings. Another was the 

four weeks of annual paid vacation, which are guaranteed via the Working Time Directive. 

 
The Treaty of Lisbon did not modify responsibilities so much as it made specifications with regard to content for 

the first time. This happened, in part, through the Charter of Fundamental Rights, which was declared a 

component of legally binding primary legislation. Alongside the Charter are the "horizontal social clauses", 

whereby the subject of Article 9 TFEU is social protection. Furthermore, beyond the traditional wage parity 

guarantees for men and women (now codified in Article 157 TFEU), the Charter establishes a series of relevant 

specifications that can be found in both the TEU and TFEU Agreements. Data protection, which is guaranteed in 

Article 39 TEU and then again in Article 18 TFEU and in Article 8 of the Charter of Fundamental Rights in an 

almost identical form, is a prime example. Whether or not this level of multiplicity, which seems to be based on the 

mantra "make assurance triply sure", actually promotes data protection is another question entirely. 
 

 

A further, only seldom observed manifestation of primary legislation are the international treaties ratified by the 

EU. These include the UN Convention on the Rights of Persons with Disabilities, for example. It features relatively 

precise language - rather unusual for a document from the UN - and could therefore garner increased practical 

significance. The European Union itself is bound to adhere to this convention by virtue of ratification, there is not 

only a general principle of law of it having been ratified by each of the Member States. 

 
After all, we must not allow ourselves to forget the basic values reflected in the treaties which extend far beyond 

the socio-political realm. Since there is a large extent to which they express the ephemeral nature of the EU, I will 

allow myself to quote Article 2 verbatim. "The Union is founded on the values of respect for human dignity, 

freedom, democracy, equality, the rule of law and respect for human rights, including the rights of persons 

belonging to minorities. These values are common to the Member States in a society in which pluralism, non-

discrimination, tolerance, justice, solidarity and equality between women and men prevail." If all of these values 

had already been realised, then paradise would be right around the corner. 
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To put these precepts in concrete terms, the Charter of Fundamental Right contains an entire separate title under 

the heading "Solidarity". It includes, for instance, the right of workers to prior information and consultation when it 

comes to important worker-related decisions being made within a company. Article 28 codifies the right of 

collective bargaining and in cases of conflicts of interest, the right of workers to take collective action to defend 

their interests, including strike action. If my reading is correct, this was the first time that the word "strike" was 

explicitly named in EU Law. Considering that the most that employees could previously expect in terms of having 

their interests represented was a form of "consultation", this certainly represents a barrier, perhaps even a taboo, 

being broken. Article 31 goes on to delineate the right to healthy, safe and dignified working conditions. That such 

a propitious legal instrument would also prohibit child labour, protect families and guarantee access to the various 

social security systems is essentially self-evident. 

 

A widely known characteristic of human rights guarantees is that they are often so generically worded that you 

can only break them down to the level of concrete applicability with copious amounts of good will. Just consider 

Article 9 TEU which addresses the principle of equality. "In all its activities, the Union shall observe the principle of 

the equality of its citizens, who shall receive equal attention from its institutions, bodies, offices and agencies." In 

some way this is a gratifying formulation but admittedly, it occasionally has a connotation for me which is a bit out 

of the ordinary. I cannot help but think of a person receiving social assistance under German, Greek or French 

law, who goes to their local EU office and asks to be received in "equal audience" with an investor, for example. 

That level of social fantasy is not usually required and accepting things at face value has been a fool's errand 

since time immemorial (which - much like with children - does not preclude them from telling the truth). Indeed, it 

is certainly possible that it will become apparent to average citizens that these were mainly just nice words with no 

enforceable claim backing them up. 
 

 

Aside from the problem of guarantees being abstracted, there are explicit exceptions and breaches. Traditionally, 

these are located in the second paragraph of the article in question, at least this is the arrangement prevailing in 

the Basic Law of Germany and in many other constitutions. The Charter of Fundamental Rights goes a different 

route. Article 52(1) contains a global authorisation, which places all rights and freedoms und legal reservation 

while prohibiting infringements upon their essence. The latter feature is known to us from German law, although I 

cannot name a single example of case law in which even far-reaching interference has actually been regarded as 

an infringement. Very significant in terms of legal practice is the principle of proportionality, which itself hearkens 

back to certain legal traditions of the Union. 

 
The Charter of Fundamental Rights has a limited range of application. Much like the "horizontal provisions", it only 

applies to the Union's own institutions and to the Member States, insofar as these administer European Law. 

What does this mean in practice? Let us take the implementation of the Collective Redundancies Directive as an 

example. It is evidently the instrument of EC/EU Law by which the information and consultation procedure are 

determined. Does this mean that it is possible to appeal to Article 30 of the Charter of Fundamental Rights, which 

guarantees adequate protections against dismissal, in cases of collective redundancy? Or is EU Law limited to 

the statutory "collective redundancy procedure"? I suspect that jurisprudence will choose the latter alternative and 

ignore Article 30 of the Charter. I am not sure however and the question is certainly up for discussion. We might 

also consider keeping in mind that the people whose names are on one of these lists and who therefore find 

themselves clutching at straws might well evoke Article 30 of the Charter in their own favour. They did, after all, 

come to rack and ruin via a procedure based on collective redundancy. 

 
The bans on discriminatory practices contained in Article 21 of the Charter - going far beyond the ones included in 

Article 12 of the old EC Treaty and in the German AGG (General Act on Equal Treatment) - continue to warrant 

our interest. To date, we have heard little about how a person can no longer be discriminated against on the basis 

of their social background, genetic characteristics, language or their political (or any other) outlook. Likewise, 

making distinctions according to wealth, descent or nationality is not permitted either. Although these prohibitions 

too are only applicable to the conduct of EU institutions and to the implementation of EU law, the question of 

whether or not EU-financed cultural and scientific projects and development policies ever actually do justice to 

these standards certainly presents itself. Shouldn't a streamlined science occasionally be fostered, considering 
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the fact that neither political orientation nor any other outlook should be a factor? Is it permissible to concede local 

workers lower levels of remuneration than their posted counterparts without violating the ban on discrimination on 

the basis of nationality in the process? 

 
The problem of the social guarantees contained in the primary legislation of the European Community is not only 

one of being able to deduce specific claims and directions for action or of lines only ever being drawn in cases of 

absolute necessity. In fact, the problem is not about the scope of application of EC Law either. Much more 

importantly, there exists something like an unwritten general caveat. Dagmar Schiek has already touched on this 

issue. Today's EU Law guarantees what are known as fundamental economic liberties just as its predecessors 

did. They comprise: The free movement of goods, workers, services and capital as well as the right of 

establishment. Originally, these rights were purely bans on discrimination. A French service provider was not 

allowed to be treated any different legally than a German service provider, for example. No one had a problem 

with this - it was impossible to oppose, really. Over time, the CJEU's jurisprudence transformed these into what 

are known as "bans on restrictions". Not just discrimination based on one's Member State background is now 

prohibited. Every single restriction to activities in the single market requires justification, even if they apply to 

foreign nationals and locals in equal measure. 

 

A clear example of this new principle was the CJEU's review of the British ban on work on Sundays. The Court of 

Justice remarked in length about the question of justifying government interference with with the free movement 

of goods.  This freedom can indeed be interpreted as having been interfered with, since goods were no longer 

allowed to circulate freely on Sundays. In plain language: The pursuit of profit was being put on hold. Justification 

of the policy had to be found in the treaty, which it quickly was. If the free movement of goods had merely been a 

discrimination ban, the whole issue could have been settled in span of one sentence: The law affects English 

citizens and non-English citizens equally. While it is possible to imagine situations where there are absolutely no 

points of cross-border reference, these are becoming ever rarer and do not change the basic issue. The ban on 

restrictions is tantamount to a comprehensive guarantee of entrepreneurial liberty, insofar as any current or 

potential point of cross-border reference exists. A new collection of fundamental entrepreneurial rights that can 

only be restricted in particular circumstances was created in a "smoke-filled room", so to speak, without there 

having been any real discussion of the consequences. The question of whether it will ever be possible to undo 

these rights is a difficult one and cannot be answered at the present moment. 

 
In the "Viking" and "Laval" cases, the CJEU vested the freedom of economic activity with a third-party effect, 

ascribing to it what is known as a "horizontal direct effect". Tangibly, this means that an employer or an 

employers' association can invoke this basic liberty during conflicts with workers or with trade unions. The latter 

would then find themselves restricted to referring to the grounds of justification and could only pursue those socio-

political goals deemed permissible by the Court of Justice. The "Viking" case was not about the CJEU weighing 

the right to strike against the freedom of establishment. Rather, it was about the court weighing the objectives of 

the announced strike against the freedom of establishment. Should the need arise, it is acceptable to strike in 

pursuit of "good" objectives, such as defence of one's own job. Striking was not permitted, however, if the 

objective was considered less "good". In the end, it is the CJEU who determines which objectives are "good" and 

which are "not so good". It appears doubtful that an act of solidarity would be considered "good", for example. 

Applied to domestic circumstances, this would mean that engaging in collective bargaining or even going on strike 

would only be allowed in order to obtain a 3 % wage increase. A 5 % wage hike, however, might mean that a 

strike or even the threat of strike represented unjustifiable interference with entrepreneurial liberties. If the Federal 

Labour Court (BAG) was truly interested in producing this kind of (unconstitutional) jurisprudence, we can 

presume that even employer associations would raise a hue and cry: They are not interested in compulsory 

arbitration either. 

 

The case law surrounding the "basic economic liberties" reflects a political trend toward a greater demand for free 

markets and market liberalism. You can also find it reflected in the public procurement law and especially in the 

Rüffert decision. To date, scholars of European Law have essentially been passive observers of this trend. No 

critical voices have emerged to oppose the redefining of discrimination bans as bans on restrictions because no 

critical scholarship of the issue existed. There were, of course, people committed to social policy but their 
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arguments all stayed within the bounds of prevailing thought. Compared with civil law and national labour law, 

hardly anyone approached European trends with a critical perspective. Instead, there seemed to be something 

approaching a universal consensus that "The European project is good". Perhaps a person could find this or that 

point to be critical of, even make some suggestion to improve one thing or another, but always through the lens of 

the "better" Europe, of the Europe that presupposed total economic liberty. A veritable prohibition of autonomous 

thinking had become established that was only breached with rendering of the Viking and Laval decisions, since 

these cases made it plain to see where this voyage was headed. In the meantime, there are actually critics - as 

Dagmar Schieck already pointed out - who argue that more Europe is not necessarily always best. They believe 

that preserving the current state of things is preferable and even necessary. This means that Member States 

should continue to decide upon their own social policy and to adjudge how best to react to market trends 

themselves. It goes without saying that this demand for increased autonomy can easily be expanded to include 

economic autonomy - this too is now a tenable position to hold. 

 

The question then arises if and how it will be possible to make any advancement in this realm. The jurisprudence 

emerging from Viking and Laval and Rüffert decision came as a shock to so many people precisely because of 

the fact that, technically, no change will be possible until the CJEU itself thinks better of it. In theory, the treaties 

could be modified but such an action would require unanimity which is effectively impossible considering the 

number of Member States and the volatile nature of social policy. It is not realistic to expect that these 

fundamental liberties will be reduced to their former status as discrimination bans or that a general social proviso 

will be inserted into the treaty. As it is, we can only hope that one day in the not all-too-distant future, the judges in 

Luxembourg will decide to dissociate themselves from their hitherto existing legal practice. That is not very likely 

and, to be frank, I do not believe it will happen. That is due, in part, to the fact that the political orientation of the 

national governments is decisive in determining which judges end up in Luxembourg. In this respect, a judge's 

particular political preconceptions are a quintessential factor in their being elected again and again. Basic 

conditions would have to change pretty drastically for a different mindset to prevail at the CJEU. 

 
First of all, we have to come to terms with the fact that the existence of European socio-political objectives is 

tenuous at best. Developments in Southern Europe make clear just how little we can expect from the EU in terms 

of social policy. After all, the Troika - which is forcing the Greeks, the Spaniards, the Portuguese and others not 

only to cut spending but also to dismantle social standards - includes a representative from both the EU 

Commission and the European Central Bank. Consequently, representatives of the EU constitute an obvious 

majority, thereby raising the question whether all of the EU institutions, regardless of their function, are bound by 

the Charter on Fundamental Rights or not. I have no fundamental objection, especially since we are talking about 

finding solutions to problems that arose from European (Monetary) Union policy in the first place. 

 
The full extent to which the social systems of the South have been dismantled is poorly understood in this 

country. Some examples pertaining to Spain have already been mentioned. I would like to take a moment now to 

address the Greek situation. Not long ago, Greek pensioners stormed the health ministry in Athens because, 

henceforth, they were supposed to pay for their own prescription medication, on the basis of a pension level 

which had been cut by 30 % mind you. The Charter on Fundamental Rights does guarantee human dignity, 

however, and if a fellow citizen is no longer capable of purchasing necessary medication it is no doubt being 

violated. 
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Furthermore, Article 35 of the Charter ensures access to medical treatment. Can treatment be denied because a 

person cannot afford to pay for it? Presumably, the protesters were neither sufficiently well-informed nor 

sufficiently naive to invoke this provision. In truth, the Fundamental Rights Charter of the EU should have 

recognised as being authoritative in this context as well. Greece is an EU Member State and the people who went 

there not to "impose" but rather to coercively "recommend" corrective measures are simply EU functionaries 

acting in their official capacities. That, allow me to infer, is what the social reality of the EU looks like. 

 

I purposely began with the flowery proclamations so that the contrast would be sufficiently stark. Admittedly, there 

is always some discrepancy between law and reality. Students of law understand this and recognise that not all 

points will be adopted at par value. On the other hand, once the social guarantees have been whittled away to the 

point that they no longer offer any protect to the majority of the population, the patience of those friendly to 

Europe will have come to an end. At that point, fundamental social rights will become pure ideology, mere 

promises meant to make the dark skies over Europe appear brighter while having little or no effect in reality. I am 

reminded of the creed included in documents from the former GDR. It declared that all the creative abilities of 

mankind should be developed to the full. This laudable principle was quickly brought to ruin, however, by the 

reality of endless proscriptions posted on every corner of every street. This contradiction is similarly vast to the 

one confronting the EU today. The main difference is that there is major variation in the way people across 

Europe are affected: Not everyone feels the immediate effects of the EU's very real shortcomings in the same 

way. 

 

Viewed in terms of their practical effect, the minimum social standards contained in European Union Law are in 

truth political declarations. You can demand their implementation all you want but will only have a reasonable 

chance of success if you are able to marshal more than just a single insightful legal interpretation. You need a 

comprehensive vision of Europe and the arguments to back it up. In this respect, some of the approaches 

currently being pursued have a lot of development potential. A political constellation conducive to implementation 

is required. How could such a constellation come into existence? 
 

 

Today, the EU is confronted with deeper problems of legitimacy than it was twenty years ago. The attempt to 

establish a constitution failed as a result of national referendums held in both France and the Netherlands. The 

Treaty of Lisbon, which is almost identical to the text of the defeated constitution was not forced to undergo any 

additional democratic "acid test". A further failure would have had unforeseeable consequences. When the former 

Greek Prime Minister Papandreou spoke of holding a referendum on the "economic reforms", he suddenly 

encountered such fierce resistance that he was no longer able to stay in office. David Cameron, head of the 

British government, also got bad publicity when he asked whether it should be left up to the people of Britain, as 

the ultimate font of sovereignty, to decide whether the United Kingdom should continue to be part of the EU. Fear 

of the public clearly signalises problems of legitimacy. In the past, these problems would have been overcome via 

the power of a substantive argument. Politics were capable of reaching a consensus and appeared to bring with it 

a number of advantages. Brussels issued additions to labour and social law that were especially useful for people 

who were dependently employed. This lead to the EU being held in high esteem, by members of the trade union 

movement in particular. 

 
If the EU were to now change its policy and dismantle national social standards (instead of carefully cultivating 

them), it would undermine its own foundation. It is no longer capable of convincing people via substantive 

argument. Under these circumstances, the deficiencies inherent to the democratic process are brought fully to 

bear once more. The lack of transparency of numerous processes, which has become even more profound 

through EU enlargement, is beginning to register with people more strongly once again. 

 
This is not merely conjecture. Numerous conversations have made manifest that, for the first time, a 

fundamentally critical attitude toward the EU is starting to prevail among workers, members of trade unions and 

works councils. Ten years ago, you were basically only allowed to criticise the bureaucratese used by EU 

authorities. Fundamental critiques of the project itself or about how the project was designed were essentially 

taboo. That has changed. 
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These shortcomings in legitimacy have to be made plain to EU policy-makers time and time again. Considering 

the peculiar structure of the European Union and the limited extent to which it is actually democratic, it is difficult 

to imagine the Commission seeing reason on its own, for example. Inadequate social and of spatial proximity are 

not the only decisive factors at play here. More vitally, Europe lacks a vibrant public sphere. Instead, there are 

numerous public spheres on the national level. This results in segmentation and ineffectiveness. If we want to 

avoid jeopardising the entire European project, the EU must gain credence among the majority of the population 

once again. We cannot expect this to happen until it begins to stand for relatively cautious social progress and not 

for massive social cutbacks and social restructuring at the expense of its weakest citizens. 

 
I believe that shortcomings in legitimacy are the main issue. Its significance is highlighted by the fact that there 

are individual Europe-wide actions. Let me name a few positive experiences. Recall the strike action against the 

port services directive, for example, in addition to the actions taken against the original version of the provision of 

services directive. In both cases, the Commission had to comply: the project for the port services directive was 

abandoned and the provision of services directive was significantly mitigated. In my opinion, all this – just like 

many resolutions – only has a supportive function. Far more serious than a (so far utopian) European general 

strike is the risk that the employees, who represent the vast majority of the EU population, no longer identify with 

this project. European Now transferred to the judicial level, jurists must re-qualify as legal historians if this 

becomes a permanent situation. Their research area is a thing of the past and the battles will only be fought when 

the veterans get together for reunions. 

 

I do not consider this perspective more likely because I continue to have faith in political reason. Of course, after 

experiencing the manner in which the sovereign debt crisis was handled, it is possible to have a completely 

different perspective. Where has political reason gone if austerity policies which only serve to exacerbate the 

crisis or which lead to a 30% decline in national product can be forced upon particular national economies, as in 

the case with Greece? 

42   

So much for that! I presume that some provocative assumptions will encourage a debate.  

I thank you kindly for your attention! 
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Summary of Discussion I: Trends in Labour 

Legislation at the European and National Levels 
 

Questions from the Audience 

Prof. Schiek was asked to give an example of the "open method of coordination" (OMC). She referred to a study 

on the approximation of dismissal protections. Admittedly, the term OMC has not been used as part of any of 

these austerity processes. No legal provisions actually existed, only discussion procedures. The ramifications of 

the OMC are potentially much broader than those of directives (example: Working Hours Directive). 

 
Prof. Trillo was asked about the manner in which the right to free collective bargaining was being circumscribed in 

Spain and if legal strategies existed to defend against these limitations. He specified that although protections 

accompanying industry-wide wage agreements were more effective, regulations established at the firm level had 

now been given priority. Additionally, the law allowed for the non-application of collective bargaining agreements. 

The ILO had already been petitioned and a constitutional complaint filed with the Constitutional Court. The 

reputation of the trade unions suffered. Many people perceived them as being weak. 

 

Prof. Pisarcyzk was asked if it were possible to depart from the equal pay principle in Poland when it came to 

temporary employment, how the debate about a European minimum wage was weighed in Poland, who was 

involved in reaching the crisis agreements, what would happen after they elapsed, as well as about how the 

relationship between the dismissal for variation of contract and the termination of employment was regulated in 

Poland. He explained that the anti-crisis law had made departure from the equal pay principle permissible. The 

possibilities are now more limited. Many in Poland rejected the idea of a European minimum wage. There were 

also employers who considered the Polish minimum wage of about 400 € to be too high. Discussions about 

whether the minimum wage should be differentiated by region (higher in Warsaw and lower in other regions) were 

ongoing. Implementation of the European Directives was a net-positive for Polish labour law. Crisis agreements 

could be reached in conjunction with the trade unions and are renewable upon expiration. In cases where there is 

no trade union presence, representative bodies would be established on an ad-hoc basis, a highly questionable 

solution. A dismissal for variation of contract would be possible under the same conditions as a termination of 

employment, whereby certain constellations existed – for older workers or for collective dismissals, for example – 

in which it would be easier to make modifications than it would be to terminate the employment relationship. 

 
Prof. Däubler was asked how he viewed the lowering of social standards from the standpoint of improved 

competitiveness. Within the Directorate-General for Competition itself, the view prevailed that there was no 

alternative. As long as social standards were not cost-effective, he responded, this argument would not apply 

anyway. Lowering social standards that were already cost-effective would also result in a reduction of purchasing 

power. Producing solely for export was a risky endeavour. 

 
Discussion 

A participant from Greece explained that reforms aimed at improving competitiveness and reducing unit labour 

costs were being carried out in her country as well and that they were resulting in major social upheaval. An 

attendee from Italy indicated that worker protections were being curtailed in his country as well. Protections had 

moved away from stability and toward a concept of anti-discrimination. The reforms, as he perceived them, were 

driven by ideology. 

 
The remainder of the discussion focused on the role played by the CJEU. 
 

 

Asked if the courts actually played a key role or if the legal guidelines did not, in fact, preclude a social Europe, 

Prof. Schiek responded by noting that some form of “governance from the judge’s bench” was indispensable. The 
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scope of interpretation was broad. Just how broad depended on EU legislative authorities. Most importantly, 

judicial decisions had to be comprehensible and methodologically sound judicially. Decisions completely devoid of 

politics did not exist. 

 
Asked if the Lisbon Treaty did not present a chance for change, Prof. Däubler responded that the most optimistic 

point of view saw the Charter of Fundamental Rights bolstering the social elements of the EU's institutional 

framework. More pessimistic commentators, on the other hand, point out that the Charter of Fundamental Rights 

was already signed in 2000, that it has served as a source of legal knowledge for the legal principles of the 

Member States since then, and that consequently nothing would change. Legally speaking, it made no difference 

whether it concerned sources of legal or formally incorporated into primary legislation. The CJEU did more than 

just take up subsumption acts, however. The "Viking", "Laval" and "Rüffert" decisions expressed a particular 

political trend. He was sceptical whether there was a readiness to bid farewell to the neoliberal policies of recent 

years. 

 
Prof. Schiek pointed out that the decisions reached by the CJEU had changed considerably. Social and economic 

antagonisms multiplied with the accession of new Member States. The CJEU was contemplating this and 

interesting developments were taking place. In the case of the Commission vs Germany (service agreements for 

occupational pension schemes without a Europe-wide call for tenders), the Advocate General's argument tried to 

weigh up basic liberties and fundamental social rights rather than simply present a justification for the restriction of 

basic liberties. This line of reasoning could be perpetuated but it will take a long time. 

 
The remainder of the discussion revolved around questions of how CJEU case law should be judged in terms of 

both collective and individual labour law, what influences the CJEU had, and how greater respect for fundamental 

social rights could be achieved. One attendee raised the example of "social criteria in public procurement laws" to 

point out that CJEU case law was being used to legitimise political decisions. Such criteria would find only as 

much consideration as European Law allowed, was the common refrain. 

 
Another attendee pointed out that when governments were engaged in litigation before the CJEU, they often 

presented overtly political arguments and represented clear political interests. Poland and the Czech Republic 

attempted to trivialise the Charter of Fundamental Rights in its connection to the paid leave law, for example. 

Shifts in jurisprudence were the result of an enlarged EU and of the expanded judicial panels, including judges 

from the new Member States that came with it. It was positive, on the other hand, to see the CJEU continue to 

play a role in the interpretation of directives. Two other attendees stressed that the CJEU often strengthened 

employee rights under individual labour law. The issue was more complicated when it came to collective labour 

law. 

 
Everyone agreed upon the importance of maintaining an open dialogue with CJEU judges. One attendee 

advanced the view that retreating to national capabilities represented a defensive posture. By way of contrast, 

Prof. Däubler emphasised the importance of a fundamental critique. There should be no limits when it came to 

thinking about European integration. 
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Marta Böning   

University of Oldenburg 

 

 

Why Posted Workers 

Are Not Finding Their Way  

to the Courts 
 
Ladies and gentlemen, it is an honour to have the opportunity to open the thematic block entitled "Worker Posting 

and Temporary Employment Across Boarders" with a brief presentation. 

 
Working for the Counselling Office for Posted Workers in Berlin from 2010-2011, I had the opportunity to be one 

of the people who supervised the organisation and genesis of the first liaison office of its kind in the Federal 

Republic. There, I was confronted mainly with the problems facing the "new EU foreigners"12, who were 

temporarily working in Germany. This year I began taking a scholastic approach to the issue. I am currently 

involved in a research project looking at the basic legal conditions of cross-border personnel placement from 

Poland to Germany, with a particular focus on the care industry. In order to best respond to the core question of 

this thematic block, I would like to fall back primarily upon the experiences shared with me during my time at the 

counselling office. 

 

Why are workers posted in Germany not finding their way in front of the German courts? Why are these men and 

women making so little use of the possibilities to assert their rights in front of German courts, which were first 

introduced via the Posting of Workers Directive 96/71/EC and later implemented in Section 15 of the German 

Posted Workers Act (AEntG)? Could it have to do with the fact that posted workers tend to seek protection from 

the courts in their own countries of origin or sending countries? Nothing would please me more than to be able to 

answer this question with an unambiguous "yes". I am afraid that the answer is significantly more complex, 

however, and comprises not only legal but cultural and factual elements as well. 

 
First we have to ask ourselves: who are these posted workers whose lawsuits German judges are waiting for in 

vain? In the experience of the Counselling Office for Posted Workers in Berlin, only a small segment of the foreign 

labour temporarily working in Germany on behalf of a foreign company is engaged on the basis more or less 

proper posting. The majority consists of solo entrepreneurs active in the service of companies based in their 

respective countries of origin or working under conditions which are not clearly defined and usually clandestine. 

The former example should not represent a barrier to calling upon the German courts and claiming one's rights 

under Section 15 AentG, especially considering that these workers are usually self-employed in name only and 

would therefore qualify for the German definition of employee which entitles them to sue. But even this does not 

change the general tendency that the mechanism of posting is only seldom utilised by the workers for whom it 

was created. 

 

Almost none of the workers that I had the pleasure of counselling, including those who had been posted properly 

and especially those with low qualification levels, had a strong understanding of their rights. Besides lacking a 

competitive advantage in the labour market, the workers concerned are usually not proficient in the language of 

the host country which further contributes to this condition.  

 

 

 
12 This term refers to the citizens of the Member States which acceded to the EU between 2004 and 2007 and particularly to the citizens of the 

former Eastern Bloc nations. 
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This leaves them not only in a foreign country but at the employer's mercy as well. One practice which 

unfortunately remains wide-spread - with "ad hoc posting" being the most common form I have encountered - 

sees companies who recruit people to work in Germany promising to take care of all of the formalities and 

paperwork associated with the posting while simultaneously keeping the relevant documents under lock and key 

and only ever turning these over at the employer's whim. The workers tolerate this out of fear of losing jobs that 

actually appear lucrative when compared with similar positions at home. I have seen examples of postings in the 

construction sector which appear perfectly legitimate at first glance. In reality, however, the workers had been 

threatened with dismissal and coerced into issuing false invoices for wages or vacation bonuses which were 

never paid as well as into uncomplainingly accepting pay statements which had obviously been manipulated. 

Under these circumstances, claiming one's rights is extremely complicated, especially because relevant evidence 

is so hard to come by. The same is true for arrangements that were only made verbally and lack witnesses which, 

unfortunately, are common. What's more, in such cases the foreigners who are active as solo entrepreneurs are 

hardly ever able to verify the existence of a legally binding employment relationship with the company, meaning 

that Posted Worker Act protections do not apply to them. 

 

On the whole, our experience showed that foreign workers hailing from Central and Eastern Europe, who were 

temporarily active in Germany, were often quite careless when it came to securing their own rights. When we 

asked why, we were often told that "nothing bad could happen in a country as well-organised, wealthy and safe 

as Germany". The level of disappointment that results from this presumption clashing with reality is 

correspondingly high. This is a reality in which infrequent controls carried out by the competent authorities are 

combined with the penalisation of involuntary self-employment or moonlighting to create conditions ripe for 

dubious placement agencies and other principals to carry out their criminal activities without hindrance. 

 

Nevertheless, the hiring of legal representation is rarely contemplated. There are a variety of reasons for this, not 

least of which are financial considerations. Throughout the former Eastern Bloc, Lawyers are not easy to come by 

and are very expensive. That seems to be the common consensus anyway, one which I fully endorse! This is due 

to the decades-old restrictions on entry into the legal profession which existed until recently. The number of 

lawyers
12

 in Poland per capita remains only half of what it is in Germany.  Add to this the fact that legal protection 

insurance is basically unheard of and that lawyers tend to charge fees. The inhibition threshold that a Polish or a 

Latvian worker has to overcome in order to call upon a lawyer in a country as expensive as Germany is very high. 

The vast majority of these workers have never heard of either legal or consultation aid. 

 
An additional reason why posted workers eschew hiring legal representation and/or avoid going to court is the 

temporary nature of their stay in Germany. In most cases, workers do not seek out support until the employment 

relationship has already ended or until its end is imminent. By that point, the foreign workers are basically already 

on their way out of the country. They are in the process of getting mentally prepared for their departure and are 

seldom ready to extend their stay in order to take part in legal proceedings, the outcomes of which are uncertain. 

It seems that specifically workers with low qualification levels who are especially hard hit by wage fraud often 

leave Germany without receiving the wages they are due. These men and women tend to hardly ever consider 

the potentiality of asserting their claims from home. 

 
Last but not least, we are confronted with an issue of mentalities. Eastern Europeans on the whole are not terribly 

litigious. Their readiness to sue sinks even deeper when they find themselves in a country where they do not 

speak the language and where they do not have access to their usual networks of social support. In the countries 

which formerly comprised the "Eastern Bloc", the role that labour courts play in establishing legal reality is 

significantly less-developed than it is in Germany. The absence of a "litigious culture" in these countries derives 

from the relatively low level of awareness of one's own rights on the one hand and, of course, from the complete 

mistrust of public institutions rooted in the socialist past on the other
14

. 

 

13  This catchall term refers to advocates and legal counsellors alike, Both professions are 

concerned with providing legal consultation and representation for work-related issues. 

14  As the Four Nation Comparison (Slovenia, Slovakia, Czech Republic, Hungary) confirms: Treib/Leiber, WSI-Mitteilungen 2006, 547 (551). 
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For the majority of Eastern Europeans, going to court represents a measure of last resort that should only be 

considered in extreme circumstances. Typically, there is a preference for attempting to solve problems on one's 

own initiative first. This helps to explain why even highly-qualified posted workers, who are well-aware of their 

rights, call on the courts so rarely. 

 

Thank you for being such an attentive audience. I look forward to taking your questions and to  

what is sure to be a stimulating discussion. 
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Catherine Taillandier & Yves  Garcin   

Cour d’Appel de Paris 

 

 

What Means of Collective Defence are Available 

to Workers in France? 
 

In our view, the answer to this question should be provided from the perspective of and taking into account the 

problems of the need for a collective defence of employees, since – in practice – the employment contract is 

fundamentally characterised by the submission of workers to the employer, as well as by the conclusion of an 

affiliation contract without any real freedom of choice.  

 
That is the reason why employment law, with the objective of an administration between employers and workers, 

was established as protection for the latter at both the individual and the collective level. In view of this purpose, 

three institutions constitute the agents of French law for the statement and defence of employees’ collective 

interests: 

• the trade unions 

• the corporate committee (comité  d’entreprise) 

• the Committee for Hygiene, Safety, and Working Conditions (CHSCT) 

 

The area of activity of each of these three institutions is different. It is therefore appropriate to first look into which 

of these corresponds to areas of union action. Then it is necessary to analyse the functions and means of the 

corporate committee and the CHSCT. 

 
Firstly, the trade unions: 

In France, trade unions are freely established organisations that have the task of ensuring the collective defence 

of employees. They can either be based at a local level, i.e. on the company level or within the framework of a 

professional industry (federations), or even at the national level (confederations). They have the power to act in 

court.  

 

Their mission is twofold. First and foremost, they have the task of ensuring and supervising the correct application 

of the legal and standard regulations as well as their compliance through the employer. This leads them to 

question the conduct of the employer before civil courts (Tribunal de Grande Instance) or criminal courts (Tribunal 

Correctionnel). There they can demand the compliance with working hours (work on Sundays and at night), 

determine the method of calculating wages based on the statutory minimum wage (SMIC), challenge the 

conditions of hygiene and safety at the workplace, call for the annulment of a collective agreement, and argue for 

the protection of exercising the right to strike (legitimacy, arrangement). 

 
For example, the Cour d’appel (regional court) of Rennes sentenced the company Carrefour to pay a fine of 

316,500 euros in compensation for the affected workers because it had paid 211 employees of the supermarket in 

Quimper below the legal minimum wage (SMIC) by wrongly factoring the non-working times in the calculations for 

the monthly salaries. Since the allowance for breaks was misapplied, the employees were paid below the 

minimum wage. 

 
Similarly, in the judgement of 31 October 2012, the Cour d’appel of Versailles – which mainly addresses the 

prohibited work on Sundays – banned the company Bricorama from opening their shops on Sundays. The court 

insisted on the principle of Article L 3132-3 of the Labour Code, namely that the Sunday rest from work is applied 

in the interest of the employees, and evoked the nature of the public policy doctrine of the provision as well as its 

compliance with international law. The court thereby emphasises that the contradictory capabilities permitted by 
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the legislation from 10 August 2009 are only exceptions and that the trade regulations, which are intended to 

ensure the freedom of competition, have no role to play in the judicial debate before the labour judge. 

 

The second task of the trade unions is to contribute to the development of standards so that they conclude 

collective agreements with the employers’ side on the local or national level. These agreements are of great 

importance, since they then develop binding effects in companies or at the national level if they become the object 

of a Declaration of General Applicability by the Labour Minister. Numerous disputes concerning this matter arise, 

particularly in regard to the terms of a collective agreement, that must primarily be managed in consideration of 

the identification of the contractual partners, especially concerning their representativeness and in relation to the 

issue of the legality of the signed text. At the same time, the issue of representativeness is pervasive in the 

lawsuits. The legislation from 20 August 2008 changed the regulations in this area by no longer granting the 

representativeness by law but rather submitting the results of each trade union in the elections to employee 

representation, the activities of a trade union at the company or industry level, their dynamics and their 

membership. These new rules have created the effect of allowing small trade union organisations disappear from 

the area of collective bargaining and the large trade union federations are left the monopoly on negotiations. 

 

If the ability of the trade unions to take legal action is also an effective means of providing the compliance with the 

rights of the employees and improving their fate, then certain constraints stand in the way, such as the:  

• the weak rate of unionisation of employees, which reduces the influence  

• of the trade unions 

• the concept of French syndicalism, which is more present in the  

• confrontation  than in the negotiation  

• the slowness of the judiciary, which, for lack of staff and material resources, does not enable a quick and 

effective solution to conflicts 

 

And now the corporate committees and the CHSCT 

Parallel to the trade unions, the representative intra-corporate authorities (comités d’entreprises and CHSCT) are 

allowed to ensure the defence of employees against the decision by the head of the company. These 

representative institutions of the workforce, which are compulsory in companies with at least 50 employees, 

consist of members who are elected by the employees on the basis of trade union lists. 

 
The corporate committee, exceeding the organisation of social and cultural activities, has the function of 

participating in the life of the company by being informed and regularly consulted on the situation of the company, 

its economic position and the company’s development plans. Although the employee representatives have no 

decision-making power, since in France the entrepreneur alone leads the company and decides on its future, the 

committee plays an extremely important role due to the information available to them and the concerns that they 

can put forward. 
 

 

The corporate committee has intervened for many years, especially in the area of mass dismissals for economic 

reasons. France has provided a special procedure for this type of dismissal since 1993. According to this, before 

making any mass dismissals for economic reasons, the entrepreneur must first inform and consult the corporate 

committee about the economic difficulties and the need to reduce employment. They then must also discuss 

continued employment possibilities by presenting an employment rescue plan (plan de sauvegarde de l’emploi = 

PSE), which – while avoiding their nullity – includes proposals for (internal or external) continued employment, 

further training, part-time opportunities etc. On this occasion, the corporate committee can select a chartered 

accountant (expert comptable) – to be paid for by the employer – to provide an expert opinion. 

 
Numerous disputes have evolved into this issue and the corporate committees do not hesitate to call the regional 

court (Tribunal de Grande Instance), whether in the preliminary injunction proceedings or in the main 

proceedings, in order to question the information or consultation procedure or the employment rescue plan. The 

courts have the ability to stop the proceedings and to ask the employer to complete their information or to annul 
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the employment rescue plan in the event of insufficient measures for continued employment. The first and 

significant consequence of such an annulment is the automatic continuation of employment for workers in their 

jobs, as far as this is required. This should make the employer present serious solutions in order to avoid 

extremely tough sanctions.  

 

Two important decisions by the Cour de Cassation from 13 February 1997 concern these questions. They 

examine the cutback of large numbers of jobs by the company of the La Samaritaine department store, one of the 

large stores in Paris. In the first judgement, the Cour de Cassation confirmed the views of the regional court and 

the higher regional court, which had annulled the severance scheme with the explanatory statement, that these 

measures, such as early retirement, severance pay, etc., are not measures for continued employment. In the 

absence of the exact indication of the category of workers affected by the mass dismissal, the severance scheme 

would not allow any knowledge about whether the positions offered continued employment actually permit the 

employees, whose employment was to be terminated, to continue working. Furthermore – according to the Cour 

de Cassation – measures for external continued employment are illusory.  
 

 

In the second ruling, the court drew on the implications from the first judgement, namely that the established 

nullity of the severance scheme automatically involves the nullity of the notices of termination on the basis of the 

plan, and therefore the continued employment of the dismissed workers. This concerns a great advancement in 

the jurisdiction, which continues to this day.  
 

 

The corporate committees also have to contend before the court to enforce the obligations of the employer for 

information and consultation, and to continue to assess the nature and extent of the information concerning the 

actual situation of the company, the true (termination) motives of the employers and the consequences for the 

employment of the workers (numbers being cut and the jobs on offer for continued employment, and the nature of 

this with regard to remuneration, localisation and required qualification). This type of dispute, which is mostly 

contended during the process for mass dismissals, happens in the preliminary injunction proceedings because 

the urgency is easy to justify. The judge is often obliged to order the employers to submit additional documents 

that enable loyal, honest and complete information. Indeed, it is to be noted that the employers are often reluctant 

to present all items available to them because they are afraid of radical responses from the side of the trade 

unions and the workers.  

 
With regard to the employer’s duty to supply information, particularly relevant rulings were issued in the famous 

case on the closure of the Renault factory in Vilvoorde. In May 1997, in view of the surprising announcement in 

the press to close the factory, the regional court in Versailles banned the Renault management of implementing 

the decision to close the factory without prior meeting of the European Works Council. In fact, the court was of the 

view that Renault had to apply the necessary procedure for information and consultation in any decision that may 

considerably affect the interests of the workers. It therefore declared that the public announcement to close the 

factory in Vilvoorde was clearly unlawful because the information and consultation were evidently not provided the 

space required to secure their intended function (effet utile). The court eventually imposed Renault to call a 

plenary meeting of the European Works Council and to hand over documents that provide information on the 

motives and effects of closing the factory.  

 
Similarly, on 29 March 2001, the closure of all Marks & Spencer stores located in continental Europe, with 1,700 

affected employees in France, was announced without prior consultation with employees. Therefore, through the 

temporary injunction of 9 April 2001, the regional court of Paris ordered the suspension of the plan to close all 

stores in France unless a regular proceeding for the information and consultation of the employee representatives 

were to be carried out. 

 

Finally, the corporate committees have the option of discussing the economic motives (of a mass dismissal) 

headed by the employer as part of the information and consultation procedure. Nevertheless, even if the control of 

such a motive seems obvious since the interests of the employers are apparent, French law – as it is interpreted 
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by the Cour de Cassation – draws no consequence at all from the absence or inadequacy of an economic reason 

for the legality of the procedure.  

 

A case has recently revealed the incoherence of French employment law and a certain jurisdiction in this area. 

Even if, after being dismissed due to economic factors, a worker individually disputes the reason for dismissal 

before the prud’hommes jurisdiction (conseils de prud’hommes = employment tribunal of first instance for 

individual labour disputes) and can claim compensation (not their continued employment), this possibility does not 

exist for the corporate committee in its consultation stage. The committee cannot plead the invalidity of the entire 

process although no true economic reason for the employment rescue plan presented by the employer is 

available. This impossibility is most unfortunate when one knows that a collective defence before notice of mass 

dismissals enables a much more effective protection of workers that have either not been dismissed or could be 

kept on at the company after already having been dismissed.  

  

Now to examine the final representative institution of employees, the CHSCT, which has the right to critically 

conduct the employer’s decisions in the areas of health and safety. The committee must be informed and 

consulted on all decisions that affect the working conditions in the company. The intervention of the committee is 

closely linked with that of the corporate committee. As an essential task, the committee must also notify the 

employer of any deterioration in the situation of the workers with the possibility of appointing an expert at the 

expense of the company if it detects a serious or imminent danger in work performance, especially if an industrial 

accident has occurred. It is the designation of these experts which leads to significant legal disputes in cases 

where the employer contests their fitness for purpose. There has incidentally been an increase in lawsuits in this 

area, mainly because one takes into consideration the psychological difficulties that employees have experienced 

when carrying out their jobs and because the notion of bullying arises.  

 
In conclusion, as you can see, French workers have institutions that are intended to assist them, represent them 

and defend them. Nevertheless, these institutions have only a limited power; they often have just an advisory role 

and no authority to oppose the decisions of the employer, who retains the right to oversee the company according 

to the constitutional principle of “freedom of the entrepreneur”. In view of the economic and financial crisis in 

Europe and the internationalisation of the world of business due to cross-border companies, one therefore must 

think about the creation of possibilities for action at the European level and the need for effective European 

institutions that have real power regarding decisions that put the future of the workers at risk. 
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Christian Wolf   

University of Hannover 

 

Disgorgement Claims and Injunction Suits as the 

Standard for a New Form of Collective Legal 

Protection within Labour Law  
 

I. Introduction 

You must always bear in mind the social background that Ms Böning has presented for all the possibilities that I 

identify. Please consider it as an overview of understanding how little civil procedure law can help you with its 

processes.   

 

According to the draft directive from the Commission on the Implementation of the Posting of Workers Directive, 

the current appeals procedure guarantees in practice that the delegated employee can file an appeal either 

themselves or through a third party, e.g. a trade union. To ensure this, Article 11 of the Draft Directive stipulates 

the following:  

 

Article 11, Paragraph 1: 

"For the enforcement of the obligations under Article 6 of Directive 96/71/EC and this Directive, Member States 

shall ensure that there are effective mechanisms for posted workers to lodge complaints against their employers 

directly, as well as the right to institute judicial or administrative proceedings, also in the Member State in whose 

territory the workers are or were posted, where such workers consider they have sustained loss or damage as a 

result of a failure to apply the applicable rules, even after the relationship in which the failure is alleged to have 

occurred has ended." 

 

And more decisively for the questions posed:  

 

Article 11, Paragraph 3 of the Draft Directive: 

"Member States shall ensure that trade unions and other third parties, such as associations, organisations and 

other legal entities which have, in accordance with the criteria laid down by their national law, a legitimate interest 

in ensuring that the provisions of this Directive are complied with, may engage, on behalf or in support of the 

posted workers or their employer, with their approval in any judicial or administrative proceedings provided for 

with the objective of implementing this Directive and/or enforcing the obligations under this Directive." 

 
The collective procedures of law enforcement are therefore addressed and stipulated in the Draft Directive. 

Traditionally, German legislation in this area is not very harmonious. Before I discuss the background to this as 

well as the procedural problems of collective action, I will first provide an overview of the possibilities of collective 

legal protection procedures. Finally, I will offer an alternative approach.  

 
II. Overview of collective legal protection procedures  

In simple terms, there are essentially three different ways to ensure that third parties, on behalf or in support of 

the posted worker or their employer, can participate in legal proceedings or administrative proceedings with their 

consent.  
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The first case group is the support of an external proceeding  

This includes civil action intervention. The prerequisite for this is that the intervener has a legal interest in the 

victory of one of the parties. The purpose of the procedure is to preserve the outcome of the litigation for the 

intervener’s own lawsuit against one of the parties of the main case.  

In this context, an outline of the Rules of the Administrative Courts seems to be considerably more interesting. 

According to Article 63 of the Rules of the Administrative Courts, the interested parties of the administrative court 

proceedings are: 

1.  the plaintiff, 

2.  the defendant, 

3.  the interested third party (Article 65), 

4.  the representative of federal interests at the Federal Administrative Court or the representative of public 

interest, if they make use of their involvement authority. 

The function of the representative of public interest is to assist the court with the course of justice independent of 

the position of the plaintiff, the defendant or the interested third party. They are party to the proceedings at their 

discretion and assist in the course of justice by enhancing the procedural matter in regards to legal and factual 

aspects. They introduce the interests of the general public to the proceedings. They perform an advisory and 

impartial intermediary role.  

 
Article 23 of the General Equal Treatment Act (AGG) also points in this direction. Associations can support the 

plaintiff (Article 90 of the Code of Civil Procedure - ZPO) with the enforcement of claims from the AGG.  

 

A comparable outline can be found in American procedure law – the amicus curiae brief. Interested persons or 

organisations can appeal to the court in writing and present their respective legal point of view on the matter. 

However both procedures have only a limited advantage for the particular issue. Amicus curiae briefs only make 

sense in large, significant lawsuits. The representative of public interest – assigned to our issue, e.g. granting 

trade unions the equal status as an interested party – would not change anything concerning the basic problem. 

In order to attain the status of an interested party, a judicial process must first be initiated. The individual posted 

workers would have to initially have found a way to the courts on their own. Given that it fails here rather than 

during the law enforcement within the court proceedings, I believe that this option can be excluded. I will also not 

continue to pursue this in the following. 

 
The second case group refers to the classic cases of collective action 

Collective action is found in a variety of legal provisions in German law, e.g. Article 81 of the Patent Act, Article 55 

of the Trademark Act, Article 17 - Paragraph 1 - Point 1 of Hospital Remuneration Law and of course the 

Injunctions Act. Collective actions can be further divided into three subcategories. 

 
The first subcategory refers to actions requesting a change of a legal right or status 

This includes the popular actions in patent and trademark law that are aimed at the removal or cancellation of 

patent and trademark rights. 

 
The second subcategory refers to actions for an injunction 

Associations are authorised to take action against those acting illegally by using, for example, unlawful terms and 

conditions. In essence, private associations are authorised to enforce public interests under civil law through an 

injunctive relief. Regardless of the procedural problems that the collective action raises, the question arises 

whether the collective action is appropriate to enforce the Posted Workers Act. The action for an injunction first 

enforces the wage entitlement of posted workers indirectly. However, the associations can also take action 

through the courts when they find out about the violation of the Posted Worker Act. This is considerably easier in 

the event of unlawful terms and conditions that are publically accessible than in the event of non-compliance with 

minimum working conditions. 
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The third subcategory refers to disgorgement actions according to Article 10 of the Act Against Unfair 

Competition and Article 34a of the Act Against Restraints of Competition 

For violations of the fair trading law and the competition law, the possibility was opened up for associations to 

claim the profit gained by unlawful trading from the state treasury. However, such claims do not benefit the 

aggrieved party, but rather the treasury. Disgorgement actions pose a constitutional problem in two respects. 

Firstly, according to popular opinion, popular actions must comply with the principle of subsidiarity. Collective 

actions can be used only to the extent that the protection of individual rights has failed and the protection of 

objective legal order is also not ensured due to the failure of the protection of individual rights. In addition, it must 

be ensured that the individual claims, as they would be established, must neither be fulfilled twice nor can be 

denied with regard to the contributions already paid to the state treasury. This is ensured by Article 10, Paragraph 

2 of the Act Against Unfair Competition by allowing the advanced compensation payment to be credited against 

the unlawfully obtained profits.  

 
It is rightly concluded in the literature that disgorgement actions by associations can only be worth considering 

when there is an absolute lack of interest in the individual legal pursuit. The absolute lack of interest means all 

cases in which there is no incentive for action regardless of the aggrieved party’s economic performance. This 

typically includes profits made from deceptive packaging.  

 

The third case group is the pooling of similar interests  

To date there are only two ways of pooling similar interests in Germany, namely the Capital Market Model Claims 

Act and the possibility of making a claim through representative action or assignation. The Capital Market Model 

Claims Act, as the name suggests, governs capital market disputes and does not apply in this context. However it 

is conceivable that the employees concerned would assign their claims to trade unions in order to assert them 

through collection assignation or through authorisation to conduct litigation by means of representative action.  

 
Limits to this approach can arise from the law on extrajudicial legal services. However, Article 7 of the Legal 

Services Act allows trade unions to provide legal services for their members, so that there are also no misgivings 

in this respect against such a solution.  

 

The fourth case group concerns the punitive damages and the class action  

Unbeknown in Germany is the American system, which consists of three components, namely punitive damages, 

class action and the attorney’s contingency fee. There is a fundamental difference between the continental 

European legal system and the American legal system. The German legal system is essentially based on a 

preventive protection of legal rights through the administrative control. In contrast, the protection of legal rights in 

the USA develops through tort law, which also acts preventively through the significantly higher claims for 

damages. To a large extent, the American legal system is essentially based on anti-discrimination legislation. The 

law enforcement mobilises the high punitive damages as well as the contingency fees for lawyers as a market-

based solution.  

 

III. Collective action – perception of public functions through private  

The function of the legal system is to organise the protection of legal interests. The protection of legal interests in 

this sense should first be comprehensively understood. In this broad sense, the protection of legal interests is the 

protection of public goods, such as water protection, the protection of a person’s current legal position, e.g. the 

protection of physical inviolacy under Article 823 of the Civil Code, and contractual claims, e.g. wage entitlement. 

The decision of with which procedures and on what level to implement the protection of legal interests is 

essentially a political decision. In general it can be said that public law, criminal law and civil law form mutual 

support systems for the protection of legal interests. 
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The protection of legal interests in Germany is generally significantly weaker via civil law than via public law. Tort 

law is always concerned with compensation of the loss occurred. Insofar as the jurisprudence in the “Caroline of 

Monaco” cases also allowed for the prevention element – that is, the behavioural control – in calculating the 

financial compensation, the approach was not only subject to significant criticism but has so far not been carried 

over to other areas. 

 
It essentially corresponds to the German legal tradition not to apply civil law to behavioural control. At the same 

time we must accept having loopholes in legal protection in certain areas that can neither be closed via civil law 

through the enforcement of individual claims for damages nor via public law and the administration. 

 
Collective action is here the German way of redress: in essence it is about the abidance by the laws of economic 

order. This clearly applies to the Act Against Unfair Competition and competition laws. But also the action for 

injunction in the event of improper use of general terms and conditions is categorized in this way.  

 

Instead of creating the possibility of popular action, which forces the authorities to intervene, associations are 

authorised to proceed with the action for an injunction against those who act unlawfully. However, the integration 

of collective actions in the German procedural legal system, which engages subjective legal protection, does not 

act according to procedural legal doctrine in two areas, namely pendency of proceedings and legal force. 

56  

The matter in dispute is a central concept of legal force and pendency of proceedings. The prevailing opinion not 

only applies the concept of the matter in dispute to the injunctive relief, e.g. no longer using certain terms and 

conditions, but also includes both parties of the litigation. Since the plaintive organisation is a distinctive feature of 

the matter in dispute, this essentially leads to a multiplication of possibilities for legal action. Even if an association 

has failed in its lawsuit against the company, the company must once again defend themselves against an action 

by another association. 

 
This dilemma in procedural law cannot be resolved by dismissing the individual plaintiff, e.g. the association, from 

the notion of the matter in dispute. Indeed one would thereby prevent the possibility of increasing the number of 

actions, rather than ensure the appropriate representation of interests. This approach would lead to a possibly 

weaker association unsuccessfully claiming the injunctive relief first and thus excluding all other associations from 

the prosecution.  

 
This dilemma raised has not yet been satisfactorily solved in the area of collective action. The state does not want 

to expose itself to popular action and instead burdens companies with an increased risk of litigation.  

 

 

IV. Prospects of effective legal protection  

a) Collective action 

Without doubt, the enforcement of the Posting of Workers Directive is initially about economic governance law. 

This is made very clear by the considerations of the Draft Directive. It is stated in the 10th consideration:  

 
"Close cooperation between the Commission and the Member States is therefore essential, without neglecting the 

important role of labour inspectorates and the social partners in this respect." 

 
Recital 16 states that, "In order to ensure the correct application of, and to monitor compliance with, the 

substantive rules on the terms and conditions of employment to be respected with, regard to posted workers, 

Member States should apply only certain control measures or administrative formalities to undertakings posting 

workers for the provision of services." 
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In conclusion, Recital 19: "National labour inspectorates, social partners and other monitoring bodies are of 

paramount importance in this respect and should continue to play a crucial role." 

 
It follows that collective action would actually be the choice of the means of ensuring the Draft Directive. However, 

two grounds argue against collection action. Collective action has remained a foreign matter in civil procedure 

law. Legal force and pendency of proceedings are not satisfactorily solved.  

 
However, the wording in Article 11, Paragraph 3 of the draft directive also speaks against the implementation of 

collective action. The draft directive supports the consent of the employee. Precisely that is not possible with 

collective action. Collective action is the instrument of choice for absolute disinterest. Collective action and 

consent of the aggrieved party contradict one another.  

 

b) Lowest common denominator – support of the individual process through associations    

The wording in Article 11, Paragraph 3 of the Draft Directive corresponds exactly to the wording in Article 9, 

Paragraph 2 of the Anti-Discrimination Directive.  

 

The legislature implemented this in Article 23 of the General Equal Treatment Act. According to this, associations 

can take a supportive part in individual processes. I have found three decisions on this in jurisprudence. Article 23 

of the General Equal Treatment Act has so far not had a wide impact.   

57 
c)  The American Model 

There are essentially only two alternatives. One either relies on economic governance law, with authorities having 

to control the strict adherence of the Posted Worker Act, or one chooses a strict civil law liability regime. In my 

view, there is a lot to say for the American model of punitive damage, i.e. significantly higher claims for damages. 

Those that do not pay the minimum wage must not only pay the difference but also much more, so that it hurts. 

Secondly, the possibility of class action. And finally, to fight the market economy with the market economy and to 

allow a contingency fee for the lawyers.  

 
Thank you very much! 
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Helga Nielebock   

DGB Federal Executive Board 

 

 

Does Trade Union Participation in Litigation 

Provide Effective Legal Protection for Workers 

Posted Across Borders? Article 11 of the EU 

Commission's Proposal Concerning 

Enforcement of the Posting of Workers Directive 
 
Thank you for the invitation and the opportunity to join the discussion here. 

 
Ms Böning and Prof. Wolf have already touched on the side of actual legal rights as well as the problems of 

implementation and application. I see this issue – Article 11 of the Posting of Workers Directive – as a reason to 

fundamentally think about how the enforcement of workers’ rights can be improved, partly because we deal with a 

particularly exposed range of posted workers. They come from other European countries, they often do not have 

a good command of the language, they do not know their rights, and they do not know the legal system.  

Indeed, Böning has impressively shown what kind of starting situation they have. 58 

 
Nevertheless, law enforcement must be ensured. In my opinion, the Financial Control of Undeclared Employment 

is most effective in taking on this role. They carry out the review of the working conditions. It is imposed on the 

state that the laws it enacts should also be enforced. The state should not leave it to the parties of contract law to 

ensure that their capabilities can be used more effectively. I would nevertheless like to start with this because 

other discussions about the question of what the trade unions can do at this point have already shimmered 

through. Many posted workers are not even union members; there are certain hurdles that are institutionally 

established. In this respect, we as trade unions actually approved the Commission’s decision to also consider 

better law enforcement for the posting of workers through a new directive. 

 
The proposal that we are now discussing and have on the table, and that is in proceedings, rather suggests that 

very much is to be deteriorated so that the means of control that the Financial Control of Undeclared Employment 

have are diminished. If the means of control were to be exclusively codified in a so-called closed catalogue, even 

the Financial Control of Undeclared Employment would have fewer opportunities.  

 
If one can no longer punish the enforcement of fines because there are no longer Agents for Service of Process in 

Germany, then the toothless tiger will become even more visible. Of course, it would not be progress but rather a 

setback if the conditions for the reporting system are not abided or improved and the review of disguised 

employment will not be improved but rather, as provided for in the directive, merely list a catalogue that is without 

legal consequence.  

 
In this respect, the basic regulations, under which the discussion on Article 11 is now effected, are inappropriate 

and I have come to the political conclusion on this issue that the means of control must be much more tightly 

controlled by the state not only for these legal working conditions but also for others, and must be more effectively 

proceeded here. 
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In addition, the rights of work councils and possibly staff councils would also need to be improved because these 

can be very close to the problems in this area if it concerns companies where posted workers are employed or – 

as we unfortunately know from the meat industry – where many so-called self-employed workers are employed 

and apparently carry out the various processes of disassembling the slaughter cattle side by side.  

 

As for the legal policy issues, as Prof. Wolf has also stated, Article 11 of the enforcement directive provides that it 

can only be proceeded “on behalf and with the consent of the worker”. This is not only the case in this directive 

but is also regulated in many anti-discrimination directives. This is an approach that has to be welcomed first. It is 

also an approach that the Commission rigorously pursued in other directives on anti-discrimination as well as in 

the sanction directive concerning third-country nationals illegally working in Germany or Europe. The Commission 

has also issued an enquiry itself relating to whether the collective legal protection should be expanded to better 

enforce European law. In various aspects, the study of the question of collective action is important, even for the 

cases that we have discussed here. 

 

In the course of implementing the anti-discrimination directive, we not only obtained Article 23 of the General 

Equal Treatment Act for the anti-discrimination associations, which were indeed only granted a supportive 

opportunity in the labour court proceedings. We also gained in this context a provision in Article 17, Paragraph 2 

of the General Equal Treatment Act, in which trade unions and work councils can sue the employer for the 

execution of an action or for omission if gross violations are evident from this anti-discrimination law – that is if 

inequalities exist in terms of this legislation. In addition, it does not require the consent of the individual employee. 

They can assert their individual claim alongside this, namely for all shortcomings of this provision – which I will not 

provide in detail here. This was a political legal advancement for us which we were able to achieve but which, 

similar to what Mr Wolf also has carried out, has led to few actions, at least few legally documented actions. In 

practice, the regulation could possibly strengthen the role of the trade unions and the work councils if they were to 

attend to this issue at work. For in avoidance of such an action, it is always easier for the employer to talk about it, 

to exchange views on the circumstances of the case, and possibly to already come to a consensus.  

 
I know that the provision is not used much in practice. It is perhaps connected with the fact that it concerns a 

subject matter that may not be at the top of the agenda for the trade unions and perhaps also not for the work 

councils. 

 
There are factions in the German Trade Union Confederation (DGB), in particular the women’s associations, 

which say: We actually must also give anti-discrimination associations the right of collective action in this form that 

can be requested without agreement for gross violations of such an omission. This is not the policy position of the 

DGB federal executive board and is always an interesting debate to deal with. 

 
When I look at the how the legal situation is, then it is just so that the trade unions cannot act today on the basis 

of their statutes for their individual members. We also have no corresponding provision in our statutes, as the 

German Bar Association (DAV) has, whose statute was indeed reviewed by the Federal Court of Justice. There 

the provision is such that a right of action is granted provided that the member does not expressly contradict 

them. We do not have such provisions in our statutes. We have appropriate legal protection which each member 

is entitled to and which is for all intents and purposes 

included in the membership fee. It actually costs us an enormous amount of money. Approximately 45% of our 

premium income, which we have as the DGB, goes towards this fund.  
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In terms of the European standard of collective action, the federal government and the Federal Ministry of Justice 

have represented in this implementation process for the anti-discrimination directive, which is here a matter of 

representative action. Legally we do not have this in our statute, as I have already said. However, this would add 

no value for us as we must prove, verify and demonstrate in detail the legitimacy and reasonable justification of 

the individual claims for the member or the member group in individual lawsuits. 

 
The aspect that we experience for a majority of claimants in a collective action who would remain anonymous, 

since this is often also a reason that the enforcement does not take place during the current employment contract 

but rather after termination, we also would not have the effect if it concerns a representative action because we 

must then once again demonstrate individual facts and of course feedback for the verification of individual claims, 

even if it would be possible for one to try remaining anonymous through various ways. 

 

That therefore means this would not be progress for us and we have therefore decided on this provision, which 

we can achieve, and on this direction, which we can achieve in Article 17 of the General Equal Treatment Act. 

 

We essentially continue to follow this concept. Of course, without the limitations of Article 17, Paragraph 2, and 

without the prerequisite of the gross violation. We want the trade unions to have the opportunity to file for 

injunctive relief not only when the collective agreement is breached. The Federal Labour Court determined this in 

its 1999 ruling that we can perform this action virtually in its own right. We also want to have this opportunity for 

statutory minimum conditions without its own law. That would make all the difference that we could request claims 

or omissions, as with the General Equal Treatment Act. This should be clarified in the resolution procedure. It 

should apply the principle of judicial investigation but it should be based on collective facts. We do not want an 

assigned right in this representative action situation or in the situation of an action, rather we feel it is more 

appropriate to apply it to collective violations that affect many at work and effect a state which is obviously 

apparent. This should then be determined and therefore also indexed as a clarified preliminary question for the 

individual performance or other process requests. 

 
This does mean that, when making a legal provision, mandatory time limits and limitation periods must be 

stopped to enable individual claims.   

 
Perhaps our plan in the near future. As previously stated on legal policy issues, I am well aware that in practice it 

does not lead to class actions and a large number of proceedings, as Prof. Wolf has already mentioned. Instead 

we hope to achieve a preventive effect that leads to negotiated settlements. We would consider it reasonable if 

the right of trade unions would be strengthened on the EU level so that the passage of consent is not applicable 

and that for the plans that Commissioner Reding triggered with the consultation, which I have already mentioned, 

trade unions are also given the opportunity for compliance in the areas of employment law that the state ensures 

to get an important task, and thereby once again emphasise our acceptance for this area in which we are active 

ourselves. This would also help better enforce EU law and thus also better accentuate minimum standards which 

are guaranteed in the employment law of the EU. 

 
That would be a modern form of a central provision that could be performed locally.  

 
Thank you for your attention! 
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Jan Cremers   

AIAS-Amsterdam 

 

 

Strategies for Circumventing Minimum Wages 

and the Equal-pay Principle in Association with 

Cross-Border Worker Posting 
 

Part I: Keynote speech 

Thank you for your kind invitation for me to speak here. 

One of the previous speakers said that it is not easy to talk about nothing. Well, I have rather the opposite 

problem: it is not at all easy to talk about a wide-ranging field. For twenty-five years I have been working in 

various positions relating to the problem of posted workers. My manuscript contains a summary of examples, 

which we found in a study of how posting is used by employers as a kind of cheap placement policy. You are 

welcome to read it. 

 

I am going to present something different now. Last week, I had a meeting with the Labour Inspectorates of 

Belgium, Luxembourg, France, Poland, Finland and the Baltic States as well as Denmark. At that meeting, 

several new examples were again presented, which in my opinion well depict the problems that exist. One thing I 

have to say straight away though, posting is only one and perhaps not even the most important form of placement 

or human trafficking taking place in Europe in the present day. 

61 
And with that, Ms Henlein, I have already absolved myself of my duty and can now focus on saying what I want. I 

did not mean it quite like that. I will, of course, mention a few of the things that you requested me to mention. 

 
I assume that it is not necessary for me to depict posting as a mechanism. That dates back to two tracks, 

Regulation 1408/71, the Coordination of Social Insurance, actually already made it possible for workers to be 

posted for a specific period. 

These then are all employees who are not striving for permanent access to the labour market in the host country. 

At the end of the 1980s when I was still working as a trade union leader in Brussels, we attempted to develop a 

legal basis for the equal treatment of employees in the area of labour and employment conditions. Following eight 

hard years of lobbying – the Posting of Workers Directive emerged. 

 
I am not going to present a detailed description of this directive, but it does, of course, contain a few key elements 

– including for the supervisory authority - regarding the concept of "posting". It actually states that an employment 

contract must exist in the country of origin. A genuine company must exist in this country of origin with a service 

agreement in the host country. The posted worker shall also perform paid work under the supervision of the 

posting company. That was the beautiful theory in those days. I have to say that, in the late 1980s, there was 

nothing novel about such arrangements. 

 
We have always been aware, of course, of a distribution of the tasks; A parent company makes use of 

subcontractors with specific technical and professional knowledge and there is nothing wrong in that. However, 

based on two studies I was involved with – one in 2003 and one in 2010 – it can certainly be said that a strong 

erosion of these elements has taken place in the meantime. And this has created large problems for the 

supervisory authority. I will provide a few examples of this later. 

 
In principle – and what I am saying now is nothing new – our 2010-2011 study revealed four forms of posting-
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related placement. The first is the classical form. I always like to say – and it pleases my Austrian colleague to 

hear  - that when a tunnel is built somewhere, then the subcontractor is an Austrian company who comes along 

with its team of specialists, and we do not need to worry about these colleagues, because they are paid properly 

and well. They are treated as experts. They also enjoy the possibility to negotiate their labour and employment 

conditions. No problem, all this is normally right and proper. 

 
The second form, where we have witnessed a strong development in the previous 15 years, is the legally 

compliant posting of cheap labour under the guise of the provision of services. In this regard, I made a few 

statements last Monday in the Dutch press. And I must also address my Austrian colleague again, but this time 

negatively: the Strabag Company has a subsidiary company called Züblin, and this company, in turn, has a letter-

box company in Portugal, from where it posts Portuguese workers. These Portuguese workers have two wage 

slips, one for the Belgian (or Dutch) authorities and a second for the Portuguese authorities. If you have a look at 

what is on these wage slips, then this is nothing other than the placement of cheap labour. 

 

Then we are immediately confronted with the problem: how to approach it? In Belgium, the control is still more or 

less concentrated on social inspectors. But in Holland, for example, the control ensues via four or five paths, and 

they all look at each other and say: I do not think this is our responsibility. Is it yours, by any chance, etc.? So, 

legal protection for posted workers is more complicated than determining what is true or false and then going to 

see a lawyer to settle the issue. 

 

The third form we found are postings where even the relevant regulations are not observed. My colleagues have 

the A-1 form (former E 101, posting according to regulations on the coordination of social insurance), but 

accommodation, expenses, transport costs, etc. – none of that is paid. In contrast to the second form, this is 

simply criminal. However, this fact alone is not sufficient to then avail oneself of the law. 
 

 

Now to the fourth form. It is actually a curious phenomenon, but in a some way simply the consequence of 

judgments made by the Court of Justice of the European Union (CJEU). When I am somewhere on a building site 

with my mates and along comes a control, then I can always say in the last minute: yes, but we have been 

posted. Then it all gets quiet, for if I have to check this, I first have to ask: Is there an A1 form? – Yes, but our 

company has it, it is at home, etc. The control measures on the ground have been so heavily restricted by the 

CJEU that it is actually impossible to make a direct decision on the spot. What then ultimately emerges from all 

this is that a second inspection is no longer able to locate the company, all of the workers on the site have 

disappeared,  etc. Here, the posting is just an alibi to get the difficult control procedure underway. 
 

 

These are the four forms! 
 

 

Now let us look at the quite recent example of an office in Belgium, where all of these four forms are to be found. 

The results of an inspection were issued at the end of 2012. A building site where 118 Belgian and eleven foreign 

companies were represented was checked. These were the companies registered with the social insurance 

authorities in compliance with Belgian registration procedure. Of these companies, an on-site control revealed the 

presence of 35 Belgian, one Dutch, three Polish and one Portuguese company. The Dutch company consisted of 

one employer with one employee. However, one week after the control had taken pace, and the questions still 

continued in the direction of the Dutch authorities etc., the company went bankrupt. And that was the end of that. 

Very likely they registered under a new name two weeks later and are operating again somewhere on another 

building site. 

 
The first Polish company consisted of one freelance person, who had posted himself – everything in order here. 

This was my category A. The man was fit, had his A1 form with him, he was working alone, had his own company 

and even used his own tools, etc. He was a one-man-band, but nothing amiss with that. What's more: This case 

could be verified on-site! 
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Then there was a second Polish company, thirty-three employees, no wage slips – not even after two attempts or 

enquiries to obtain them. They worked on Saturdays, Sundays and holidays. This is forbidden in Belgium in the 

construction industry. It appeared as though the posting was registered with the social insurance authorities. 

Nevertheless, proceedings were initiated and here the IMI was employed. The IMI is a new instrument introduced 

by the European Commission enabling authorities to mutually inform each other bilaterally (i.e. faster) and interact 

with each other. The procedure was initiated with the Polish authorities receiving the request to send the wage 

slips via IMI. It was not only a question of the number of workers concerned, but also of the posting period. The 

reply came back that these workers had signed contracts as freelance workers, i.e. commercial service contracts. 

But nobody had originally mentioned this fact. The problem for the Belgian authorities then was that it was already 

too late. Everybody had gone. Determining and checking the legality of the self-employment declaration was no 

longer possible. 

 

And then there was Polish company number 3. Here, two employees were present, they had no wage slips, again 

working on Saturdays and Sundays, etc. Again the posting had been registered with the social insurance 

authorities. Proceedings were initiated, the IMI used, and the employer reported that one of the employees did not 

work for his company and the other was self-employment, although he was not actually registered as such in 

Poland. The Polish social insurance authorities replied: these workers are not registered with us. The A1 forms 

had been forged. This is the conclusion that emerged. But again it was too late to check the legality of the self-

employment claim. 

 

We have not finished with this building site yet. There was also one Portuguese company represented, albeit 

through the presence of 45 Polish employees. They all had wage slips. The posting had ensued in accordance 

with social security regulations. The colleagues had the A1 form, but the minimum wages were not paid. No 

contributions had been paid to the proper Belgian building fund. 

In this case though, the employer was prepared to subsequently pay these contributions, since it was a subsidiary 

of a large company and did not want to receive any negative press. However, the inspection revealed that no 

taxes and no social insurance contributions had been paid on the wages in Portugal. 

 
This was the Belgian case! 
 

 

Now we have another case, a much bigger one, as it concerns temporary employment. I have not raised the 

subject of temporary employment yet. Some eighteen months to two years ago, colleagues discovered that in 

Flamanville the major French company Bouygues was recruiting Polish employees as posted workers via a letter-

box company in Cyprus. 

 
What can we learn as a result of these examples? On the evidence provided by several studies, I have often said 

that circumvention is based on the regulations in force. In nearly all of our countries, the regulations in force 

consist of employment legislation including collective bargaining law and labour market regulations. Depending on 

how this legislative framework is established, you can predict whether the circumvention will take place. In Spain, 

temporary employment was prohibited for a long time. The result here was that posting was the most popular 

method. 

 
In England, there was no minimum wage for a long time – now there is. The most common way of circumventing 

this measure is self-employment. 
 

 

In Germany, there are collective bargaining communities. So here, the main method is to be found in an exodus 

from the collective agreement system. I have done some further investigating into one of these companies and 

found that they were not registered in Germany as a construction company but as an industrial cleaning company. 

And why as an industrial cleaning company? Well, the industrial cleaning collective bargaining community has 

significantly cheaper rates than the construction sector community. 
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It can be said that circumvention either depends on how the regulatory framework is established or moonlighting 

flourishes, because there is no control. I once spoke to an inspector during a conference who told me: with us, the 

chance of an inspection taking place at a building site is once every 35 years. As a result, people take calculated 

risks. 
 

 

Which brings me to you all! What does the law have to do each time we again formulate something new. I was 

involved in formulating the Directive regulating the posting of workers. As a member of the European Parliament, I 

was also involved in coordinating the social insurance regulations. But now I am constantly asked about Cyprus – 

for example, about the letter-box companies in Cyprus set up for the purpose of circumventing the coordination of 

social insurance. The big question to be faced is: How can we proceed, when it is possible to use a new, creative 

method every time? 

 
Part II: Posting and working conditions in practice 
 

 

1. Introduction 

Directive 96/71/EC concerning employee posting as part of providing services, also known as the Posting of 

Workers Directive, forms an integral component of the action programme of the European Commission (EC), 

linked to a Community Charter of Basic Employee Social Rights, and is intended to create a legal framework for 

the working conditions of workers posted for a limited period to another Member State. One of the key features of 

a genuine worker posting is that the employee concerned does not strive for permanent access to the labour 

market in the host country. 

 

In substance, it consists of a guarantee for a minimum level of protection, fair competition, and compliance with 

the legal framework conditions in the host country. The keystone behind the Posting of Workers Directive was the 

formulation of a 'hard core' of minimum conditions with additionally applicable labour and employment conditions 

on other themes than those referred to, which should then apply in a non-discriminating manner and be based on 

binding provisions (in relation to labour law or generally accepted collective bargaining agreements) (Article 3 (10) 

of the Directive). 
 

 

The concept of posting has proven to be a hotbed for lively debates. The reason for this includes the gradual 

weakening of regulations on the part of the CJEU in the last ten years. What is more, the concept continues to 

sow confusion. Posting as such has nothing in common with unregistered work or illegal practices. Neither should 

it be equated with migrant labour. 

 
2.  The different types of posting 

There exists a multi-layered range of experience with the three types of posting specified in the Directive (normal 

posting, in-house posting and posting via temporary employment agencies). The least problematic form is the first 

type of posting in the traditional sense of subcontracting special orders to a foreign company with frequently 

highly qualified and highly paid employees (e.g. financial services providers). These workers are not considered 

to be a problem in terms of protection of workers' rights. 

 
The picture for the second type of posting is rather more complex. Our study reports subsidiary companies 

exclusively established for the purpose of circumventing labour standards and other requirements. The majority of 

the reports, however, do not draw attention to the widespread abuses resulting from in-house posting. 

 
These first two types only become a problem in situations, where labour exclusively constitutes the object of the 

subcontracting in labour-intensive industries, i.e. those cases, in which the subcontractor or the foreign subsidiary 

company has nothing to offer apart from cheap labour. The cost benefits resulting from posting from a country 

with low social insurance rates to a country with normal social insurance rates may be as much as 25 - 30 %. 
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Further cost benefits are achieved if posted workers are not properly paid in accordance with their 

skills/qualifications but rather have minimum wages and minimum conditions applied to them, instead the same 

wages as regular workers in the host country.The biggest problem is caused by the use of temporary labour for 

cross-border work. The temporary character of the activity and of the workplace is typical for the new services, so 

that more attention should be paid to the dynamics between posting and temporary work. In labour-intensive 

sectors, the working conditions and work relationships are dominated by discontinuity and strong pressure in the 

direction of cutting costs. In the recent past, several countries have experienced periods of severe labour 

shortage, resulting in not only qualified but also unqualified workers  

being posted or recruited via temporary employment agencies. 
 

 

At the time the Posting of Workers Directive was adopted, the phenomenon of temporary agency workers posted 

to other Member States was still insignificant. This was in part due to the ban on temporary employment 

agencies, which then continued to apply in several Member States, particularly in the building sector. 

Nevertheless, Article 1 (3c) of the Posting of Workers Directive drew attention to cross-border temporary work. 

Since then, the temporary employment agency sector has consistently grown, now contributing almost 2 % of the 

whole full-time equivalent European labour force. At the end of the 1990s, the ban on temporary employment 

agencies was lifted in most of the countries it which it had been in force, resulting in an enormous surge in the 

sector. Since the beginning of this century, a significant blossoming of dubious agencies who use illegal workers 

and/or evade taxes and premiums has damaged the temporary employment agency sector. 

 

For example, after the ban was lifted in France and the use of temporary employment agencies legalised, 

outsourcing in the construction industry assumed the form of a pure labour subcontracting (the return of 

‘marchandage’ – a constant provision of precarious jobs). The construction industry share of the French 

temporary employment agency sector has now blossomed to 20.6 % (and still counting) of all temporary workers 

in 2006 – a disproportionately strong representation. Investigations have revealed that temporary employees 

comprise 120,000 full-time jobs in the construction industry. Temporary workers at the lowest level are not even 

reflected in official statistics on construction workers. They are either regarded as 'service providers' or simply 

ignored due to the irregular nature of their activity. French legislation lays down that the posting of temporary 

workers for the sole purpose of providing (cheap) labour is prohibited. A shift has taken place from the recruitment 

of workers posted for a limited period to temporary labour (both of which probably come from the same countries). 

The complete opening up of the French labour market to the eight Central and Eastern European Countries that 

joined the EU in 2004 has resulted in worker posting being replaced to a considerable degree by direct 

recruitment via temporary employment agencies. 

 
The Norwegian trade union Fellesforbundet observes a trend – particularly in shipbuilding – where employers 

consciously seek out temporary labour from temporary employment agencies based in Norway in preference to 

awarding contracts to companies with posted workers. A broadening of the collective agreement in the 

shipbuilding industry was disputed among employers, who were especially unhappy about the idea of applying 

accommodation and home leave provisions to posted and commuting workers. The establishment of local 

recruiting agencies has enabled costs to be reduced by the claim that these workers are "local", resident workers 

instead of posted workers. In other words, within a few short years, the strategy has shifted from one of employing 

posted workers to one of favouring locally recruited foreign workers from temporary employment agencies – the 

very workers who in the past had been protected by cross-border provisions. This illustrates a general trend 

among some employers to favour the agreement with the lowest labour costs and what significance it actually has 

to circumvent parallel provisions with differing standards. 

 
In Spain, temporary employment agencies are still excluded from building sites, although this will change as a 

result of the reforms now making their way through parliament. Nevertheless, the posting of foreign temporary 

labour by Portuguese subcontractors in specific regions has developed – albeit to a limited extent only – to 

become an established feature of the labour market. This continues to remain the case despite the employment 

crisis. The fact that posting is ongoing points to a possible shift in its function within the labour market. During the 

economic boom of 2006-2007, it was possible to argue that posting was the remedy for a shortage in the 

industrial labour supply. The fact, however, that posting still persists in the middle of periods of mass 
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redundancies indicates how important possibilities to reduce costs, and consequently the potential for abuse and 

unfair competition, have now become. 

 
The problems recorded in Belgium are often connected with temporary employment agencies and workers posted 

under false premises. Companies receive offers from foreign temporary employment or posting firms at extremely 

attractive prices. In view of the fact that the minimum wages in Belgium can never be reached, such offers result 

in distortion of competition. Foreign employees are recruited via intermediaries, including non-bona fide posting 

firms in the informal economy. In some cases, temporary employment agencies expressly guarantee the 

personnel they recruit an 'employee status', while in others temporary workers are regarded as self-employed. 

This was reported in various countries (Ireland, the United Kingdom and Sweden). Controlling temporary 

employment firms' compliance with the Labour Code and with working condition rules remains difficult, particularly 

when they are based abroad. 

 

The social partners in the Netherlands point to an increase in temporary labour and self-employment, and both 

parties determine that the number of bogus self-employed workers is on the rise. They state that posting is used 

to recruit workers from Central and Eastern European countries, who were prepared to work in poorer working 

conditions than their Dutch counterparts. As workers from Central and Eastern European countries no longer 

require a work permit, they come into the country via more favourable forms of work such as temporary work or 

self-employment. In 2007, the Dutch temporary employment agencies and trades unions launched a voluntary 

certification system for temporary employment agencies with the aim of distinguishing between genuine and 

bogus agencies: NEN-4400-1 (for Dutch temporary employment agencies) and NEN-4400-2 (for foreign 

temporary employment agencies). Once the existing licencing system was done away with in 1998, genuine 

temporary employment agencies began to witness a steep increase in the number of bogus placement agencies. 
 

 

3. Interesting cases and forms of abuse 

As far as unintended consequences are concerned, it is clear that the subject of 'posted workers' has been 

intermixed with issues relating to the recruitment of (migrant) workers in general and to contract compliance. 

Circumvention has been created as a response to the national legal framework conditions; the objective being to 

attempt to circumvent statutes and regulations in a wide range of ways. In spite of the fact that posting companies 

are required to observe labour and working conditions, these companies are able to achieve a cost advantage if 

the social insurance contributions in the country of origin are lower or if posted workers are not properly employed 

according to their level of qualification. These employees then work under minimum (wage) conditions, which do 

not correspond with those of their colleagues in the host country. Such factors may lead to preferences for posted 

workers over local workers, with the possibility that the requirements for a vocational qualification are undermined 

in the host country. 

 
According to the CLR study, it is possible to describe and categorise four different posting-related forms of labour 

recruitment. 

 
a. 

As part of our research work, we have determined proper forms of posting involving specialist subcontractors, 

who offer services on a temporary basis in another EU Member State with well-paid labour or qualified workers, 

all of whom belong to the core workforce of the posting company. 

 
In these cases, labour standards are normally complied with. It is, however, not always a simple matter for the 

customer or prime contractor to check the wages and salary conditions. Problems of compliance arise as soon as 

recruiting is delegated to small subcontractors, this leading to different levels of recruiting and the continued 

lowering of the compliance level by falling back on private manpower services and temporary employment 

agencies. A strategy based solely on restricting subcontracting exclusively to labour recruitment with the aim of 

lower price agreements runs the risk that sooner or later labour with an unregulated status and illegal foreign 

workers enter the market. Groups of workers are taken on via letter-box companies, advertising and informal 
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networks. At the lowest level, this then means an improper supply of cheap labour from agencies or temporary 

employment agencies and the obvious potential distortion of the labour market. This underlines the importance of 

liability law. The French Senate has addressed the famous Porcheville case, which revealed that irregularities can 

occur even on major building sites of well-known customers and with specialist subcontractors. At the end of the 

debate, the conclusion was reached that non-compliance with posting regulations is not limited to small or 

medium-sized building sites. 

 

b. 

Furthermore, we have discovered cases of posting that were "perfectly within the law", in which the recruiting of 

domestic labour was balanced against the introduction of foreign labour under the guise of provision of services. 

At first glance, there is nothing objectionable about this. The calculation is very simple: a subcontractor able to 

provide a working crew from a country with low social insurance contributions is in all likelihood more convenient 

than a domestic subcontractor. Although the differences between the basic wages and the minimum working 

conditions to be observed may be low, when you combine them with long working hours and cheap living and 

working conditions it certainly becomes pertinent to question the legality of the posting. In this regard, it is a 

question of attempting two calculations: less social insurance contributions and minimum wage labour (instead of 

the locally prevailing wages and salaries taking qualifications into account). A third element could be tax evasion. 

Savings on the part of the employer result from the fact that some payments in the host country are subject 

neither to social insurance contributions nor to income tax. Because this does not fall within the purview and 

responsibility of the Labour Inspectorate or of other control organs, possibilities to defraud the tax and social 

insurance systems are created. 

 
There exists a strong general consensus that although posted workers are in practice often paid only the official 

minimum wage, they are perfectly prepared to work for these wages (since they are still far above those in their 

native countries). A further problem is the question of the correspondence of the professional categories and the 

respective tasks. 

 
In the United Kingdom, for example, posted workers are covered by national minimum wage provisions. These 

are not only lower than the wages established in any of the collective bargaining agreements, they are also 

beneath the often relatively high customary local wage. Currently, posted workers are not subject to any legal 

provisions or to any conditions established by collective agreement, binding or otherwise. This means that the 

collective agreements recognised by the social partners do not necessarily apply to posted workers. 

 
In the report of the French Senate, a calculation was made(for 2006): compliance with the minimum posting 

regulations results in a difference in costs of some 50 % between French wages and salaries and those of posted 

workers. Calculations in other host countries arrive at similar figures: the salary differentials based on lower social 

insurance contributions lie between 25 and 30 %. 

 

According to current legislation in Romania, companies who receive posted workers from third countries obtain 

competitive advantages in comparison to other companies. The costs paid by the employer for the posted worker 

are 29.5 % less than those for workers with an employment contract (because the wages and salaries of workers 

posted to Romania are not subject to social, health or unemployment insurance contributions). Posted workers 

from third countries are not protected by laws ensuring adequate labour and working conditions. Romania is not a 

signatory to ILO Agreement No. 181 on private recruitment firms, in which ground rules governing the 

transparency of placement agencies and the necessary controls are envisaged to deter against the abuse of 

workers. 
 

 

c. 

We have been able to record questionable "legal" posting practices, under which the recruited workers were 

confronted by a lack of proper social insurance, unpaid overtime, deductions for administration costs, enforced 

and improper deductions for accommodation and transport, tax deductions and repayment obligations (after 

returning to their own country) of the (minimum) wage payments. In extreme cases, the workers were subjected to 
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excessive overtime as well as non-observance of rest days (or only one to two days a month) combined with 

fundamental occupational health and safety problems. In such circumstances, these is no (or no effective) 

workers' representation. These practices represent a clear violation of the posting provisions. However, the 

question then arises as to how workers can assert their rights. 

 

In the second case, we spoke of the 'legal' impact that worker posting had on competition and, in particular, about 

the cost differences between the posting country and the host country in the area of social insurance. This 

situation is aggravated if the irregularities when resorting to posting affect not only the lower wages in comparison 

to the levels defined in the national tariff agreements or minimum wage regulations, but the unlawful social 

insurance contributions in the country of origin as well. The classical form of non-compliance, however, mainly 

comprises the non-observation of wage and salary provisions. Our research has brought to light severe 

irregularities with regard to the payment of posted workers. Even in the case of – to all appearances – regular 

wage packets, the workers only end up receiving part of their salary, or alternatively, are called upon to reimburse 

their employer for a portion. 

 

The case of Gama in Ireland concerned the posting of Turkish workers to work on a series of coveted public 

projects, including electric power stations, extensive road infrastructure development projects and housing 

projects for the local authorities. In February 2005, it became known that Gama was employing workers at wages, 

which were not only below the minimum level set by collective agreement, but which did not even meet the 

statutory minimum wage. The workers were lodged by their employer in accommodations outside the building site 

and spoke little or no English. The affair came to the attention of the public, who in view of the living conditions of 

the workers reacted with shock. The Labour Inspectorate started its investigations and unearthed a complex story 

which involved work records being destroyed as well as several cases of workers' money turning up in Irish, 

Turkish and Dutch bank accounts without their knowledge. The dispute, which was followed by a lengthy series of 

unofficial and official measures, was finally settled in August 2005 by the Labour Relations Commission. Gama 

undertook to pay all its Turkish workers a sum of 8,000 Euros per year of service as compensation for unpaid 

overtime. All the Turkish workers received money from the Dutch bank accounts as well as considerable amounts 

as compensation for the underpayment. By this time, almost all of the 600 Turkish workers had returned home, 

with only 83 remaining in Ireland. The Gama legal dispute raised questions relating to the exploitation of posted 

workers and the complex problems created by the posting for the first time. As a reaction to the legal dispute, the 

social partners agreed in a national partnership agreement to establish the National Employment Rights Authority 

(NERA). 

 
In Spain, the Labour Inspectorates consider working hours to represent one of the major areas of abuse in 

relation to worker posting, with employees working systematically longer hours, performing more overtime and 

having shorter rest times than is permitted in compliance with collective bargaining agreements and the Law on 

the Rights of Employees. However, they also agree that such abuse is not restricted to posted workers. The 

monitoring of working times and overtime often represents a serious problem. 

 

In the United Kingdom, the prime contractor Bouygues subcontracted part of the Tyne Tunnel Project order to 

Polish and Portuguese developers. UCATT, the trade union representing construction workers, established that 

posted workers were working for wages laid down in Level 1 for steel construction tasks in the agreement on 

employment regulations (£ 9.82 per hour plus contract bonus) although in reality they only received £ 5.50. This 

was illegal as the national minimum wage was £ 5.73. The employers denied that the national minimum wage 

was not being paid and one of them even argued that because the workers had been posted, it was not 

necessary to pay them for skilled steel construction work agreed upon in with Level 1. The Portuguese PortScope 

Company produced a wage slip - a fictitious one according to the trade union - which revealed that one employee 

was being paid above the minimum wage level, albeit in connection with holiday pay, a practice which became 

illegal after a CJEU judgment from 2006. 

 

In the SFL case (SAB Ltd) in the United Kingdom in 2005, Hungarian workers were discovered, who were paid a 

monthly salary of between £ 816 and £ 1,020, which was less than both the customary rates and the national 

minimum wage. One of these posted workers reported that in Hungary, a corresponding monthly salary would be 
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£ 326. Following industrial action, an auditing system for wages and salaries was established, under which the 

SFL transferred the wages from an offshore bank account to the workers' own accounts in Hungary. One posted 

worker, however, reported that a monthly 'administrative charge' of between £ 2,380 and £ 2,584 was deducted 

from their final wage paid into their personal Hungarian bank account. The posted workers concerned reported 

that they worked six days a week, nine and a half hours a day from Mondays to Fridays and into the early 

afternoon on Saturdays. There were no rest or coffee breaks, and absolutely no provisions existed on working 

conditions in bad weather. As far as the accommodation was concerned, the situation was extremely modest, to 

say the least. It transpired that there were always between eight and ten persons living in a small terraced house. 

The employers appeared to be informed on imminent controls, since they had instructed the workers living there 

to remove some of the beds from the house and 'hide' them ahead of time. These were then put back in the 

house once the control had finished. 

 
The legal dispute in the Lindsey case is the example par excellence in the United Kingdom for posted workers, 

who were living on barges moored alongside Grimsby pier well apart from other workers, the trade union, the 

local inhabitants and the surrounding community. 

 
In France, the EDF Company was the customer for the power station built in Porcheville (2006), and the prime 

contractor (Alstom) commissioned a Polish subcontractor (Zrew). Following a warning message from the French 

unions, the Labour Inspectorate checked the wage slips of the posted workers and discovered that the payments 

had not been properly made. Although the workers were receiving the minimum wage, included in this were the 

allowances for accommodation. One worker, who was unionised in the Polish NSZZ Solidarno, resolved to fight 

for equal treatment and requested assistance from the local French trade union CGT. The local Labour 

Inspectorate ordered additional payments to be made to the workers in accordance with French legislation: 

however, as this was ignored, the case was taken to court and eventually won in 2008. 

 
d. 

Finally, we have uncovered various forms of "bogus postings" ranging from the reproduction and duplication of 

E101/A1 forms via a queue, via the recruiting of posted workers who were already in the host country or had been 

transformed into bogus self-employer workers, through to posting via letter-box companies and unverifiable 

invoices for the provision of services. Sometimes workers are registered as self-employed in their country of origin 

just before their departure to the host country. In separate cases, these workers are posted as a group of self-

employed workers. Workers are not registered, do not have any contracts, are paid in cash etc., or posting 

companies and workers pay no taxes, either in the host country or in their country of origin. 

 

In nearly all countries, there is little reason to believe that efficient monitoring systemsexist, let alone sanctions 

relating to one of the key posting criteria, i.e., that the posting is a temporary measure of companies and workers, 

who are normally active in their own country. Information and evidence from all possible sources strongly 

suggests that many postings are in practice bogus postings with workers, who exclusively work in the host 

country for subcontractors, whose principal – if not sole activity – also takes place there. There have been cases 

in which the address of the posting company referred to in the documents proved to be a cordoned-off, 

abandoned or even partially demolished building. 

 

A familiar case of abuse within the framework of posting in France is the provision of services in the form of the 

recruiting of individual workers. As these workers in practice are under the control of the companies in which they 

are placed, French law mandates that they should be treated as direct employees of these companies. Another 

key feature is the existence of letter-box companies in the labour market. As intermediary agencies they offer 

cheap labour (with wages under the minimum wage or the dynamic cross-professional group minimum wage, 

called SMIC) without ever having been active as genuine building contractors or specialist subcontractors in the 

country of origin. 

 

In the opinion of the Spanish Labour Inspectorate, subcontractors are involved in one of the most common 

violations of the posting law, namely the establishment of letter-box companies with only a marginal activity in 
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Portugal at best, whose principal or exclusive activity consists in appearing as subcontractors for Spanish 

companies. Cases have also been reported of Spanish companies who establish letter-box companies in 

Portugal, which when they are uncovered are forced to register their employees with the Spanish social insurance 

system. 

 

For Ireland, cases have been reported where the managing directors of a company were also the sole managing 

directors of an employment placement agency, whose only task consisted of providing workers for the 

construction companies mentioned above. Such a practice may well be absolutely legal unless it turns out that it 

is applied purely for the purpose of tax evasion or the circumvention of labour law. Furthermore, considerable 

confusion and uncertainty reigns in Irish law concerning the status of individual persons, who receive work via 

temporary employment agencies. In some cases, agencies expressly guarantee the personnel they recruit an 

'employee status', while in others temporary workers are regarded as self-employed. 

 
In Italy, several cases of bogus posting have been referred to, ranging from the signing of 'posting contracts' with 

foreign workers who already live in Italy, through to the conclusion of contracts with letter-box companies or even 

pure bogus companies. 

 
In the United Kingdom, the Gangmasters Licensing Authority (GLA) reported a series of cases, in which Bulgarian 

GLA-licenced employment placement agencies provided 'bogus posted workers'. Following the withdrawal of the 

licence to provide labour for the agricultural sector, the GLA reported that Bulgarian workers were being employed 

as bogus self-employed persons instead of bogus posted workers, although the employment status in this regard 

is difficult to define. 

 
In Belgium, the Social Inspectorate often comes across fake, forged or incomplete E101/A1 certificates, bogus 

postings and other fraudulent series of tricks. A fourth violation consists of incomplete declarations on work 

performed: not all the hours worked by posted workers are declared to the social and tax authorities. 
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Marta Böning   

University of Oldenburg 

 

 

Problems particular to the home care sector  
 

Ladies and Gentlemen, in the context of the thematic block “Strategies for Circumventing Minimum Wages and 

the Equal-pay Principle”, I would like to provide a brief insight into the conditions within an industry that, sooner or 

later, may be of personal meaning for some us – namely the care sector, specifically the care of family members 

in their own home. 

 
According to unofficial estimates (the search for official figures is futile), around 100,000 - mainly Eastern 

European - women are employed in German households where they assume both nursing and domestic duties. 

 

The conditions under which they work as well the mere certainty of their work in Germany are frequently 

unknown. The workers themselves seldom dare to go out in public, they are scattered across the entire country, 

and are left to their own devices in the household. Consequently, they seldom are given the opportunity to 

publically call attention to prevailing grievances.  

 

The protection of nursing staff posted to Germany is not so bad at first glance. Since the EU accession of 

countries from Central and Eastern Europe, nursing companies from these countries are allowed to send their 

employees on assignments to Germany without limitations under the freedom to provide services. This was also 

the main difference from the construction or industrial cleaning industries until 2011, which experienced 

considerable restrictions on the freedom to provide services through the so-called quota system.  

 
Overseas nursing companies are obligated to comply with the minimum employment standards applicable in 

Germany through Article 2 of the Posted Workers Act. In addition, through the so-called care work conditions 

act15 coming into effect in August 2010, the minimum standards in relation to the remuneration to be paid were 

specified. Purely theoretically, the workers posted to Germany to work in households must, in principle, therefore 

be able to claim comparable wages and working conditions as their German colleagues. Although 24-hour care in 

households is rarely offered by German nursing companies using German staff, the concept is nevertheless not 

entirely unknown. In the residential nursing homes supported by the church, employees work in so-called round-

the-clock shifts, during which they remain at the home over several days (with short breaks) in addition to working 

on-call. As in such cases, it has not yet been clarified by the Supreme Court to apply minimum wage regulations; 

however an appeal against the judgement from the higher labour court of Baden-Württemberg on 28.11.2012 is 

currently pending with the Federal Labour Court.  

 
The reality of the employment of foreigners in home care is quite different, regardless of the existing legal 

protection. Firstly, it should be noted that there is a consensus among the agencies – the use of nursing staff 

mainly comes about through the participation of private nursing agencies – on the need for bypassing the 

applicable law. This is explained by one of these agencies under the authentic-sounding title of “German 

eldercare” on their homepage: “Due to the minimum wage introduced in Germany on 01.08.2010 for all staff 

working in primary care, the conditions have changed for Eastern European nursing staff.  

 

 

 

 

 

 

15 Decree of 15 July 2010 on mandatory working conditions for the care sector, Federal Gazette 2010 Nr. 110 S.2571. 
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Not only German employers but also foreign companies are obliged to comply with the new minimum wage. This 

means that in the future only freelance or independent Easter European nursing staff is affordable for many 

families, as these are not subject to the minimum wage”. Many pseudo-specialist publications, such as the “The 

Journal on the Chamber of Polish Employers – German Edition: Posting” are filled with advice on how to 

circumvent existing laws.    

 

Specifically, a “posting” of nursing staff to German households, for instance from Poland, takes place according to 

the following scheme: a nursing agency based in Germany advertises itself with the promise of all-round support 

for German customers, therefore appealing in most cases to the relatives of the people to be cared for. They 

promise to provide a nurse from Poland for a fixed price. The customer enters into a contract with a Polish 

company, an official partner of the agency. While the German-based agency is the only point of contact for all the 

customer’s concerns and needs, it stays out of the legal relationship on which the nursing staff’s employment in 

Germany is based.  

 

The Polish company – usually a letterbox company with no significant business in the home country and thus not 

able to post workers – employs a worker on the basis of a fixed-term employment contract for a period of three 

months. The place of employment is then officially Poland and a remuneration equivalent to the Polish minimum 

wage is agreed upon, which is currently around 390 euros gross per month. Immediately thereafter, the employee 

is sent on an assignment in Germany, which normally lasts for the period of employment. The employee receives 

expenses amounting to approximately 30-35 euros per day. This accounts for the actual part of the remuneration, 

however – at least to this amount – it is not subject to tax liability or compulsory social insurance. The caregiver 

lives in the patient’s home but is replaced by another at the cost of the agency in the event of illness or other 

failures. After three months, the worker returns to their home country and takes an unpaid break, and a colleague 

takes over the position. About a month later, the same person is rehired and sent on an assignment, etc. 
 

 

This bypass model, which also occurs in the variation with an officially self-employed caregiver, is sold to German 

customers as the only affordable solution. In this way, the lawful posting is not achieved at all. It is therefore not 

surprising that nursing staff work without A1 certificates: according to Polish health insurance, they are almost 

never applied for by the Polish nursing care employers. Settlement is therefore in a legal grey area but business 

is booming.   

 
The amount agreed with the patient or their relatives is transferred to the Polish company’s account; a part of it – 

often just half – is paid to the caregiver. From a legal perspective, payment of wages is the only connection 

between the caregiver and their employer abroad.  All work equipment is of course provided by the relatives of the 

patient. The ability to constantly and quickly adapt to the changing requirements is of central importance for the 

caregiver to live together with the patient in one household and to be included in the everyday life of the family. To 

expect that the companies based abroad and mostly unknown to German customers would be included in these 

processes, would be unrealistic.18 The caregiver is completely subject to the German family’s right to give 

instructions more than in “normal” working conditions with regard to carrying out duties and arranging their non-

working time. From the service contract comes an illegal assignment of employment with the result that a direct 

employment relationship between the caregiver and the patient or their family members comes about with all the 

resulting labour, social and tax consequences – Article 10, Paragraph 1, Sentence 1 of the German Law on 

Labour Leasing.  

 

 

 

 

 

 

 
18 Thus also Kröner, NZS 2011, 370 (372). 
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Nevertheless, agency offers that aim to directly recruit nursing staff and domestic workers (such as the offer by 

the International Placement Services (ZAV) of the Federal Employment Agency or a church organisation), are 

rarely known by the general public and hardly made use of. According to the information office, the ZAV provides 

1,100 to 1,200 domestic helpers/caregivers nationwide a year. While the number of foreign caregivers in German 

households is estimated to be 100,000, direct recruitment via the official channels of the Federal Employment 

Agency only takes place in one per cent of the cases.  

 
The promise of round-the-clock care without concerns, with which the care agencies successfully advertise to 

German customers, creates extremely high expectations and results in demands from the patient and their family 

regarding the availability of the caregiver. At the same time, the caregivers in the households find themselves in a 

legally and psychologically difficult position that, in practice, makes the enforcement of any claims impossible: 

isolated from the outside world, often solely responsible for the patient without witnesses and unknown to the 

German authorities and registration offices, they are effectively legally invisible. It is therefore not surprising that 

the German labour courts very rarely if not ever receive complaints from foreign nursing staff posted to German 

households. 

 
I fear that this will continue to be ignored from all sides and will not change anytime soon.  

 
Thank you for your attention. I look forward to the discussion!  
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Wolfhard  Kohte   

Martin-Luther University Halle-Wittenberg 

 

 

Fictitious Contracts and Bogus Self-employment 

– Statutory Regulations in Germany and their 

Practical Enforcement 
 

This brief presentation contains a few short theses and ties in perfectly with the previously two presentations. The 

subject at hand dictates that we should discuss contracts which conceal actual, practical arrangements. That 

does not come as a surprise. Jan Cremers spoke with labour inspectors from many countries in advance of the 

conference. Germany was not among them. I have spoken with a number of extremely committed people who 

represent occupational health and safety authorities and none of them had any truly insightful systematic 

knowledge to contribute. Germany has an extraordinary number of courts, however. That is why I turned to the 

pertinent legal databases. As it turns out, we can identify a sizeable pool of relevant litigation. Most are instances 

of Social Court proceedings. 

 

I would like to open by addressing the German term "Werkvertrag" or, to paraphrase, "contract for work". This is a 

model well-suited for wage dumping, and not just in Germany. The classic tunnel driver firm – known for closing 

proper contracts and employing only specialists – continues to exist, including in Germany. In recent years, 

though, the contract for work has been repurposed. Wolfgang Däubler just published a brief literary interjection 

entitled "Werkvertrag als neues Dumping-Modell" ("The Contract for Work as a New Wage Dumping Paradigm"). 

He succeeded in instigating a very important discussion. Jan Buelens recently wrote that the contract for work 

was a "blind spot" in Belgian labour law. The same can be said for Germany. Then, about a year ago, a robust, 

public debate began. Not untypical for Germany, we have plenty of fresh, relevant litigation to look back upon. 

This is partially due to the fact that, despite initial difficulties, a number of important legal victories have been 

achieved in the fight against low-wage temporary employment so that functional contracts for work were now 

being utilised. 

 
Inducing from the experiences mentioned above, we are left with two distinct models which I believe provide a 

clear overview. On the one hand, you mainly have groups of workers. Jan Cremers gave an example comprising 

thirty-three employees. In this model, the contract for work is agreed upon between two entrepreneurs. The 

people who carry out the work are in employment relationships, albeit very poorly paid employment relationships. 

There is a particular case from Brandenburg which I will provide as an example. 

 
On the other hand, you have a model in which individual workers enter into contracts in which they themselves 

appear to be the contractor. Upon closer inspection, this turns out to be pure pretence, total fiction! 

 
The case from Berlin-Brandenburg was adjudicated by Achim Kluess, who also put the information at my 

disposal, and took place in a meat packing plant. At that plant, a separate enterprise – which I will refer  

to here as "A Personal Service Company" - was contracted to assume a portion of the packing work. German law 

would have enabled this under the contract for work. In actuality, however, the packing workers had been fully 

integrated into the meat packing plant. At certain points, they traded places with the regular employees, even 

worked on the same lines. In the end, the contract only became settled when the instructions issued by the meat 

packing plant gave it actual substance. A parallel contract for work existed on paper, but it was hollow. The Higher 

Labour Court concluded that this constituted a type of temporary employment. As a result, the equal-pay principle 

now also applies in Germany. It was here that the packer, whose employment relationship had expired in the 

meantime, filed suit against the temporary employment company which placed her. It is possible that she would 
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have been able to sue the packing plant as well. Here we have one form of an individual asserting their 

contractual interests. Although rarely seen in this constellation, the form has been available in Germany for many 

years. 

 
The second case was adjudicated by the Social Court in Stade, located in the north of Germany. It is the case of 

a Polish welder who works for a plant construction firm. He has a contract which clearly stipulates that he is self-

employed. His case is not as sophisticated as the ones mentioned by Jan Cremers were, however, since this 

welder has neither a welding power supply nor personal protective equipment but only his labour to offer. 

Nevertheless, he is referred to as an entrepreneur. The Social Court proceedings revolved around the question 

whether he had to contribute to the statutory pension insurance scheme or not. This case was as unambiguous 

as can be imagined, because the job only existed on paper. The welder himself had long since been integrated 

into the normal workflow as a regular employee. 

 

Of particular note to us: when the control procedure began, the Polish welder was represented by the same 

lawyer who had previously represented the plant construction firm. Later on in the trial, the court wanted to involve 

the welder in the lawsuit in accordance with German procedural law but by that point no one knew how to contact 

him. I assume that he probably left Germany. The trial resulted in the payment of arrears of contributions for the 

Polish welder. At some point in the future, when the man is 65, coordinated social legislation may entitle him to 

receive payments from the German pension scheme. Whether he will ever find out about this right is a separate 

matter entirely. 

75 

I believe that these two models can serve to guide us. Both are comparable in terms of the legal methodology 

applied. The same issue is always at the core: On the one hand you have certain physical contracts, which have 

been drawn up more or less elaborately. Practical reality - on the other hand - is totally different. This really should 

not be a problem for German courts. The Federal Labour Court (BAG) and the Federal Social Court have both 

upheld the same standard for many years: When paperwork and reality contradict each other, reality takes 

precedence. 

 
Who is capable of asserting the rights which the Polish worker, for example, is entitled to? A variety of candidates 

comes to mind. First among them are those directly affected, which is to say the workers themselves. Works 

councils, occupational health and safety institutions and the national insurance carriers also receive close 

consideration. 

 
In Germany, the central customs offices are responsible for dealing with posting and with moonlighting alike. I find 

that to be a catastrophe because it always gives the impression that what is going on is completely illegal. Martha 

Böning offered us her analysis of the grey area which exists earlier this morning. As long as the affected parties 

believe that they find themselves within this grey area, they will not take action. Even if it were true that the central 

customs offices are more effective than the occupational health and safety authorities – something which I am 

personally not convinced of – I would still consider this to be the wrong approach. Hence, I have always 

considered it a mistake for the German Government and the German trade unions to do everything in their power 

to postpone Polish, Romanian and Bulgarian workers from gaining access, since this allowed the grey area to 

become as large as it has. Now that everyone seems to have adapted to the grey area, we are going to have a 

very difficult time ever getting back to a monochrome world. 

 
Rights that can be successfully asserted here include remuneration, equal pay, health and well-being, and - last 

but not least - the rights of participation and co-determination of the works councils. German law makes it 

relatively easy for individual employees to sue. In Germany, workers have the ability to file suits on their own 

behalf or to let themselves be represented by trade unions, provided that they realise that the trade unions exist 

and that these agree to extend their legal protections. The main problem with going to trial individually lies in 

meeting the "burden of proof on individual claims". It is rare to find a court as meticulous as the Higher Labour 

Court of Berlin-Brandenburg. During the original trial, the judge of the Labour Court believed every word that the 



 

7

6

 

employer said and quickly dismissed the case. Naturally, there will always be a document that you can present. 

Within the scope of an individual trial, a single plaintiff will always find it extremely difficult to prove that there is a 

discrepancy between reality and what is on paper. The right to file individual lawsuits is important, of course, but 

rarely does this form of suit allow for an adequate remedy. 

 

We also have an intensively developed and highly complex social security system. This structure is not easy to 

understand for people from other countries and that includes posted workers. One institution that, in my humble 

opinion, could make much more effective use of its rights is statutory accident insurance. A portion of the work 

being done, by our welder for example, is quite dangerous, meaning that occupational health and safety 

measures are obviously necessary. The European Directives provide us with uniform rules in this respect. Within 

the bounds of this discussion, however, I will limit myself to elaborating on the occupational health and safety 

framework directive. There is also a separate Directive (91/383/EEC) upon which I will not be able to illustrate at 

this time. 

 

According to Directive 91/383/EEC, a given employer is required to cooperate with another employer, including 

under "contracts for work". The two have to share their knowledge with each other. A proprietor must assure that 

every person who becomes active in their business has received adequate and proper instructions. You can only 

give instructions that are proper in terms of occupational health and safety law if a risk assessment exists. 

Monitoring this is the duty of every employer. The association of German statutory accident insurance carriers has 

compiled a highly informative thirty-page brochure explaining how this type of monitoring can be carried out. The 

brochure is easily readable for every works council and for every worker. To this day, I have not been able to find 

a single instance of an occupational health and safety authority or of a statutory accident insurance carrier 

ordering that these controls be carried out by an outside company. All those concerned have a wide-ranging field 

of action available to them. Putting anything regarding this subject into practice is complicated, however, because 

it requires a dialectic approach. The occupational health and safety code presumes the existence of a proper 

contract and also of a proper employer who provides a proper risk assessment. This does not happen in actual 

practice, however. Nevertheless, I remain convinced that demanding a risk assessment is important. If the courts 

- they do not all have to have the same intense work-ethic as the Berlin-Brandenburg Higher Labour Court, mind 

you - just asked simple questions about the existence of risk assessments, significant progress on the path back 

toward hard facts and real life would be made. 

 

Germany’s highly differentiated rules of social law divide social insurance carriers into pension insurance 

schemes and health insurance providers. These carriers are absolutely capable of taking action, as the case of 

the Polish welder demonstrates. In just a few short weeks I have found a whole series of Social Court rulings. 

They all dealt with contributions being withheld in various industries. At issue is the bogus self-employment status 

of nurses, truck drivers, bus drivers and retail employees alike: a broad range of examples to work with. The 

specific conflicts are taking place outside of the bounds of labour law. The affected parties are only seldom 

actively involved themselves. Social insurance carrier controls are not carried out in a terribly systematic manner 

either. Today's conference takes place in the halls of an inspectorate which has the capacity to establish rules in 

this area, which would be capable of enquiring about such data on a regular basis, and which could carry out 

targeted campaigns in areas where they are needed. 

 
It is rare that such information is shared between institutions. Above all, the statutory accident insurance carriers 

could cooperate with the works councils. German law actually provides for this already. The various levels have 

an opportunity to come together on this point. In Germany, the occupational health and safety laws that I have 

presented bridge the gap to labour law, which contains the corresponding rights of the works council. For starters, 

a works council has the right to prior notice, a right that, without question, applies in all of these cases. The 

remaining rights established in Article 8 of the Occupational Safety and Health Act, which cooperation and which 

controls an employer must observe with any form of service contract have to be determined at operational level. 

This determination is subject to the works council's right of co-determination. There appears to be a relatively high 

degree of unanimity regarding this issue, especially in the lovely, thick legal manuals which all of us have 

published about it. 
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And yet we have no case law before us. I would also like to comment, very discretely, about the fact that this facet 

does not receive much emphasis in the materials published by our trade unions about the right of co-determining 

occupational health and safety standards either. 

 
Works councils find themselves in a difficult position. As Helga Nielebock has appropriately described, the 

activities carried out by the works councils have varying degrees of development and relevance for different 

groups of employees. In social terms, that makes a lot of sense. The groups at issue here are rather on the lower 

end of this spectrum of activities. In the meantime, the labour contracts issued by the largest firms reflect the 

works councils' demands so closely that a change in this conduct in the near future is readily conceivable. 

 
In Germany, there is an additional ownership right of the work council in Article 99 of the Industrial Relations Act 

(BetrVG), which refers to the direct employment of people in the company. Some 15 to 20 years ago, various 

activities of the work councils and trade unions were developed. It was accompanied by very complicated but very 

helpful BAG jurisprudence which I just want to mention quickly in passing. A source close to the BAG issued a 

comment questioning its viability as well. There could also be new approaches here. 

 

The trade unions in Germany are confronted with the question of consolidating two other spheres of their activity: 

workplace consultation and social self-governance. Considering that the German social insurance carriers have 

considerable powers in this field - powers which they are willing to make use of, as the examples mentioned 

above demonstrate - these activities could be more well-coordinated. Selected social insurance carrier 

directorates would be capable of introducing a certain systematic approach as well as transparency and publicity 

to these activities (just like the inspectorates can). 

 

This, in turn, will make it possible for the trade unions to utilise this knowledge in their co-operation with the works 

councils. Marta Böning made the necessity of providing information in all of the most important languages 

abundantly clear. Of course, there is nothing prohibiting trade unions from posting such information on their own 

web sites in as many languages as they want. The information would only have to be translated once and then 

each single-industry union could have it at their disposal. They could even divide up the various languages 

between them. If the single-industry unions each concentrated on one language, then the problem of providing 

multilingual information would be readily solvable. Absent such a linguistic enterprise, however, it is not likely to 

work. In the era when large numbers of Polish workers were regularly coming to Great Britain, some British trade 

unions employed Polish speakers to be union secretaries. 

 
Ministries are not mandated to provide information exclusively in German either. This is why I consider the aspect 

of the "Enforcement Directive" that requires the provision of multilingual information to be perfectly fitting. This is 

in no way meant to diminish the criticism previously levelled against the Draft Directive, of course. 
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Mijke  Houwerzijl   

Tilburg Law School 

 

Is the EU Commission's Proposed Directive to 

Enforce the Posting of Workers Directive an 

Effective Method for Combating National 

Minimum Wage Law Circumvention Strategies? 

 

1. Introduction 

Currently, the European Commission is struggling over the adoption of what is known as the Enforcement 

Directive20. This Directive should fill in the lacunae of the current Posting of Workers Directive (hereinafter referred 

to as PWD) when it comes to monitoring, control and enforcement and hence lead to better interpretation, 

clarification and enforcement of the PWD. Importantly, the proposed Directive should also strengthen the cross-

border cooperation between labour inspectorates. On a first reading of (only) the objectives of the proposal, I was 

pleasantly surprised with the firm stance the EC seems to take in favour of protecting workers. 

 

According to the Explanatory Memorandum accompanying the proposal: “As highlighted in the Strategy for the 

effective implementation of the Charter of Fundamental Rights by the European Union, people must be able to 

effectively enjoy their rights enshrined in the Charter when they are in a situation governed by Union law” ( COM 

(2012) 131 p.11). This is indeed one of the basic rights enshrined in Article 47 of the EU Charter of Fundamental 

Rights. 
 

 

I also like the "comprehensive approach to enforcement" taken in this Directive. It states that: "The 

comprehensive approach to enforcement includes awareness raising (better information), state enforcement 

mechanisms (inspections and sanctions) and private law enforcement mechanisms (joint and several liability). All 

aspects are deemed important for a balanced approach. Weakening one of the aspects would imply 

strengthening other aspects of enforcement in order to achieve a similar result (see COM 2012 131 p. 23).” 
 

 

Hence, the Explanatory Memorandum to the proposal promises that: “Effective inspections, improved 

administrative cooperation, cross-border execution of fines and a carefully balanced liability scheme will 

contribute to fairer competition and a more level playing field”. Another promising example is the defence to not 

exclude small and medium sized enterprises (SMEs) from the scope of the proposal. 
 

 

 

 

 

 

 

 

 

20 Proposal for a Directive on the enforcement of Directive 96/71/EC concerning the 

posting of workers in the framework of the provision of services, Brussels, 21 March 2012, COM (2012) 131. 
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According to the Explanatory Memorandum accompanying the proposal: “Genuine SMEs will benefit from a fairer, 

more level, playing-field, while some letter-box SMEs are likely to disappear. SMEs which have already had 

subcontractors abiding by minimum wage legislation and therefore had higher costs (in comparison to competitors 

with subcontractors not abiding by the law) will benefit from a more level playing-field. SMEs that up to now have 

benefited from subcontractors not abiding by minimum wage legislation will have to find new business models.” 

 
Is the Commission finally presenting smart measures that only promote the bona fide provision of services, based 

on compliance with the minimum applicable labour standards in the host state? 

 
Importantly, the legal basis of the Enforcement Directive is the same as the legal basis of the PWD: the freedom 

to provide services (Article 62 TFEU in conjunction with Article 53 TFEU). This means that issues relating to the 

application and enforcement of the PWD are again addressed in the context of economic freedoms. At the end of 

the day, in the event of a court case before the CJEU, the lens through which the Directive will be read is coloured 

by this "fundamental freedom". This means that measures to combat non-compliance with workers' rights may 

restrict the freedom to provide services only if they are a proportionate and necessary means of achieving this 

legitimate aim. 

 

Despite the reference to Article 47 of the EU Charter of Fundamental Rights, several points in the proposal 

emphasise that the freedom to provide services will also be enhanced by the new Directive, via increased 

uniformity in the monitoring and sanctioning mechanisms that foster legal certainty, for instance. Please note that 

this goes much further than only stating that improving compliance with workers’ rights may not unduly restrict the 

free movement of services. 

• Instead, it implies that some national administrative requirements and other control mechanisms should 

be abolished even if they would not be disproportionate; 

• e

ven if they would favour fair competition;   

• and also, that these measures must be abolished irrespective of the fact that the alternative at EU-level 

might be less effective or – at the very least – has not proven to be effective yet. 

   
Given the serious problem of non-compliance with the PWD, it would seem to me that the enforcement Directive 

should be purely about giving posted workers and their representatives’ effective tools to enforce their rights and, 

by doing so, to help restore the right balance between the free provision of services and the protection of workers. 

Unfortunately, in its proposal, the European Commission is still ambivalent. To my disappointment, on a critical 

reading of the proposed Directive, I discovered several ‘devils’ hiding in the details which are the consequence of 

this sort of dithering. 
 

 

Time constraints will not permit me to cover all of them which is why this why I will confine myself to making a few 

remarks on the provisions concerning improved access to information, mutual assistance, cross-border 

enforcement, joint and several liability and specific issues concerning minimum wages. 

 

For a thorough review of the current enforcement problems regarding the PWD and a range of suggested 

solutions that may also be implemented at national level, please let me refer you to two studies on the legal 

aspects of posting of workers which I co-authored.21 

 

 

 

 

21Aukje van Hoek & Mijke Houwerzijl (March 2011). Comparative study on the legal aspects of the posting of workers in the framework of the 

provision of services in the European Union. Radboud Universität Nijmegen. See: http://ec.europa.eu/soci- al/BlobServlet?docId=6677&langId=en 

; Aukje van Hoek & Mijke Houwerzijl (November 2011) Complementary study on the legal aspects of the posting of workers in the framework of 

the provision of services in the European Union, Universität Amsterdam. See: http://ec.europa.eu/social/main.jsp?catId=471&langId=en. 

http://ec.europa.eu/soci-
http://ec.europa.eu/social/main.jsp?catId=471&amp;langId=en
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2. Improved access to information: give a role to the sending state  

Regarding access to advance information about the terms and conditions of employment applicable in the host 

country, Article 5 of the Enforcement Directive provides a number of measures to help ensure easily accessible 

and generally available information on the terms and conditions to be respected, including where these are laid 

down in collective agreements (Article 5(4)).22 

 
In this provision I see no ‘devils’, but there is still ample room to further enhance access of posted workers to 

information, especially by giving a role to the sending state. 

 
Currently, not much is done at national level to make information on terms and working conditions in host states 

available in the workers’ country of origin before they are posted.  

In this respect, the initiatives of some host states to target information at workers and firms in the sending 

countries (through their embassies, for example) are interesting. Such initiatives deserve following, since 

awareness raising should start as early as possible in order to enable the worker to make an informed decision on 

the posting. 

 

To further this goal, the authorities in sending countries should also be addressed. Pursuant to Article 4 of 

Directive 91/533, employers are obliged to provide workers who will be posted longer than one month with certain 

information prior to departure. This information includes: 

(a) the duration of the employment abroad; (b) the currency to be used for the payment of remuneration; (c) 

where appropriate, the benefits in cash or kind attendant on the employment abroad; and (d) where appropriate, 

the conditions governing the employee's repatriation.24 

 

In Estonia, failure by an employer to submit information is punishable by a fine. This good practice deserves to be 

followed by other Member States in their role as a sending state, to underscore their duty as regards information 

on constituent elements of posting. Additionally, the service provider may be obliged to submit the written 

statements for his employees to the competent national authorities in the host and/or sending state as well.25 

 

3. Mutual assistance: Host states should by no means be prevented from taking the lead 

When it comes to formulating the role of the sending state in providing mutual assistance, remarkably and already 

criticised in several stakeholders’ position papers and in European Parliament is the formulation of Article 7(4) 

sentence 2, which stipulates that “(...) checks and controls shall, if needed, be carried out by the authorities of the 

host Member State at the request of the competent authorities of the Member State of establishment (...)” 

 

 

 

 
22Adds to the generally stated Article 4 of the PWD. 

23 At EU level, amending Directive 91/533 was highly recommended in our study, in order to establish an effective and dissuasive 

sanction in case of non-compliance with the obligations laid down in Article 2 and 4 of this Directive 

and to extend its scope to all situations of posting covered by the PWD, regardless of the intended duration of the posting. See Van 

Hoek/Houwerzijl, o.c., Chapter 4.3. 

24 In addition to the obligation stemming from Article 2 to notify an employee in writing of the essential aspects of the contract or 

employment relationship including level of remuneration – basic amount and other components - paid leave, length of the working week, 

applicable CLA. 

25  An obligation to submit conformal certificates to the directive 91/533 EC, or the written working contracts (copies are sufficient) of the posted 

workers currently exists in Luxembourg and Germany (as host states). See Van Hoek/Houwerzijl, o.c.,Chapter 4.3, p. 112. 
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In my view, even if it makes sense to check some facts in the Member State of establishment (i.e. whether the 

company is genuinely established there) rather than in the host state, it would be disproportionate to accompany 

this with a limitation of the host state's authority to independently decide whether there is a need to carry out 

checks and inspections.26 

 

Article 18(1) stipulates that:  

“The administrative cooperation and mutual assistance between the competent authorities of the Member States 

provided for in Articles 6, 7, 10(3), 13, 14 and 15 shall be implemented through the Internal Market Information 

System (IMI)”. 

 
Here again, I think we should be more cautious. In my view, we should not restrict the freedom of the nation 

states to also rely on other means of communication. The IMI system is meant (or at least presented) as a tool to 

help and support states and not the other way round. Insisting that only IMI may be used would make the system 

unnecessarily rigid and could hypothetically even provide unreliable parties with procedural arguments (such as 

that the IMI system has not been used properly) to obstruct monitoring and enforcement. 

 

4. Cross border enforcement should be facilitated, not restricted  

There are two other details in the provisions on administrative cooperation which will make unreliable service 

providers and especially their lawyers very happy: 

 

The closing sentence of Article 13(2): 

“The requesting authority may not make a request for recovery of a penalty or a fine or notification of a decision 

imposing a penalty or fine if and as long as the fine or penalty, as well the underlying claim and/or the instrument 

permitting its enforcement in the requesting Member State, are contested in that Member State.”  

 

Article 15(1): Stay of proceedings 

“If, in the course of the recovery or notification procedure, the fine, penalty and/or underlying claim is contested by 

the service provider concerned or an interested party, the cross-border enforcement procedure of the fine or 

penalty imposed shall be suspended pending the decision of the appropriate national authority in the matter.” 

 
These proposals are very unwise. Our research shows that cross-border enforcement of administrative fines and 

penalties is still in its infancy. It should be fostered, not curtailed. 

 
Threats of penalties lose their impact when foreign employers do not have to be concerned about execution of 

these fines in their country of origin. Moreover, these restrictions to effective cooperation may also trigger national 

measures which not only target the ‘baddies’ but also ‘the goodies’. Interestingly, the problem of cross-border 

execution was the reason behind the introduction of a new responsibility of service recipients in Austria. 

 
Hence, if the Commission sincerely wants to counter the trend in many Member States to burden service 

recipients with responsibilities, it should take much stronger measures to facilitate cross border enforcement of 

fines and penalties on malafide service providers. 

 
5. National control measures: Once bitten, twice shy 

Article 9 contains an exhaustive list of control measures and administrative formalities that host  

states may impose on service providers in order to ensure the correct application of, and to  

 

 
26 On a practical note, our research shows that there is no reason at all to be worried about states carrying out more checks and inspections than 

necessary. Shortage of manpower and limited financial resources prevent this from occurring in virtually all Member States. 
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monitor compliance with, the applicable core conditions of employment in their country. 
 

 

This list clearly resembles the Communication of the Commission in 2006.27 Both the Communication and the 

proposed Article 9 are coloured by an excessively restrictive view on the case law of the CJEU regarding the 

compatibility of certain national control measures with EU Law. 
 

 

An exhaustive list, for instance, would prohibit effective and relatively business-friendly measures such as the 

obligation on posted workers to keep and make available identity papers as well. Therefore, suggestions made by 

several stakeholders to substitute the exhaustive list by an indicative one should be embraced by the 

Commission, also to provide for flexibility to adjust national administrative requirements and control measures to 

future developments in the regulatory field. Consequently, the measures in the Enforcement Directive should 

focus solely on facilitating cross-border enforcement, not on restricting it at the same time. 

 

6. Joint and several liability: Leave it to the Member States to introduce effective measures 

Now we arrive at the most controversial measure of the proposal. I share the idea behind Article 12 on joint and 

several liability (hereinafter JSL), which states that simply intensifying the provision of information, mutual 

assistance and control measures is not enough. These measures are, to a large extent, only targeting the cross-

border service providers. To really enhance compliance with the PWD, initiatives to make service recipients co-

responsible are indispensable if only for its strong preventive effects. Moreover, I agree with the European 

Commission that JSL is a mechanism of self-regulation between private actors that is a far less restrictive and 

more proportionate system than possible alternative systems such as pure state intervention by inspections and 

sanctions. 

 
According to the Explanatory Memorandum the proposal for JSL is balanced. The proposed system of JSL is 

limited to direct subcontractor situations in the construction sector where most of the cases of non-payment of 

wages have been reported. Contractors which have undertaken due diligence obligations cannot be held liable in 

accordance with Article 12(1). 

 

Here again, the problem is in the ambivalent approach the Enforcement Directive takes. In studies on JSL which I 

co-authored it was suggested that JSL-arrangements limited to one level and obligatory due diligence creates the 

worst of both worlds: such arrangements are not effectively boosting workers’ protection and at the same time 

create red tape for business.28 

 

 

 

 

 

27See the Commission Communication, Guidance on the posting of workers in the framework of the provision of services, COM (2006) 0159 final 

28See M.S. Houwerzijl & S.S.M. Peters, Liability in subcontracting processes in the European construction sector – Netherlands, p. 10. 

http://www.eurofound.europa.eu/publications/htmlfiles/ef08877.htm  (research commissioned by the European Foundation for the Improvement of 

Living and Working Conditions (Eurofound), published January  

2009). See also parts on the Netherlands in Yves Jorens, Saskia Peters & Mijke Houwerzijl (2012), Study on the protection of workers' rights in 

subcontracting processes in the European Union: final study (research commissioned by the European Commission), June 2012, based on the 

Dutch country study of Lucy van den Berg and Saskia Peters: http://ec.europa.eu/social/main.jsp?catId=471 

http://www.eurofound.europa.eu/publications/htmlfiles/ef08877.htm
http://ec.europa.eu/social/main.jsp?catId=471
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Several stakeholders already argued that the level of JSL and possible exemptions to it should be formulated in a 

permissive manner, not in obligatory wordings. The obligatory introduction of due diligence in Article 12(3) 

situations must be opposed even more strongly. Why unsettle the national balance chosen in an already adopted 

system of JSL? 

 
7. Concept of "national minimum wages": The problem appears solved 

Last but not least, I will end with a more positive note on an issue which is at the heart of the title of this 

presentation: guaranteeing the payment of the national minimum wages. 
 

 

Currently, the PWD does not provide a clear answer to the question of whether the host state can impose only a 

single (statutory or CLA) minimum wage (flat rate) or rather a set of rules determining the minimum rate of pay in 

the individual case (wage structure / job ladder). As is well-known, these two pay levels may differ considerably. 

 

Hence, if the PWD is to create a level playing field, the application of the entire national minimum wage structure 

is of paramount importance. In order to ensure an effective fight against national minimum wage circumvention 

strategies, it should be absolutely clear that such a fight can be led effectively under the PWD. 

 

It seems to me that this issue is indeed clarified – although rather implicitly - by Article 5(4) (on improved access 

to information) of the proposed Enforcement Directive: "Where, in accordance with national law, traditions and 

practices, the terms and conditions of employment referred to in Article 3 of Directive 96/71/EC are laid down in 

collective agreements in accordance with Article 3, paragraphs 1 and 8 of that Directive, Member States should 

ensure that the social partners shall identify these and make the relevant information, in particular concerning the 

different minimum rates of pay and their constituent elements, the method used to calculate the remuneration due 

and the qualifying criteria for classification in the different wage categories, available in an accessible and 

transparent way for service providers from other Member States and posted workers." 30 

 
By mentioning the possibility of different wage categories, the Directive implicitly seems to allow not only flat rate 

systems but also more elaborated minimum wage structures. 

 
Deduction of Costs 

Another problem reported in many Member States concerns withholding of (sometimes disproportionately high) 

travel, lodging and other costs from the wages due to the workers. This last problem seems to be addressed by 

 
Recital 9:  

"For the purpose of ensuring that a posted worker receives the correct pay - provided allowances specific to 

posting can be considered part of minimum rates of pay - such allowances should only be deducted from wages if 

national law, collective agreements and/or practice of the host Member State provide for this." 

 
And Article 11(5): 

"Member States shall ensure that the necessary mechanisms are in place to ensure that posted workers are able 

to receive: (...) 

 

 

 

29An important finding in our study was that the interpretation of the concepts ‘rates of pay’ and ‘minimum wage’ is uncertain. This is especially 

important for the application of universally applicable CLAs. 

30 (See also Recital (8) Trade unions play an important role in the context of the posting of workers for  

the provision of services since social partners may, in accordance with national law and/or practice, determine the different levels (alternatively or 

simultaneously) of the applicable minimum rates of pay (Cf. judgment 15.4.2008, case C-268/06, Impact, in particular points 123 and 129). 
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(b) refund of excessive costs, in relation to net remuneration or to the quality of the accommodation, withheld or 

deducted from wages for accommodation provided by the employer." 

 
8. Concluding remarks 

As suggested by the Committee of the Regions, it would be wise to at least what is known as a “non-regression” 

clause 31 to the Enforcement Directive. This would prevent transposal of the Directive having the effect of reducing 

existing levels of protection in the areas covered by the Directive, in particular with regard to the joint and several 

liability system referred to in Article 12. 

 
However, if the Commission wants to avoid the accusation that "first it gave and then it hath taken away", there is 

much more work to do. In order to really "boost the protection of posted workers", the proposal should be focusing 

on facilitating measures, not on restrictive ones. Instead of imposing maximum requirements (ceilings), only 

minimum harmonisation should be pursued. 

 
Otherwise, the draft Enforcement Directive will simply be a “sticking plaster on a gaping wound.” 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

31 ‘The implementation of this directive shall under no circumstances be sufficient grounds to justify a reduction in the general level of protection of 

workers in the fields covered by this directive. This should be without prejudice to the rights of Member States and/or social partners to establish, 

in the light of changing circumstances, different legislative, regulatory or contractual arrangements to those prevailing at the time of the adoption of 

this directive, provided that the minimum requirements laid down in this directive are met.’ 
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85 

Discussion Summary II: 

 

 

Worker Posting and Temporary Employment 

Across Boarders 
 

Questions from the Audience 

Dr Böning was asked about the success of the work taking place in the counselling office and about whether there 

had been any change in the profile of Polish workers who sought out the office or in the problems confronting 

them after the freedom of movement was established fully on 1 May 2011. 

 
She responded that the Berlin-based Counselling Office for Posted Workers, a joint effort between the DGB and 

the state of Berlin, was the first counselling office of its kind. In the meantime, the "Fair Mobility" project has led to 

additional counselling offices being opened in various cities. In 2012, the Berlin office supervised some 800 cases 

although its staff consisted of no more than three part-time employees. Often there was a lack of evidence, either 

because agreements had been reached verbally or because workers frequently only know the first name of the 

relevant contact person. Cases in which claims could been backed by hard evidence did sometimes. Measures 

geared toward attracting media attention had proven particularly effective as had allusions to general contractor 

liability.  

 

In 2011, 80,000 "new" employment relationships subject to social insurance contributions were created, but many 

of these workers had already worked illegally in Germany on prior occasions. The number includes highly 

qualified employees as well. The conditions prevailing on Berliner construction sites, however, did not change 

when the transitional period lapsed. The control density of the authorities was inadequate; the employee had 

insufficient knowledge of the law. A sizeable share of workers were employed via trade licence. When they made 

claims, pressure was exerted on replacing them with Romanian or Bulgarian workers. The workers were prepared 

to put up with a lot because the income is better here than in eastern Poland. 

 

Ms Taillandier and Mr Garcin were asked how collective legal protection in France was linked to the enforceability 

of the individual rights of particular workers; whether or not the trade unions had the power to file individual suits 

or, in a time of crisis, to enter into agreements even if these were to the workers' detriment; whether – in 

transboundary cases – it made sense for a German works council or a German trade union to take legal action in 

a French court; and how high the level of an unfairly dismissed worker's indemnity claim actually was. 

 
They explained that in the case of the aforementioned collective action against Carrefour, a fine was imposed on 

the retailer. Simultaneously, the judgement foresaw damage compensation for each worker and ordered the 

company to disregard break periods in its calculation of minimum wages. When it came to the La Samaritaine 

department store, only the redundancy plan was nullified. In such a case, the individual workers would also need 

to take legal action at the Conseil de Prud'hommes (labour court for disputes between individuals). In many 

cases, employers met the claims without further litigation. The case of La Samartaine was different as each 

worker would have had to have filed suit separately. The collective aspect should, in principle, be viewed 

separately from any consequences for the rights of the individual. It was not necessary for workers to accede to 

lawsuits filed by trade unions. The Conseil de Prud'hommes features an equal measure of lay judges. If they are 

unable to reach an agreement, a professional judge joins the bench. Otherwise, disputes in labour law fall under 

the jurisdiction of the civil courts, which usually feature professional judges not specialising in labour law. 

 
If a German enterprise were to operate a permanent establishment on French soil, then it would certainly be 

conceivable that a German works council or a German trade union would take legal action in a French court. The 

situation would be more complicated if it is solely a company's decision-makers who are located in France. At the 
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very least, the problem of enforcing a French judgement would present itself. 

 
Basically, there was no possibility of departing from higher-ranking national labour law or from nation-wide or 

sector-wide collective bargaining agreements by "shopping" for a lower court to the detriment of workers. This 

results from the "ordre public social" with its favourability principle. For employment relationships lasting up to two 

years, the indemnity for unfair dismissal can be established freely. Subsequently, six gross salaries should be the 

minimum whereby Judges have the discretion to exceed this amount if they choose to take familial circumstances 

into consideration, for example. During the recently concluded negotiations about a national collective bargaining 

agreement to improve business competitiveness, the employers unsuccessfully demanded a precise schedule of 

indemnities based on length of employment. 

 
Mr Cremers was asked if – other than according to Article 19, Paragraph 2 of the Posted Workers Act – it was not 

required for employers to keep documentation at hand in Belgium and if general contractor liability is provided in 

other member states as well.  

 

He responded that a majority of Member States did not require the documents to be kept on site. They simply had 

to be provided. Initial inspections are then often confronted with a situation in which a promise is made that 

documentation would be furnished, but in the end no one representing the company could be located. Eight or 

nine Member States had arranged for certain kinds of joint and several liability. General contractor liability is one 

of the few instruments which actually functioned well.  

 

86 Discussion 

The discussion focused on whether the legal protection of posted workers in Germany improved through 

collective action and through which other measures a better enforcement of the law can be achieved.  

 

Prof. Däubler pointed out that Section 15 of the Injunctive Relief Act meant that it was not out of the question for 

employee-like persons to file collective claims. This could prove to be an interesting approach. It was also worth 

considering whether a collective claim could be filed in accordance with the UWG (Act Against Unfair 

Competition) when minimum wages were undercut, in the construction industry for example. Prof. Wolf described 

these as interesting approaches. These days the UWG was being applied to the liquidation of existing contractual 

relationships as well. The legal path remained untrodden and was open for anyone willing to break new ground. 

Collective claims were a replacement for an insufficient level of governmental supervision. Each of the collectives 

was confronted with the problem of limited means. That is why they were generally averse to taking risks and 

were more likely to be prepared to file suit if the prospects for success were good. 

 
A participant observed that the reality in the labour court proceedings did not adequately reflect social reality. The 

impression was that the civil service was being over-represented during disputes before the labour courts. A 

majority of workers from the private sector would not find their way to the courts or merely the court of first 

instance. That is why introducing collective claims is not only important for posted workers. Another participant 

added that lawsuits relating to the holiday pay fund of the construction sector were arguably even more common 

than suits filed by posted workers.  

 
With reference to Ms Nielebock’s proposal, it was discussed whether a transfer of the provision in Article 17 

Paragraph 2 of the General Equal Treatment Act (AGG) to the Posted Workers Act corresponds to the wishes of 

the trade unions at all and would be made use of. Ms Nielebock and Prof. Schiek stressed that one must not 

conclude from the limited use of Article 17 Paragraph 2 of the AGG that the instrument will also not or hardly be 

used in the posting of workers. Nielebock added that she does not know of any reservations of the trade unions 

against this. However the individual union members must be active. A right of action for the trade unions should 

not mean that they would then be held responsible for all legal issues. A restriction on collective issues is 

therefore useful.   

 

A participant from Austria informed about the fact that every worker could be represented by a member of the 
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work council or chamber of labour in the courts in Austria. The appointment of the chamber of labour happens 

very often. In addition, there is still the special declaratory action of the work council if three of more workers are 

affected. All deadlines are then suspended. If it concerns the unsettled point of law, the trade unions and 

chambers of labour could also file a suit directly to the Supreme Court. Apparently the possibilities for the trade 

unions of bringing legal action are considerably lower in Germany.  

 

It was agreed that the posted workers must be informed in their native language but it was more important to 

approach them directly. Prof. Schiek explained that because of the potential criminalisation of bogus self-

employed workers, not much is achieved in this area with regulation and judicialisation. General contractor liability 

is especially important. A participant suggested considering whether the general contractor should be required to 

deposit a certain amount. To this Dr Böning reported that the “Motel One” at Berlin Central Station had used 

unpaid labour from Eastern Europe. Some 100 builders did not receive any pay. When three of them visited the 

information centre, they had to leave their rented accommodation. The general contractor stated that they did not 

know the middleman. The claims could not be enforced although a non-government organisation had donated 

money for a lawyer.  

 

Prof. Pisarczyk pointed out that there was an increasing number of fictitiously self-employed workers in Poland 

subjected to poor working conditions. Their contracts were referred to as "junk contracts". In all likelihood, the 

problem was even more severe in Poland than it was in Germany. A conference participant from the Netherlands 

stated that around 100,000 posted workers were active in the construction sector in that country. Ten years ago, 

the share of workers who were (ostensibly) self-employed was around 20 %. In the meantime, that number had 

risen to between 80 and 90 %. Here, there should be a tendency in case law toward a presumption of conformity 

in favour of the status of the worker. Mr Cremers added that the Posting of Workers Directive left it up to each 

Member State to define whether posted workers would be considered employed or self-employed. Unfortunately, 

he was not aware of a single country in which this provision had been implemented. 

 
In the discussion on the issues in the area of home care, Prof. Kohte pointed to a ruling by the Higher Social 

Court of Baden-Württemberg which decided that nursing agencies are employers liable to pay social security. For 

the employment of phoney self-employed workers, Ms Nielebock suggested that the employer’s obligation to 

contribute to social insurance must also be an obligation to bear the employee contributions. This must be 

reached sensitively. There must be some kind of punitive damages in such cases. Prof. Kohte agreed and stated 

that the insolvency fund must also be increased accordingly.      

 
Referring to the speech by Prof. Houwerzijl, Prof. Kohte explained that the enforcement directive must also 

provide for a minimum number of controls. There are such rules in other European directives, such as in the 

Product Liability Directive. One must learn from this. For this purpose, Prof. Houwerzijl pointed out that the 

directive underlies the concept of minimum harmonisation. Mr Cremers observed that one must fight to ensure 

that social standards would be introduced in all areas of the EU. Nowadays, it is still the case that one should turn 

to Commissioner Andor for social questions. When it concerns social issues, deliberations in other areas always 

played a role with the EU Commission. However, social issues are not taken into account in other areas. Prof. 

Schiek added that after the Lisbon Treaty, social issues are a prerequisite for the establishment of the single 

market. This must be implemented. Prof. Houwerzijl agreed with this. Unfortunately the proposal on the 

enforcement directive is based on the old-fashioned concept of freedom to provide services. 

 

 

Tanja Keller, Achim Klueß, Meinhard Zumfelde, lngrid Heinlein 
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Personal Information: 

Speakers: 
 

Prof. Antonio Baylos Grau, co-author of the presentation given by Professor Trillo, was born in Madrid in 1953. 

He received his PhD from the Complutense University of Madrid in 1981 and has been professor of labour law 

and of social law at UCLM since 1991. Currently, professor at the School of Law and Social Sciences in Ciudad 

Real. Director of the "Centro Europeo y Latinoamericano para el Diálogo Social" (European and Latin American 

Centre for Social Dialogue), author and co-author of numerous monographs and various other publications.  

Editor in chief of "Revista de Derecho Social" (Social Rights Journal) and member of advisory boards for further 

European and Latin American periodicals. Currently conducting research on "The Influence of the Economic 

Crisis on the Regulation of Labour: Regulatory Models and Directives" (2011-2013). 

 

Dr. Marta Böning was born in Poznań (Poland) in 1981. Studied law at Adam Mickiewicz University in Poznań 

from 2000 to 2005. Graduate legal studies at University of Göttingen. Teaching assistant at the Institute for 

Labour Law at University of Göttingen between 2007 and 2010, during which time she was a doctoral candidate 

participating in the DFG European Graduate College "System Transformation and Economic Integration in a 

Coalescing Europe". Received her doctorate from the University of Mainz in 2010 by writing about the 

harmonisation of European labour law. Spent 2010-2011 in Berlin, organising and supervising the first 

Counselling Office for Poster Workers in the nation. An assistant professor since 2013, she is in charge of the 

German Research Foundation (DFG) research project entitled An assistant professor at the University of 

Göttingen since 2013, she is in charge of the German Research Foundation (DFG) research project entitled 

“Legal framework of the cross-border employment of staff from Poland to Germany in the example of the care 

sector”. 

Jan Cremers is a former MEP. As a European trade union leader (1988-2000) he was involved in drafting key 

parts of the EU labour legislation. He works at the Amsterdam Institute for Advance Labour Studies (AIAS) at the 

University of Amsterdam and specialises in projects related to European industrial relations, the free movement of 

workers, worker participation and European business law. His latest book "In search of cheap labour in Europe” 

was published in 2011 by i-books. 
 

 

Prof. Wolfgang Däubler, professor emeritus of German and European labour law, civil law and commercial law 

at the University of Bremen. Books and journal publications especially focused on labour law. Numerous guest 

professorships, including at Paris X (Nanterre) from 1987 to 1990, Antwerp in 1995, Bordeaux in 1996, Tongji 

University in Shanghai from 2005 to 2007, Trento in 2006 and 2007, and at the EU School of Law in Beijing since 

2010. Member of Bremer Landesbank's supervisory board and credit committee. Active as a labour law 

consultant in Kyrgyzstan (1994/95), Slovenia (1998-2002), Vietnam (2002-2011), China (since 2004) and 

Mongolia (since 2011). Has also been invited to lecture and provide consultative services in Latin America. 

 
Yves Garcin. Formé a I ‘Ecole Nationale de Ja Magistrature et adhérent au Syndicat de la Magistrature. Yves 

Garcin a eu, à partir de 1974. une carrière de juge du siege. principalement comme juge de premier degré, et 

aussi commc juge d‘appel avec une predilection pour les litiges de droit du travail, de nature individuelle comme 

juge départiteur dans des conseils de prud’hom- mes, et surtout collective (contentieux des élections 

professionelles, des droits des representants du personnel et des moyens de I’ action syndicale. notamment dans 

le cadre de mouvements de grève). Dans ses dernières annés à la Cour d’Appel de Paris il a aussi connu du droit 

du travail penal. sanctionnant le non-respect  des conditions d embauche et d’ exécution du contrat de tra- vail, 

les accidents du travail, les comportements de harcèlement  et encore la méconnaissance des droits syndicaux. 

 

Translation: Trained at the French National School for the Judiciary and a member of the Magistrates' Trade 

Union "Syndicat de la Magistrature“, Yves Garcin began his career as a judge in 1974. Firstly as a judge of the 

court of first instance then also as a judge in the court of appeal, he has devoted himself to employment-related 

disputes, namely in the context of labour law processes of individual nature as a crucial judge at the Conseil de 
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Prud’hommes but especially for collective legal conflicts (concerning elections for employee representative, in 

respect to rights of elected employee representative and trade unions, particularly in the context of strike action). 

In recent years, he has also been engaged in criminal law concerning employment at the Cour d’Appel of Paris, 

which provides sanctions for failure to comply with the regulations on hiring workers for the implementation of the 

employment contract, on the prevention of industrial accidents, on workplace bullying, and on non-observance of 

trade union rights.     

 
Prof. Mijke Houwerzijl is professor of Labour Law at Tilburg University. She also holds a chair in Comparative 

and European Labour Law at the University of Groningen. She studied law at the University of Amsterdam and 

worked as a legal practitioner for four years, specialising in employment law, civil litigation and social security law. 

In 2005 she completed her doctorate on the background, content  and implementation of the Posting of Workers 

Directive at the University of Tilburg. She is a member of the editorial board of two Dutch academic journals in 

labour law (TRA and online journal ARBAC) and chairs the Dutch department of the International Society for 

Labour and Social Security Law (ISLSSL). She has written widely on Dutch and EU labour law, employment law 

and social policy, putting an emphasis on issues concerning workers mobility, labour migration and enforcement 

of labour law. She was recently active as a lead researcher and coordinator in three major commissioned 

research projects of the European Commission on the legal aspects of posting of workers. Other (applied) 

research includes contribution to the FORMULA-project of the University of Oslo, a report on the application of the 

Dutch collective agreement for the transport by road sector to different modalities of transnational employment 

and a study for the European Foundation for the Improvement of Living and Working Conditions (Dublin) on 

"Liability in subcontracting processes in the European construction sector“. 

 

Prof. Wolfhard Kohte was appointed to a professorship of law at the Heinrich-Heine-University Düsseldorf in 

1991. Since 1992, he has been a professor for private law, German and European Labour Law, and for Company 

and Social Security Law at the Martin-Luther-University Halle-Wittenberg. He has published various articles, 

commentaries and books on German and European health and safety law, consumer insolvency and the law on 

codetermination and industrial constitution. He is one of the directors of the multi-disciplinary institute “Medicine-

Ethics-Law” at Martin-Luther-University. For over ten years now, he has participated in the Collaborative 

Research Centre 580 of the University of Halle and the Friedrich-Schiller-University in Jena which examines 

social developments after the change of regimes in Eastern Germany and other post-socialist societies. 

 
Helga Nieleblock: After the Second State Examination in Law, she was employed as the DGB legal secretary 

and then as a legal clerk in the legal department of the governing board for the trade union for wood and 

synthetics industry. Current activities and functions: head of the legal department at DGB Federal Executive 

Board, contract agent for Michael Sommer, voluntary consultant in trade union education, voluntary judge at the 

Federal Labour Court, member of the senate. Numerous publications in legal journals and book contributions.  

 
Prof. Lukasz Pisarczyk was born in 1974 and received his doctoral degree from the Warsaw University (thesis 

entitled "Transfer of Undertaking“) in 2001. Earned his habilitation from Warsaw University (thesis entitled "Risk of 

the Employer“). Took up professorship of Labour Law and Social Security Department at Warsaw University's 

Faculty of Law and Administration in 2011. He is Secretary General of the Polish Section of the International 

Society for Labour and Social Security Law. Publications in Polish, German and English include "Probleme der 

Umsetzung des europäischen Arbeitsrechts in Polen“ (Europäische Zeitschrift für Arbeitsrecht 2/2009); 

"Neuerungen im polnischen Arbeitsrecht“ (Europäische Zeitschrift für Arbeitsrecht 2/2010); and "Fixed-term 

Employment Contracts in Poland - in Search of Equilibrium between Flexibility and Protection“ (Labour Regulation 

in the 21st Century. Cambridge Scholar Publishing 2012). 

 
Prof. Dagmar Schiek, University of Leeds, is Chair for European Law & Policy, holds an ad personam Jean 

Monnet Chair and is the Director of the Centre of European Law and Legal Studies. She has been a visiting 

professor and guest lecturer at various universities, including the London School of Economics and Maastricht 

University. Her research interests lie in the field of European economic and social constitutionalism, new forms of 

governance in the EU involving civil society, and European and international equality law. Her recent book 
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publications include "European Non-Discrimination Law and lntersectionality“ (2011), "European Economic and 

Social Constitutionalism after the Treaty of Lisbon” (2011) and "Economic and Social Integration: The Challenge 

for EU Constitutional Law” (2012). She is a member of the IUS COMMUNE research school (founded by the 

universities of Utrecht, Leiden, Amsterdam, Maastricht and Rotterdam), of the editorial board of the "Maastricht 

Journal for Comparative and European Law" and of "Kritische Justiz“ (Critical Legal Studies, Germany). 

 

Catherine Taillandier. Issue de l ‘Ecole Nationale de la Magistrature et membre du Syndicat de la Magistrature. 

Catherine Taillandier a choisi de se consacrer, en premier lieu à la justice de proximité en étant affectée dans un 

tribunal d ‘ instance où elle a pu découvrir le droit du travail. Après un passage au Conseil de Prud’hommes qui 

connait des litiges individuals du travail, elle s’est consacrée principalement aux contentieux collectifs, jugeant 

des litiges relatifs aux droits des syndicates, des comités d’entreprise et à la defense collective des salaries (droit  

de grève), tant en première instance qu’en appel. Elle a cloture sa carrière comme présidente d’une chamber de 

la Cour d ‘Appel de Paris et a contribute dans ce cadre, à l’elaboration de la jurisprudence sociale francaise. 

 

Translation: Trained at the French National School for the Judiciary and a member of the magistrates' trade union 

"Syndicat de la Magistrature“, Catherine Taillandier has dedicated her career to original jurisdiction. Discovered 

labour law while active as a local court judge. During a stint at the Conseil de Prud'hommes (French Labour 

Tribunal), a court dedicated on settling individual disputes in labour law, Taillandier was particularly focused on 

collective disputes in labour law, both in the first and second instance. This includes questions concerning rights 

of trade unions, rights of elected worker representatives, and the defence of workers' rights (right to strike). She 

ended her career as the president of a social chamber at the Cour d’Appel in Paris, and in doing so made a great 

contribution to the advancement of French labour law. 

 
Prof. Francisco Trillo Párraga was born in 1976. Doctor of Jurisprudence ("Forward Workers Statute: a working 

time view“), Associate professor of labour law in the School of Law and Social Sciences at the University of 

Castilla-La Mancha since December 2010. Teaches labour and social security law at the University of Castilla-La 

Mancha. 

Research projects include: Participation in integrated project Spain-Italy on working time modernization within 

gender equality politics. Participation in "Employment guarantees in collective bargaining in Spain“. Most recently 

published works: “Social and Juridical Constructions of Working time“ (2010), "Economic Migration in the Spanish 

Legal System“ (Revista Derecho Social - Latinoamérica, 2011), "The impact of anti-crisis measures and the social 

and employment situation in Spain“ (European Economic and Social Committee, 2011). "Economic dismissal in 

the public sector“ (Revista de Derecho Social. 2012). 

 
Prof. Christian Wolf was born in Munich in 1958. Following the Second State Examination in Law in Munich, 

began his career as a lawyer in Munich at a law firm specialising in international business. Active in the Bavarian 

judicial service from 1989 to 1992, predominantly as a judge in the civil division of the Landgericht München 1 

(Munich First District Court). Earned his PhD in 1991 ("Institutional Commercial Arbitration") and was habilitated in 

1998 ("Court Obligation through Assets"). Holds Chair for Civil Law, German, European and International Civil 

Procedure Law in the Faculty of Law at Leibniz University of Hannover. Held second official function as Judge at 

the Oberlandesgericht Celle (Celle Higher Regional Court) from 2001 to 2006. An academic guest member of the 

working group since 2004. Managing Director of the Instituts für Prozess- und Anwaltsrecht (Institute for the Law 

of Practice and the Legal Profession) since 2005. Civil editor of the Juristischen Arbeitsblätter (The Legal 

Worksheets) since 2006.  
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The Social Dimension of Europe Conference 
Trends in European Labour Law 

The Posting of Workers and Temporary Employment 
 

 
25.01. / 26.01.2013 

 

 
NRW Ministry for Employment, Integration and Social Affairs 
Conference Centre, Fürstenwall 25, 40219 Düsseldorf. 

 
Conference Programme 

 
Friday, 25.01.2013   

 

 
13:00  Registration of attendees, refreshments 

 

14:00  Greeting and short introduction 

Ingrid Heinlein, Neue Richtervereinigung 

 
14:10  "Fair Mobility without Social Dumping" 

Guntram Schneider 

Minister for Employment, Integration and Social Affairs of North Rhine-Westphalia 

 

14:25  “The European Union as a Social Judicial Area” 

Dr. Angelica Schwall-Düren 

Minister for Federal Affairs, Europe and  the Media of North-Rhine Westphalia 

 

Trends in European and National 
Labour Law 

Presenter: Martin Wenning-Morgenthaler, Neue Richtervereinigung 

 
14:40   "A Constitution of Social Governance – Bridging 

the Gap between the EU's Economic Constitution 
and its Social Values" 

 Dr. Dagmar Schiek, University of Leeds 

 
Discussion 

 

"The EU and Labour Law Reforms in Spain" 

Prof. Antonio Baylos Grau / Prof. Francisco Trillo, University of Castilla-La Mancha at Ciudad 
Real 

 

“Making Polish Labour Law More Flexible in Times of the European Crisis” 
 

Prof. Lukas Pisarczyk, University of Warsaw 

 
Discussion 

 

 
16:30 Coffee break 

 
17:00  “Minimal Social Standards in EU Legislation”  

Prof. Wolfgang Däubler, University of Bremen 
 

Discussion 
 

 
18:00  Close of conference day one 

 

 
19:00  Dinner in a traditional Düsseldorf restaurant  
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Saturday, 26.1.2013   
 

 
9:15 - 9:25       Attendee arrival 
 

 The Cross-Border Posting of Workers and Temporary Employment 

 Presenter: Martin Wenning-Morgenthaler, Neue Richtervereinigung 
 

 
I. Legal Remedies 
 

 
9:30  "Why Posted Workers Are Not Finding Their Way to the Courts” 

 Dr. Marta Böning, University of Oldenburg 
 (Formerly of the Counselling Office for Posted Workers Sent to Berlin) 
 
 “Which Means of Collective Defence are Available to Workers in France?”  

 Catherine Taillander und Yves Garcin, Paris 
 

“Disgorgement Claims and Injunction Suits as the Standard for a New Form of Collective 
Legal Protection within Labour Law” 

 Prof. Christian Wolf, University of Hannover 
 

"Effective Legal Protection for Cross-border Posted Workers via Trade Union Participation 
in Litigation? Article 11 of the EU Commission's Proposal Concerning Enforcement of the 
Posting of Workers Directive" 

Helga Nielebock, Head of the Legal Department of the Federal Executive Board of the DGB 
(Confederation of German Trade Unions) 

  
 Discussion 

 

 
11:30  Coffee break 
 
 
II. Circumventing Minimum Wages and the Equal Pay Principle 

 

 
12:00  "Strategies for Circumventing Minimum Wages and the Equal-pay Principle in Association 

with Cross-Border Worker Posting" 

Jan Cremer, University of Amsterdam 
 
 
“Problems Particular to the Home Care Sector“  

 Dr. Marta Böning 
 

 
 “Fictitious Contracts and Bogus Self-employment – Statutory Regulations in Germany and 

their Practical Enforcement” 

 Prof. Wolfhard Kohte, Martin-Luther-University Halle-Wittenberg 
 
 Discussion 
 

 
13:10 “Is the EU Commission's Proposed Directive to Enforce the Posting of Workers Directive 

an Effective Method for Combating National Minimum Wage Law Circumvention 
Strategies?” 

 Prof. Mijke Houwerzijl, University of Groningen und Tilburg Law School 
 
 Discussion 
 

 
 
14:00   Lunch 
 
 
15:00  Meeting of MEDEL 
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