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Third State Obligations under the ICESCR: 

A Case Study of EU Sugar Policy

Wouter Vandenhole*

Abstract. Obligations incumbent on other states than the domestic state party under the
International Covenant on Economic, Social and Cultural Rights (ICESCR) are con-
tested. By way of case study, the third state obligation to respect under the ICESCR is
identified and clarified through a human rights assessment of the EU sugar regime. It is
submitted that the European Union (EU) member states, all of which are states parties to
the ICESCR, are in violation of their third state obligation to respect the right to an ade-
quate standard of living of small sugar producers in the South by support for or condona-
tion of the regime of sugar subsidies for surplus production and export dumping to the
South.

1. Introduction

EU subsidies for agriculture have been under increasing criticism in recent years,

inter alia, because they often lead to export dumping of agricultural products in

the South, which is to the detriment of local farmers. EU sugar policies are a

case-in-point. Systemic overproduction of sugar in Europe, mainly due to high

European Union subsidies, leads to the export of surpluses at prices below the

production cost to countries in the South, which destroys local markets and

competes unfairly with more efficient Southern producers in third markets.

* Wouter Vandenhole is a senior researcher at the Center for Transboundary Legal Development,
Tilburg University (The Netherlands). Contact: w.vandenhole@uvt.nl. As of 1 January 2007, he holds
the Chair in Children’s Rights at the University of Antwerp (Belgium).

This paper draws on research which is funded by the Netherlands Organization for Scientific
Research (NWO). Earlier versions were presented at the 6th Annual Conference of the Association of
Human Rights Institutes on Past, Current and Future Policies of the EU in the Field of Human Rights,
Peace and Security (Galway, 1 October 2005), and at a seminar of the Center for Transboundary Legal
Development, Tilburg University (Tilburg, The Netherlands, 14 December 2005).
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Quite often, the harmful effects of EU dumping in the South are said to high-

light the lack of coherence between EU development policies on the one hand and

the EU’s agricultural trade policies on the other.1 The negative impact of agricul-

tural trade policies may thereby neutralise or even outweigh the positive effects

flowing from European development co-operation. Agricultural trade relations

may shed light on the sincerity of commitments to development and poverty

reduction.2 Moreover, quite a few agricultural subsidies, including the EU sugar

subsidies, are or can be argued to be in violation of international trade law.3

The question arises whether EU export dumping of sugar to the South also

raises issues under international human rights law. If so, it is important to deter-

mine whether such a human rights analysis reinforces the negative assessments

made of the sugar regime by development economists and practitioners. As to the

first question, it is submitted that EU member states, all of which are states parties

to the International Covenant on Economic, Social and Cultural Rights, violate

their third state obligation to respect economic, social and cultural rights under the

said Covenant by endorsing and implementing the EU sugar regime. This human

rights perspective helps to clarify the most problematic issues and to expose the

incompatibility of the sugar regime with legally binding obligations that the EU

member states have accepted by ratifying the ICESCR. A subsequent challenge

may well be to identify the most suitable strategies and forums for complaining

about the said violations. Due to the lack of a complaints mechanism under the

ICESCR, the only avenues available at the UN level seem to be the submission of

a shadow report to the Committee for Economic, Social and Cultural Rights or

carefully selected complaints to the UN Special Rapporteur on the Right to Food.

First, the current EU sugar regime and recent reforms are briefly outlined. The

main elements of criticism in respect of both the current and previous regime are

highlighted. Secondly, third state obligations under the ICESCR, i.e. obligations

for other states parties than the domestic state party, are examined. The focus will

mainly be on the obligation to respect. Thirdly, the key question will be addressed

whether the EU member states through the European Common Agricultural

Policy (CAP) and its system of subsidies violate their third state obligation to

74 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

1) See e.g. Agriculture and Development: The Case for Policy Coherence (Organisation for
Economic Co-operation and Development OECD, Paris, 2005).

2) Although policy coherence for development features prominently in the European Consensus on
Development, tangible commitments and measures to change EU Common Agricultural Policy are lacking
(Joint Statement by the Council and the Representatives of the Governments of the Member States Meeting
Within the Council, European Parliament and the Commission, The European Consensus on Development,
20 December 2005, Doc. 14820/05,<ec.europa.eu/development/body/development_policy_statement/
docs/edp_declaration_signed_20_12_2005_en.pdf#zoom�125>, visited on 20 December 2006).

3 See e.g. L. Stuart, Truth or Consequences. Why the EU and the USA Must Reform Their Subsidies,
or Pay the Price, Oxfam Briefing Paper 81, November 2005.
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respect under the ICESCR. This paper is focused on the sugar regime, which is

said to be one of the most distorted agricultural subsidy regimes in existence.

Finally, possibilities to expose these violations at the UN level will be explored.

This paper is built on the premise that the available economic analyses and data

are correct for the author cannot claim any competence in the field of economics.

Using the data offered and the analyses made does not necessarily imply that the

prescriptions that are made by the authors quoted are also endorsed. For example,

although the analysis of the distortive effects of agricultural subsidies is embraced

by and large, this does not mean that the plea for full liberalisation of agricultural

trade policies is also supported. Secondly, the degree of legal recognition of third

state obligations under the ICESCR is still in the process of clarification. However,

this potentially contentious nature of third state obligations does not fundamentally

weaken the usefulness of the exercise undertaken here. First of all, the third state

obligation to respect is the least contentious one. Secondly, the basic aim is to show

that fundamental human rights concerns arise from current EU agricultural trade

policies. The use of the concept of third state obligations allows for a more precise

identification of the most pressing issues. Whether third state obligations are

believed to be legally binding or not does not fundamentally alter that analysis,

although their precise legal nature determines, to a certain extent, the scope for

remedial action.

2. EU Sugar Policy

Agricultural trade regimes of industrial countries are highly distorted in general,4

and the EU agricultural trade regime is no exception to this rule. The key instru-

ments of the EU agricultural policy have traditionally been quota, import barri-

ers and/or tariffs and export subsidies. The European Common Agricultural

Policy is currently going through a major reform, whereby subsidies for produc-

tion are being replaced by direct payments to farmers (so-called ‘single farm pay-

ments’, in which subsidies are severed from the volume of production).

Agriculture is one of the European Union’s integrated Community policies,

with decisions taken by the European Council, which is the EU’s main decision-

making body. The European Council is an intergovernmental body that repre-

sents the member states. Its meetings are attended by one minister from each of

the EU national governments. Which ministers attend which meeting depends

on the subject. If the European Council is to discuss agricultural issues, the meet-

ing is attended by the Minister for Agriculture from each EU country and it is

known as the ‘Agriculture and Fisheries Council’. In the field of agriculture, the

Vandenhole / Nordic Journal of International Law 76 (2007) 73–100 75

4) A. Aksoy and J. Beghin, Global Agricultural Trade and Developing Countries, World Bank,
Washington, 2005, p. 1.
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Agriculture and Fisheries Council decides by qualified majority5 on a proposal of

the Commission, and in consultation with the European Parliament.6 Qualified

majority means that 232 votes out of 321 are required for adopting legislative

acts concerning agriculture.7 The minority needed to block the adoption of an

act is therefore 90 votes.

Pursuant to Article 207(3) of the Treaty Establishing the European

Communities (EC), when the Council is acting in its legislative capacity, the

results and explanations of votes are made public. It is therefore possible to iden-

tify a country’s position and voting behaviour, which allows for establishing the

co-responsibility of a particular state for a legislative act.

2.1. The Former EU Sugar Regime

The sugar market is one of the most distorted markets in European agriculture.8

For a long time, it was insulated from agricultural reforms.9 A partial reform of

the EU sugar market entered into force in July 2006, the key issues of which had

been decided upon by the European Agricultural Council in November 2005.

This reform had become almost inevitable in the aftermath of World Trade

Organization (WTO) Panel and Appellate Body rulings in October 2004 and

April 2005, in which it was recommended to bring production of sugar more

into line with domestic consumption. From a human rights point of view, the

major points of criticism on the earlier regime continue to apply to the current

regime, however.

The EU mainly produces beet sugar. It is a high-cost producer when compared

to major cane producers. In principle, it does not have a comparative advantage

on the world market and would therefore be pushed out of the market by low-

cost cane producers. Subsidies dramatically change the situation, however. In

reality, the EU is an important player on the international market. Each year, an

export surplus of 5 million tonnes is generated,10 making the EU the world’s sec-

ond-largest exporter of sugar.11 Within the EU, France, Germany and the United

Kingdom are the biggest exporters.12

76 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

5) Article 37 of the Treaty Establishing the European Community (TEC).
6) The European Parliament’s opinion is purely advisory and is not legally binding upon the

Council.
7) A qualified majority is a weighted voting system based on the populations of member states (see

Article 205 of the TEC, amended by Article 12 of the Act of Accession, OJ L 236/2003, 36).
8) Aksoy and Beghin, supra note 4, p. 9.
9) K. Watkins, Dumping on the World. How EU Sugar Policies Hurt Poor Countries, Oxfam Briefing

Paper 61, March 2004, p. 1.
10) Ibid., p. 8.
11) Ibid., p. 16.
12) Ibid., p. 15.
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A distinction was made under the previous EU sugar regime between ‘A sugar’,

‘B sugar’ and ‘C sugar’ (the latter was also called ‘non-quota sugar’). ‘A sugar’ rep-

resented the domestic sugar production. Quotas for production were determined

each year by the EU Commission (at approximately 14 million total tonnes).

Producers received a guaranteed price (EUR 631/tonne for white sugar in 2005),

which was approximately three to four times the world market price. Initially, ‘A

sugar’ was intended to ensure self-sufficiency, but in fact a structural surplus of

around 1.5 million tonnes was produced every year.13

‘B sugar’ resulted from preferential trade agreements under the ACP14 Sugar

Protocol and the Everything But Arms (EBA) initiative. The ACP Sugar Protocol

(an annexe to the Cotonou Agreement)15 and Special Preferential Sugar

Arrangements allow 18 countries in the South to export up to 1.6 million tonnes

of sugar at guaranteed prices on a duty-free basis to the EU.16 The Everything

But Arms initiative, which is a unilateral trade concession by the EU to the least

developed countries (LDCs), equally provides quota-restricted but duty-free

access. For the time being, duty-free access is offered to the LDCs up to a quota

limit, which is increased by 15 per cent a year. Full liberalisation (duty- and

quota-free access) is guaranteed by 2009.17 The assured access to the EU market

allows a number of countries in the South to sell sugar to the EU at a significant

premium over world prices.18

Finally, ‘C sugar’ (or ‘non-quota sugar’) could be produced without limit but

was not eligible for price support. It represented 20 per cent of domestic quota (‘A

sugar’),19 i.e. 2 to 3 million tonnes a year (this is about half of the total exports).

Vandenhole / Nordic Journal of International Law 76 (2007) 73–100 77

13) Aksoy and Beghin, supra note 4, p. 9; Watkins, supra note 9, p. 10.
14) ACP stands for African-Caribbean-Pacific countries.
15) The Cotonou Agreement is a trade and aid treaty between the European Community and its

member states on the one hand and the members of the African, Caribbean and Pacific Group of States
on the other. This partnership agreement was signed in 2000 and entered into force on 1 April 2003. It
has been concluded for 20 years, with a revision every 5 years (Doc. 2000/483/EC, OJ L 317).

16) Watkins, supra note 9, p. 13. It should be noted that ACP quota are unequally distributed: 80
per cent is going to five countries: Mauritius, which holds 38 per cent of EU quota (see Aksoy and
Beghin, supra note 9, p. 9), Fiji, Guyana, Swaziland and Jamaica (Watkins, supra note 9, p. 10).
Moreover, the least developed countries among the ACP countries are seriously under-represented: only
five benefit from the preferential trade agreement (i.e. Madagascar, Malawi, Mozambique, Tanzania and
Zambia) and their share represents only four per cent of the total (Watkins, supra note 9, pp. 10, 11).

17) P. Fowler, A Sweeter Future? The Potential for EU Sugar Reform to Contribute to Poverty Reduction
in Southern Africa, Oxfam Briefing Paper 70, November 2004, endnote 14. It has been pointed out that
the increase of imports from the LDCs was accommodated by transferring quotas from the ACP arrange-
ment (Watkins, supra note 9, p. 32).

18) Watkins, supra note 9, p. 32. See e.g. Mozambique and Ethiopia, where guaranteed sugar export
to the EU helps to cover the costs of the investment, development and expansion of the industry (Fowler,
supra note 17, p. 5).

19) Fowler, supra note 17, p. 40.
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What were the issues from a development perspective? First of all, the domes-

tic EU market was highly protected by import restrictions (save for the preferen-

tial trade agreements mentioned above), such as a fixed tariff (import duties of

around 324 per cent applied) and a special safeguard (which increased as world

prices fell).20 Therefore, developing countries that did not benefit from the pref-

erential trade agreements under the Sugar Protocol or the EBA initiative faced

huge difficulties in exporting sugar to the EU.

Secondly, the EU sugar regime led to a structural surplus (1.5 million tonnes

of ‘A sugar’, 1.6 million tonnes of ‘B sugar’) that was dumped21 on the world

market at prices around a quarter of the production cost,22 with the help of mas-

sive export subsidies (approximately EUR 525/tonne).23 In addition, 2 to 3 mil-

lion tonnes of ‘C sugar’ was produced. Under EU rules, ‘C sugar’ was either to

be stored or to be sold without export subsidies on the international market. This

allegedly non-

subsidised sugar was still profitable to be produced because of cross-subsidies,

whereby subsidies on quota sugar spilled over into non-quota sugar.24 The high

margins of guaranteed prices for quota sugar allowed fixed costs for ‘C sugar’ to

be covered by support prices for quota sugar, so that world prices covered mar-

ginal costs for the production of ‘C sugar’.25

Thirdly, EU subsidies caused serious world price distortions due to both the

reduction of import demand and the creation of large export surpluses (both

value and volume of exports from competitors were thus reduced).26 It has been

argued that following complete worldwide sugar trade liberalisation, world prices

would rise by about 40 per cent,27 and that following the abolition of EU subsi-

dies, international prices would increase by 20 to 23 per cent. Sugar-cane grow-

ers in the South would expand their market share.28 Because the viability of sugar

industries is strongly influenced by world market conditions (one quarter of

sugar output is traded internationally),29 the distortive effect of the EU subsidies

78 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

20) Watkins, supra note 9, p. 11.
21) Dumping is said to occur when export prices are below the cost of production.
22) British Overseas NGOs for Development (BOND), Our 2005 Challenge to the UK Government:

Europe’s Role in Making Poverty History, 2005, p. 16.
23) Watkins, supra note 9, p. 6. Export subsidies are to bridge the gap between domestic and world

prices (ibid., p. 8).
24) Ibid., pp. 12, 13. See also Fowler, supra note 17, endnotes 22 and 23.
25) Ibid., p. 17. Cf. the WTO Appellate Body finding on cross-subsidisation, infra note 51.
26) Ibid., p. 28.
27) Aksoy and Beghin, supra note 4, p. 9.
28) Watkins, supra note 9, p. 28. Actionaid International estimates that the current world price is

17 per cent lower due to price distortions (Actionaid International, Don’t Make Poverty. What the G8
Must Do to Make Poverty History, 2005, p. 22).

29) Ibid., p. 8.
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on world prices had a considerable negative impact in the South.30 Also, EU sub-

sidies cost rival exporters substantial amounts of foreign exchange,31 and due to

these subsidies, farmers in developing countries were pushed out of local mar-

kets,32 whereby direct competition also took place between EU exports and

developing country exports in third markets.33

Fourthly, given the potential of increased agricultural exports for accelerating

growth in developing countries, EU sugar policies have been said to hamper

poverty reduction.34 Increasing agricultural exports could accelerate growth more

than expanding domestic market demand could. This growth in agriculture

would have a hugely positive effect on poverty alleviation because the agricultural

sector is important for income generation in these countries35 and more than half

of the populations in developing countries reside in rural areas, where poverty is

much higher than in urban areas.36 Specifically with regard to sugar, it has been

argued from a development perspective that rival exporters like Brazil and

Thailand have legitimate development interests in the sugar trade as they have

large rural populations living in poverty.37

Fifthly, while preferential market access for some of the ACP countries and the

LDCs38 might be considered positive for the countries concerned, it may not

always be so unequivocally. Critics have argued that the preferential trade agree-

ments have increased the dependence on sugar of some developing countries,

although they are not the most efficient producers. These countries may pay a

high price under the newly created regime when hit by serious price cuts. In any

event, the ACP Sugar Protocol is thought to be an inefficient mechanism for

transferring development finance.39

Vandenhole / Nordic Journal of International Law 76 (2007) 73–100 79

30) It is generally accepted that subsidies depress world prices and inhibit entry by inducing surplus
production by non-competitive (often large) producers, and that domestic farm subsidies in industrial
countries have exacerbated a low-price tendency by fostering production beyond what free markets
would demand (Aksoy and Beghin, supra note 4, pp. 3, 4).

31) Specifically with regard to quotas under the EBA Initiative, see also Watkins, supra note 9, pp. 35, 36.
32) BOND, supra note 22, p. 15.
33) Fowler, supra note 17, p. 12. An estimated 36,000 livelihoods in sugar were destroyed in

Swaziland, for example, when the export market to South Africa was lost due to EU dumping (Actionaid
International, supra note 28, p. 22).

34) Watkins and Fowler have warned, however, for the complex relationship between sugar exports
and poverty reduction: there are also, for example, the issues of bad labour conditions on large estates
and the environmental impact of sugar production (see Fowler, supra note 17, pp. 21 et seq.; Watkins,
supra note 9, p. 31). Nevertheless, the sugar industries’ potential for poverty reduction has not been ques-
tioned (Fowler, supra note 17, pp. 21 et seq.).

35) Aksoy and Beghin, supra note 4, p. 3.
36) Ibid., p. 1.
37) Watkins, supra note 9, p. 28.
38 For comments on the selectivity in preferential market access, see supra note 16.
39) Watkins, supra note 9, pp. 39, 40.
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Not only from a development but even from a purely economic perspective,

the previous EU sugar regime was liable to criticism. Developing economies have

a strong comparative advantage in agriculture40 as they are generally more effi-

cient in sugar production. Partly due to European agricultural subsidies, they did

not benefit from this comparative advantage. Moreover, rather than going to

local farmers in the poorer parts of Europe, the bulk of European subsidies went

to large farmers and processors.41 European consumers also lost out for the sub-

sidies were paid out of their tax contributions and they paid higher prices for

sugar than they would without the Common Agricultural Policy.

Together with WTO rulings on violations of international trade law, all these

concerns and criticisms put pressure on the EU to reform its sugar regime. Let

us now turn to the recently accomplished partial reform of the EU sugar regime.

2.2. The Current EU Sugar Regime

EU agricultural policy, in general, has been under pressure for reform for some time,

mainly in order to move away from structural overproduction. A fundamental

reform was formally adopted in September 2003, the implementation of which is

now under way. A key element of this reform is the ‘single farm payment’, whereby

subsidies are severed from the volume of production for some agricultural products.

The sugar regime escaped major reforms for a long time. However, growing

consensus on the non-sustainability of the EU sugar regime triggered reform,

which was initiated in September 2003 with a Commission communication.42 In

July 2005, final reform proposals for the Common Market Organisation for

sugar were submitted by the Commission for adoption by the European Council

in November 2005. The latter reached a ‘general approach’ on the sugar reform

on 22 November 2005.43 In January 2006, the European Parliament gave its

(advisory) opinion on the reform.44 Binding legal texts, i.e. regulations, were

80 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

40) Aksoy and Beghin, supra note 4, p. 3.
41) This was brought out by recent research undertaken by the Arkleton Institute for Rural

Development Research, University of Aberdeen (see <www.espon.eu/mmp/online/website/content/
projects/243/277/file_1322/fr-2.1.3_revised_31-03-05.pdf>, visited on 20 December 2006), and also
appears from data made available by the United Kingdom (<image.guardian.co.uk/sys-files/Guardian/
documents/2005/03/23/CAP.pdf>, visited on 20 December 2006) and Dutch governments
(<www2.minlnv.nl/lnv/algemeen/glb/index.html>, visited on 20 December 2006). Information from
the Belgian federal and Flemish community government was requested, and eventually provided as well
(see, inter alia, <www.birb.be>, visited on 20 December 2006). The European Commission has mean-
while launched a webpage with links to member state websites that provide information on beneficiaries
of CAP payments (<ec.europa.eu/agriculture/funding/index_en.htm>, visited on 20 December 2006).

42) COM (2003) 554.
43) See Press Release 14178/05 of 22 November 2005.
44) The European Parliament hailed the Council for having announced a political agreement before

having first obtained the opinion of Parliament (see EP legislative resolutions A6-0391/2005, 
A6-0392/2005 and A6-0393/2005, <www.europarl.europa.eu>, visited on 20 December 2006).
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adopted by the Council on 20 February 2006.45 The current regime entered into

force on 1 July 2006.

External factors, mainly in the context of the WTO, i.e. the 2001 Doha com-

mitments46 and WTO Panel and Appellate Body rulings, added pressure to speed

up the reforms. On 15 October 2004, a WTO Panel had found that the European

Communities had been exporting more than three times the level of quantity com-

mitments they had made and that they had been providing export subsidies to what

it considered to be exports of ACP/India-equivalent imports (‘B sugar’) and to

exports of ‘C sugar’ in contravention of its commitments in the 1994 Agreement

on Agriculture.47 Under the 1994 Agreement, as part of the Final Act of the

Uruguay Round, the European Communities had committed themselves to quan-

tity and budget reductions with regard to export subsidies for sugar.48 The Panel had

recommended to bring all measures implementing or related to the European

Communities’ sugar regime found to be inconsistent with the Agreement into con-

formity with their obligations under that Agreement.49 It had suggested that, in

doing so, the EC consider “measures to bring its production of sugar more into line

with domestic consumption whilst fully respecting its international commitments

with respect to imports, including its commitments to developing countries.”50

In its report of 28 April 2005, the Appellate Body upheld the Panel’s findings that

the production of ‘C sugar’ had been receiving export subsidies in the form of trans-

fers of financial resources through cross-subsidisation resulting from the operation of

the European Communities’ sugar regime and that, as a consequence, the European

Communities had acted inconsistently with their obligations under the Agreement

on Agriculture.51 The Appellate Body also repeated the Panel’s recommendation.52

Vandenhole / Nordic Journal of International Law 76 (2007) 73–100 81

45) These regulations are to be adopted by a qualified majority.
46) Within the World Trade Organization, the Doha Round of negotiations, initiated in 2001, has

been labelled a development round. In the Doha Declaration, the 148 member governments committed
themselves to “comprehensive negotiations aimed at: substantial improvements in market access; reduc-
tions of, with a view to phasing out, all forms of export subsidies; and substantial reductions in trade-
distorting domestic support” (Doha Declaration, para. 13, www.wto.org/English/thewto_e/minist_e/
min01_e/mindecl_e.htm, visited on 20 December 2006).

47) European Communities–Export Subsidies on Sugar–Complaint by Australia–Report of the Panel, 15
October 2004, WTO Panel, WTO Doc. 04–4209, paras. 8.1(d), (e) and (f ) and 8.3, <www.wto.org/
english/tratop_e/dispu_e/cases_e/ds265_e.htm>, visited on 20 December 2006. See also Watkins, supra
note 9, p. 16.

48) For more details on the 1994 Agreement on Agriculture, see C. Breining-Kaufmann, ‘The Right
to Food and Trade in Agriculture’, in T. Cottier, J. Pauwelyn and E. Bürgi (eds.), Human Rights and
International Trade (Oxford University Press, London, 2005) pp. 343–350.

49) Export Subsidies on Sugar, supra note 47, para. 8.5.
50) Ibid., para. 8.7.
51) European Communities–Export Subsidies on Sugar–AB-2005–2–Report of the Appellate Body, 

28 April 2005, WTO Appellate Body, WTO Doc. 05–1728, paras. 346(d) and (f ), <www.wto.org/
english/ tratop_e/dispu_e/cases_e/ds265_e.htm>, visited on 20 December 2006.

52) Ibid., para. 347.
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The final European Commission proposal consisted of a two-step cut by 39

per cent in the price of white sugar, which was to be compensated partly (up to

60 per cent) through decoupled payments to the farmers; the introduction of one

single quota system (merging ‘A sugar’ and ‘B sugar’ quotas); and a voluntary

restructuring scheme. No mandatory quota cuts were envisaged during the ini-

tial four-year restructuring period.53 Furthermore, additional quotas for 1 mil-

lion tonnes were to be made available to ‘C sugar’ producing EU countries. The

preferential trade arrangements under the ACP Sugar Protocol and the EBA

Initiative remained in place, albeit that they would be affected by the price cuts

to the same extent as the domestic producers. An assistance scheme for ACP

countries was elaborated. Export subsidies (‘refunds’) continued to exist.54

A ‘general approach’ was adopted by the Council in November 2005 and was

formalised in regulations in February 2006.55 This general approach does not dif-

fer substantially from the final Commission proposal. It contains a price cut for

white sugar with 36 per cent (instead of the proposed 39 per cent); compensa-

tion to farmers at a level of slightly more than 64 per cent (instead of the pro-

posed 60 per cent); 100 per cent decoupled payment; additional coupled aid

during a transitional period for states that introduce a drastic reduction in their

quota sugar (i.e. reductions by more than 50 per cent); a four-year voluntary

restructuring scheme for EU sugar factories; merger of ‘A sugar’ and ‘B sugar’

quota into a single quota; an additional quota of 1 million tonnes for ‘C sugar’

producing countries; and accompanying measures for the Sugar Protocol coun-

tries affected by the reforms.56 57

In January 2006, the European Parliament, which only has advisory power on

this issue, insisted on limiting the price cut to what was necessary to bring it into

line with “the dictates of the international trade system”,58 while it also

82 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

53) In an earlier proposal, limited quota cuts, with a reduction in domestic production (‘A sugar’)
quota of 2.8 million tonnes over four years, were envisaged.

54) COM (2005) 263 final.
55) Council Regulation (EC) No. 318/2006 of 20 February 2006 on the common organisation of

the markets in the sugar sector, OJ L 1–31; Council Regulation (EC) No. 319/2006 of 20 February 2006
amending Regulation (EC) No. 1782/2003 establishing common rules for direct support schemes under
the common agricultural policy and establishing certain support schemes for farmers, OJ L 32–41;
Council Regulation (EC) No. 320/2006 of 20 February 2006 establishing a temporary scheme for the
restructuring of the sugar industry in the Community and amending Regulation (EC) No. 1290/2005
on the financing of the common agricultural policy, OJ L 42–50.

56) With regard to the latter, see Regulation (EC) No. 266/2006 of the European Parliament and of
the Council of 15 February 2006 establishing accompanying measures for Sugar Protocol countries
affected by the reform of the EU sugar regime, OJ L 1–5.

57) See Press Release of 22 November 2005, Doc. 14178/05.
58) EP Committee on Agriculture and Rural Development, A6-0391/2005, p. 41,

<www.europarl.europa.eu>, visited on 20 December 2006.
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suggested–in line with the decision at the 6th WTO Ministerial Conference–that

the EU should seek “to abolish export subsidies as soon as possible, and at the

latest by 2013.”59

Economists have argued that measures of decoupling agricultural support from

production (as is the case with the ‘single farm payment’) have only modest

effects, and are likely to have the same kind of undesirable effects as other subsidy

programmes if they are not time-limited.60 From a development perspective,

Oxfam International has labelled the EU sugar reform debate “a mockery of EU

commitments to poverty reduction and sustainable development.”61 In line with

LDCs’ proposals, Oxfam International claims to favour a “pro-development

reform strategy for EU sugar policies”,62 which would include the elimination of

export dumping, the expansion of opportunities for LDCs through secured access

and targeted aid63 and transitional arrangements for ACP exporters.64 Since the

reform came into force in July 2006, far less quota than expected has been

renounced by sugar producers, so that a surplus production of 4.5 million tonnes

is expected for the marketing year 2007–2008.65 Export dumping is therefore very

likely to be continued. The concept of ‘third state obligations’ allows an assess-

ment of EU export dumping of sugar from a human rights perspective.

3. Third State Obligations

Development non-governmental organisations (NGOs) and economists and

human rights scholars and experts have claimed that there is a lack of coherence

between EU agricultural trade policies on the one hand and its development pol-

icy and commitment to poverty reduction on the other.66 With regard to its sugar

policy, in particular, the EU has been called upon by NGOs to display a sense of

international responsibility commensurate with its market power67 and to revise

its reform strategy in line with its international development commitments.68 For
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59) EP legislative resolution A6-0391/2005, Amendment 78, <www.europarl.europa.eu>, visited on 
20 December 2006.

60) Aksoy and Beghin, supra note 4, p. 7.
61) Ibid., p. 35.
62) Fowler, supra note 17, pp. 5, 6; Watkins, supra note 9, pp. 46, 47.
63) Fowler, supra note 17, p. 6; Watkins, supra note 9, p. 8.
64) Fowler, supra note 17, pp. 34, 35.
65) Press Release of 21 November 2006, Doc. IP/06/1591.
66) See e.g. Aksoy and Beghin, supra note 4, p. 3; Watkins, supra note 9, pp. 2, 6 and 34; Report of

the Special Rapporteur on the Right to Food, Jean Ziegler, 24 January 2005, UN Doc. E/CN.4/2005/47, 
para. 40; F. Coomans, ‘Some Remarks on the Extraterritorial Application of the International Covenant
on Economic, Social and Cultural Rights’, in F. Coomans and M. Kamminga (eds.), Extraterritorial
Application of Human Rights Treaties (Intersentia, Antwerp, 2004) p. 193.

67) Fowler, supra note 17, pp. 4–6.
68) Ibid., pp. 1, 6 and 8.
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asymmetrical interdependence can be said to also imply “shared responsibility,

including the responsibility to put public interest and a commitment to global

poverty reduction before private vested interests in the sugar sector.”69 From a

development economy perspective, the argument goes that the EU agricultural

trade policies undermine the markets of more efficient sugar producers, mostly

developing countries.70

From a human rights perspective, it is to be asked whether the current EU

Common Agricultural Policy and the sugar policy in particular are in violation

of the International Covenant on Economic, Social and Cultural Rights. An

affirmative response to this question would not only reinforce the negative analy-

sis of the regime already made from an economic, developmental and trade law

viewpoint but could also identify the most pressing issues and give guidance on

the direction any reform should take. This ‘guidance’ would be hard to ignore as

it would in fact be binding on all 25 member states of the European Union,

which all happen to be states parties to the ICESCR.

Traditionally, obligations under human rights treaties have been understood to

be incumbent only, with some exceptions, on the domestic state party, with

regard to individuals under its jurisdiction. However, NGOs,71 scholars72 and the

84 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

69) Watkins, supra note 9, p. 49.
70) See Fowler, supra note 17, p. 10.
71) See the publications of the International Council on Human Rights Policy, FoodFirst Information

and Action Network (FIAN), Médécins sans Frontières and 3D, Trade–Human Rights–Equitable Economy.
72) See, in chronological order, P. Alston and G. Quinn, ‘The Nature and Scope of States Parties’

Obligations under the International Covenant on Economic, Social and Cultural Rights’, 9 Human
Rights Quarterly (1987), pp. 186–192; M. Craven, The International Covenant on Economic, Social and
Cultural Rights–A Perspective on its Development (Clarendon, Oxford, 1995) pp. 144–150; M. Sepúlveda,
The Nature of the Obligations under the International Covenant on Economic, Social and Cultural Rights
(Intersentia, Antwerp, 2003) pp. 370–377; S. Skogly, ‘The Obligation of International Assistance and 
Co-Operation in the International Covenant on Economic, Social and Cultural Rights’, in M. Bergsmo
(ed.), Human Rights and Criminal Justice for the Downtrodden. Essays in Honour of Asbjørn Eide (Martinus
Nijhoff, Leiden, 2003) pp. 403–420; Coomans, supra note 66, pp. 183–199; R. Künnemann,
‘Extraterritorial Application of the International Covenant on Economic, Social and Cultural Rights’, in
F. Coomans and M. Kamminga (eds), Extraterritorial Application of Human Rights Treaties (Intersentia,
Antwerp, 2004) pp. 201–231; W. Vandenhole, ‘Third State Obligations under the International
Covenant on Economic, Social and Cultural Rights: Towards a Normative Framework for Development
Co-operation’, unpublished paper for the AHRI Conference, September 2004; M. Sepúlveda,
‘Obligations of “International Assistance and Cooperation” in an Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights’, 24 Netherlands Quarterly of Human Rights (2006)
pp. 271–303; more generally on third state obligations, see M. Gibney, K. Tomaševski and J. Vedsted-
Hansen, ‘Transnational State Responsibility for Violations of Human Rights’, 12 Harvard Human Rights
Journal (1999) pp. 267–295; S. Skogly and M. Gibney, ‘Transnational Human Rights Obligations’, 24
Human Rights Quarterly (2002) pp. 781–798; S. Skogly, Beyond National Borders: States’ Human Rights
Obligations in International Cooperation (Intersentia, Antwerp, 2006); W. Vandenhole, ‘Economic, Social
and Cultural Rights in the CRC: Is There a Legal Obligation to Cooperate Internationally for
Development?’, 15 International Journal of Children’s Rights (forthcoming in 2007).
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UN73 have shown an increasing interest in obligations incumbent on other states

than the domestic state party under the ICESCR.

The language is far from uniform, so these obligations have been labelled

transnational, external, extraterritorial or international. Here, the concept of

third state obligations is preferred as it indicates, from the perspective of the indi-

vidual, that other states than the domestic state may be (co-)responsible for the

non-realisation of economic, social and cultural rights. Third state obligations are

thus conceptualised as human rights obligations, i.e. resulting from rights of indi-

viduals in the South, rather than as inter-state obligations, i.e. obligations of

donor countries towards developing countries.74 Inter-state obligations run a

serious risk of being perverted either through misuse by domestic states in order

to renounce their own responsibility75 or through political or economic pressure

from the more powerful states in the North on domestic states in the South not

to invoke the former’s share of responsibility.

Admittedly, the existence of third state obligations under the ICESCR as

legally binding obligations is still to some extent contentious. Though an overall

analysis of the extraterritorial application of the ICESCR is beyond the scope of

this paper, in what follows it will be shown that a degree of extraterritoriality of
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73) For the ICESCR Committee, see General Comment No. 3 (1990), The Nature of States Parties’
Obligations (Art. 2, para. 1, of the Covenant), paras. 13, 14; General Comment No. 4 (1991), The Right
to Adequate Housing (Art. 11(1) of the Covenant), para. 19; General Comment No. 8 (1997), The
Relationship between Economic Sanctions and Respect for Economic, Social and Cultural Rights, paras. 7–14;
General Comment No. 11 (1999), Plans of Action for Primary Education (Art. 14), para. 9; General
Comment 
No. 12 (1999), The Right to Adequate Food (art. 11), paras. 36–41; General Comment No. 13 (1999),
The Right to Education (Article 13), paras. 56 and 60; General Comment No. 14 (2000), The Right to the
Highest Attainable Standard of Health (Article 12), paras. 38–42, 45 and 63–65; General Comment No.
15 (2002), The Right to Water (Arts. 11 and 12), para. 30–36, 38 and 60 (all these General Comments
can be found in UN Doc. HRI/GEN/1/Rev.7).

See also reports of independent experts/special rapporteurs: Report of the Special Rapporteur on the
Right to Food, Jean Ziegler, UN Doc. E/CN.4/2006/44, paras. 17–51; Ziegler, supra note 66; Report of
the Special Rapporteur on the Right of Everyone to the Enjoyment of the Highest Attainable Standard of
Physical and Mental Health, Paul Hunt, UN Doc. E/CN.4/2005/51, paras. 62–66; The Right of Everyone
to the Enjoyment of the Highest Attainable Standard of Physical and Mental Health. Report of the Special
Rapporteur, Paul Hunt, UN Doc. E/CN.4/2003/58, para. 28; The Right to Adequate Food and to Be Free
from Hunger. Updated Study on the Right to Food, Submitted by Mr. Asbjørn Eide, UN Doc.
E/CN.4/Sub.2/1999/12, para. 131.

74) On the issue of human rights obligations versus inter-state obligations, see W. Vandenhole, ‘The
Human Right to Development as a Paradox’, 36 Verfassung und Recht in Übersee. Law and Politics in
Africa, Asia and Latin America (2003) pp. 377–404.

75) Third state obligations in no way decrease or obliterate the domestic state’s responsibility under
the ICESCR. Third state obligations are always complementary–though not necessarily secondary–to
domestic state obligations. The obligations to respect and to protect apply simultaneously to the domes-
tic state and any third state. The obligation to fulfil, however, can be argued to be only a secondary obli-
gation for third states, which is only triggered in case the domestic state fails to fulfil a certain right.
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humanitarian and human rights law is widely accepted and that at the very least

a strong case can be made in favour of a third state obligation to respect eco-

nomic, social and cultural rights under the ICESCR.

Universal and regional treaties on civil and political rights usually contain a

clause by which the human rights responsibilities of the states parties is limited

to persons under their jurisdiction.76 The International Covenant on Civil and

Political Rights (ICCPR) holds an even more restrictive provision, in which

responsibility is limited to individuals within a state’s territory and subject to its

jurisdiction. As the European Court of Human Rights (ECrtHR) put it in its

famous Bankovic judgment: “from the standpoint of public international law, the

jurisdictional competence of a State is primarily territorial.”77 In the case-law of

the supervisory bodies to the respective Covenants, exceptions have nevertheless

been allowed for in specific circumstances. Even in the case of a very restrictive

jurisdiction clause (as in the ICCPR), exceptions have been accepted for strictly

territorial jurisdiction proved untenable.78 The commonly used criterion to

establish extraterritorial jurisdiction is whether authority or power or control

(over territory and/or persons) is being exercised. This has been accepted to be

the case in the event of military occupation of territory, or of support for a local

regime that could not survive without a state’s support79 and of the arrest or

detention of a person.80

It is striking to note that the Inter-American Commission, in deciding a case

under the American Declaration of the Rights and Duties of Man (which does

not contain a jurisdictional clause), has come to a broader understanding of

86 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

76) See Article 1 of the European Convention and Article 1 of the American Convention.
77) ECrtHR, Bankovic v. Belgium and others, 12 December 2001, Decision, No. 52207/99, Reports

2001-XII, para. 59.
78) In López Burgos v. Uruguay, the Human Rights Committee (HRC) opted for a disjunctive read-

ing of the phrase “within its territory and subject to its jurisdiction”, as if the undertaking to respect and
to ensure human rights covered both persons within the territory of a state and persons subject to a state’s
jurisdiction (see HRC, López Burgos v. Uruguay, UN Doc. CCPR/C/13/D/52/1979, para. 12.3). This
reading was recently confirmed in the Committee’s General Comment No. 31 (General Comment No.
31, Nature of the General Legal Obligation Imposed on States Parties to the Covenant, UN Doc.
CCPR/C/21/Rev.1/Add.13, para. 10).

79) See ECrtHR, Loizidou v. Turkey, 23 March 1995, Preliminary Objections, No. 15318/89, Reports
1996-VI; ECrtHR, Cyprus v. Turkey, 10 May 2001, No. 25781/94, Reports 2001-IV; ECrtHR, Ilascu v.
Moldova and Russia, 8 July 2004, No. 48787/99, Reports 2004-VII.

80) See ECrtHR, Issa v. Turkey, 16 November 2004, No. 31821/96, <cmiskp.echr.coe.int////
tkp197/viewhbkm.asp?action�open&table�F69A27FD8FB86142BF01C1166DEA398649&key�
9524&sessionId�9789273&skin�hudoc-en&attachment�true>, visited on 20 December 2006;
ECrtHR, Öcalan v. Turkey, 12 May 2005, No. 46221/99,  <cmiskp.echr.coe.int////tkp197/viewhbkm.
asp?action�open&table�F69A27FD8FB86142BF01C1166DEA398649&key�10275& sessionId�
9789273&skin�hudoc-en&attachment�true>, visited on 20 December 2006; Inter-American
Commission of Human Rights, Coard et al. v. the United States, 29 September 1999, No. 10.951, Ann.
Rep. IACHR, 1999.
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extraterritorial jurisdiction, and has thereby accepted that downing civil planes

by military aircrafts brings the individuals in the civil planes under the jurisdic-

tion of the state to which the military aircrafts belong.81 It has thus introduced

the principle that states are responsible for the (extraterritorial) conduct of their

agents that adversely affects individuals in another state. Cerna has coined this a

‘cause and effect’ theory of jurisdiction.82

The Inter-American Commission’s latter approach has also been prevalent in

the interpretation of the four Geneva Conventions and the Genocide

Convention, none of which contain a jurisdiction clause. The International

Court of Justice (ICJ) has read both a negative and positive extraterritorial obli-

gation in common Article 1 of the Geneva Conventions. The existence of a neg-

ative duty was affirmed by the ICJ in the Nicaragua judgment: “[t]he Court

considers that there is an obligation on the United States Government, in the

terms of Article 1 of the Geneva Conventions, to “respect” the Conventions and

even “to ensure respect” for them “in all circumstances”.” It was argued that this

rule did not only derive from the Geneva Conventions themselves but also from

the general principles of humanitarian law.83 More recently, a positive extraterri-

torial obligation was equally identified: “[i]t follows from that provision that

every State party to that Convention, whether or not it is a party to a specific

conflict, is under an obligation to ensure that the requirements of the instru-

ments in question are complied with.”84 Similarly, the ICJ has held in the Bosnia

case that the rights and obligations enshrined by the 1950 Genocide Convention

are rights and obligations erga omnes, and that the obligation each state has to

prevent and to punish the crime of genocide is not territorially limited by the

Convention.85 Craven has pointed out that this judgment “does . . . raise the

possibility that, absent a jurisdictional clause, human rights treaty obligations

may generally be regarded as extending to all acts of state irrespective of where

they may be taken as having effect.”86
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81) Inter-American Commission of Human Rights, Armando Alejandro jr. and others v. Cuba,
29 September 1999, No. 11.589, Ann. Rep. IACHR, 1999.

82) C. Cerna, ‘Extraterritorial Application of the Human Rights Instruments of the Inter-American
System’, in F. Coomans and M. Kamminga (eds.), Extraterritorial Application of Human Rights Treaties
(Intersentia, Antwerp, 2004) p. 158.

83) ICJ, Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), 27 June 1986, ICJ Reports (1986) p. 114, para. 220.

84) ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, 9 July
2004, Advisory Opinion, para. 158, <www.icj-cij.org/icjwww/idocket/imwp/imwpframe.htm>, visited
on 20 December 2006.

85) ICJ, Case concerning Application of the Convention on the Prevention and Punishment of Genocide
(Bosnia-Herzegovina v. Yugoslavia), 11 July 1996, Preliminary Objections, ICJ Reports (1996), p. 616, para. 31.

86) M. Craven, ‘Human Rights in the Realm of Order: Sanctions and Extraterritoriality’, in
F. Coomans and M. Kamminga (eds.), Extraterritorial Application of Human Rights Treaties (Intersentia,
Antwerp, 2004) p. 251.
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In the absence of a jurisdiction clause in the ICESCR, and consistent with the

interpretation given to other legal instruments without such a clause, this treaty

may therefore be interpreted as enshrining third state obligations.87 These third

state obligations arise in these cases in which individuals are adversely affected by

the acts or omissions of the agents of third states.

Moreover, the ICESCR contains explicit references to international assistance

and co-operation for the realisation of the rights contained in the Covenant.

Article 2 of the ICESCR, which enshrines the general obligation to take steps in

order to achieve progressively the full realisation of the rights in the Covenant,

contains a reference to international assistance and co-operation. Article 11 of

the ICESCR, dealing with the right to an adequate standard of living, including

the right to food, refers to international co-operation also. Finally, procedural

Articles 22 and 23 of the Covenant refer to international measures and interna-

tional action.

Scholars differ in their opinions as to whether or not the drafters envisaged

explicitly including third state obligations in the ICESCR. Alston and Quinn

believe that on the basis of the preparatory work, no legally binding obligation

upon any particular state to provide any particular form of assistance can be con-

cluded.88 Kamminga and Coomans and Skogly submit that extraterritorial obli-

gations were envisaged by the drafters.89 Whatever the answer to that question is,

for our purposes, the crucial issue is whether nowadays the Covenant can be

argued to enshrine third state obligations. For present purposes, i.e. a human

rights assessment of EU sugar policy, it is sufficient to establish that this is the

case in the specific context of North-South relations, and at least as far as an obli-

gation to respect is concerned.

In the particular context of development in the South, Northern states, while

emphasising that developing countries have the primary responsibility for devel-

opment, have recognised that there is a shared responsibility for development.

This can only be understood to mean that responsibility for development is not

limited to Southern states and that Northern states also accept some responsibil-

ity. Reference can be made, for example, to the Millennium Declaration and

Goals. In the 2000 Millennium Declaration, states “recognize that, in addition

88 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

87) The ICJ has suggested in passim that the absence of a jurisdictional clause in the ICESCR might
be explained by the fact that it guarantees rights “which are essentially territorial” (Wall in the Occupied
Palestinian Territory, supra note 84, para 112). This suggestion, which is not substantiated, is difficult to
reconcile with the multiple references to international assistance and co-operation in the same Covenant.

88) Alston and Quinn, supra note 72, p. 191.
89) F. Coomans and M. Kamminga, ‘Comparative Introductory Comments on the Extraterritorial

Application of Human Rights Treaties’, in F. Coomans and M. Kamminga (eds.), Extraterritorial
Application of Human Rights Treaties (Intersentia, Antwerp, 2004) p. 2; Skogly, supra note 72, pp. 83–98.
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to our separate responsibilities to our individual societies, we have a collective

responsibility to uphold the principles of human dignity, equality and equity at

the global level.”90 It was also accepted that “[r]esponsibility for managing world-

wide economic and social development . . . must be shared among the nations of

the world and should be exercised multilaterally.”91 In the 2005 World Summit

Outcome, shared responsibility was again qualified as one of the world’s com-

mon fundamental values.92 In order to achieve the internationally agreed devel-

opment goals, the need for a partnership between developing and developed

countries was recognised.93

This commitment to development has also been undertaken in explicit

human rights language, mainly in the work done on the right to development.94

In the 1986 Declaration on the Right to Development, states accepted that they

have a duty “to co-operate with each other in ensuring development and elimi-

nating obstacles to development”95 and “to take steps, individually and collec-

tively, to formulate international development policies with a view to facilitating

the full realization of the right to development.”96 Moreover, “[a]s a complement

to the efforts of developing countries, effective international co-operation is

essential in providing these countries with appropriate means and facilities to fos-

ter their comprehensive development.”97 The shared responsibility for develop-

ment from a human rights perspective has been taken up by the Open-Ended

Working Group on the Right to Development as the main focus of its work.98

In these documents, it has not been clarified as such what this responsibility

for Northern states exactly entails. It may be premature to argue that there exists

a third state obligation to contribute to the fulfilment of economic, social and

cultural rights in countries in the South through the provision of assistance.99

However, as a minimum, if the recognition of a shared responsibility for devel-

opment is not to be deprived of any meaning, it requires from Northern states
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90) UN General Assembly resolution of 8 September 2000, UN Doc. A/RES/55/2, para. 2.
91) Ibid., para. 6.
92) UN General Assembly resolution of 16 September 2005, UN Doc. A/RES/60/1, para. 4.
93) Resolution 1–Monterrey Consensus of the International Conference on Financing for Development,

UN Doc. A/Conf.198/11, para. 4.
94) See also Coomans, supra note 66, pp. 190–192, for a number of other relevant documents.
95) UN General Assembly resolution of 4 December 1986, UN Doc. A/RES/41/128, para. 3.3.
96) Ibid., para. 4.1.
97) Ibid., para. 4.2.
98) The Working Group on the Right to Development has decided to work on the assessment of

global partnerships for development from the perspective of the right to development (for a confirma-
tion, see Report of the Working Group on the Right to Development on its seventh session (Geneva, 9–13
January 2006), UN Doc. E/CN.4/2006/26, para. 26.

99) See P. Alston, ‘Ships Passing in the Night: The Current State of the Human Rights and
Development Debate Seen Through the Lens of the Millennium Development Goals’, 27 Human Rights
Quarterly (2005) pp. 770–778.
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to refrain from violating economic, social and cultural rights in Southern countries.

This third state obligation to respect, i.e. to refrain from interfering with the reali-

sation of economic, social, and cultural rights in other countries, corresponds to

the traditional understanding of human rights (mainly civil and political rights) as

entailing a negative obligation on behalf of the state. In that sense, it is a minimum

or basic obligation.100 This negative obligation is, moreover, easy to identify and

well-documented, and relates to the direct conduct of the third states concerned.101

The International Court of Justice has recently created some space for the

extraterritorial application of the ICESCR, albeit in a restrictive way. It held:

“The International Covenant on Economic, Social and Cultural Rights contains no pro-
vision on its scope of application. This may be explicable by the fact that this Covenant
guarantees rights which are essentially territorial. However, it is not to be excluded that
it applies both to territories over which a State party has sovereignty and to those over
which that State exercises territorial jurisdiction. Thus Article 14 makes provision for
transitional measures in the case of any State which “at the time of becoming a Party, has
not been able to secure in its metropolitan territory or other territories under its jurisdic-
tion compulsory primary education, free of charge”.”102

The third state obligation to respect has received particular emphasis in the con-

text of sanctions, but there are no compelling reasons for limiting the third state

obligation to respect to that particular context. The International Law

Commission has adopted the basic principle that countermeasures should not

affect obligations for the protection of fundamental human rights.103 In the view

of the ICESCR Committee, states are to refrain at all times from embargoes or

similar measures: food, medicines and medical equipment and water should

never be used as an instrument of political and economic pressure.104

In some of its general comments, the ICESCR Committee has stressed states’

so-called ‘international obligations’. Here, only the third state obligation to respect

will be dealt with. The Committee has thus pointed out that states “should take

steps to respect the enjoyment of the right to food in other countries”,105 and

“have to respect the enjoyment of the right to health in other countries.”106

90 Vandenhole / Nordic Journal of International Law 76 (2007) 73–100

100) Ziegler, supra note 66, para. 48; Coomans, supra note 66, p. 190.
101) Coomans, supra note 66, p. 193.
102) Wall in the Occupied Palestinian Territory, supra note 84, para. 112.
103) International Law Commission, Draft Articles on Responsibility of States for Internationally

Wrongful Acts, Article 50(1)(b), <untreaty.un.org/ilc/texts/instruments/english/draftper cent20articles/
9_6_2001.pdf>, visited on 20 December 2006. For the sources of evidence for this proposition, see
Craven, supra note 86, p. 254.

104) General Comment No. 12 (1999), supra note 73, para. 37. A similar argument has been made
with regard to the right to health (General Comment No. 14 (2000), supra note 73, para. 41) and the
right to water (General Comment No. 15 (2002), supra note 73, para. 32).

105) General Comment No. 12 (1999), supra note 73, para. 36.
106) General Comment No. 14 (2000), supra note  73, para. 39.
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International co-operation requires states to refrain from actions that interfere,

directly or indirectly, with the enjoyment of the right to water in other countries.

Any activities undertaken within a state’s jurisdiction should not deprive another

country of the ability to realise the right to water for persons in its jurisdiction.107

International agencies should scrupulously avoid involvement in projects that,

for example, involve the use of forced labour in contravention of international

standards; promote or reinforce discrimination against individuals or groups

contrary to the provisions of the Covenant; or involve large-scale evictions or dis-

placement of persons without the provision of all appropriate protection and

compensation.108 In relation to the right to adequate housing, international

financial institutions promoting measures of structural adjustment should ensure

that such measures do not compromise the enjoyment of the right to adequate

housing.109 The World Bank and other agencies are, moreover, required to fully

respect the World Bank and Organisation for Economic Co-operation and

Development (OECD) guidelines on relocation and/or resettlement, insofar as

these guidelines reflect the obligations contained in the Covenant.110

In sum, the ICESCR imposes on Northern states an obligation at least to

abstain from hampering the enjoyment of economic, social and cultural rights in

the South. In what follows, the EU sugar regime is scrutinised in light of this

third state obligation of respect under the ICESCR.

4. The Compatibility of the EU Sugar Regime with the ICESCR

It is argued that in light of the third state obligation of the European states par-

ties to the ICESCR to respect economic, social and cultural rights in the South,

the EU sugar regime is in violation of the ICESCR.

In light of the third state obligation to respect (i.e. to abstain from interference

with the realisation of economic, social, and cultural rights in Southern coun-

tries), some of the sugar subsidies can be argued to be in violation of the right to

an adequate standard of living (Article 11 of the ICESCR). The argument will

be construed as much as possible in accordance with the usual lines of judicial

reasoning, as exemplified most clearly in the judgments of the European Court

of Human Rights.

Although several provisions of the ICESCR could be invoked, the argument

will focus on Article 11(1) of the ICESCR, which guarantees the right to an

Vandenhole / Nordic Journal of International Law 76 (2007) 73–100 91

107 General Comment No. 15 (2002), supra note 73, para. 31.
108 General Comment No. 2 (1990), International Technical Assistance Measures (art. 22 of the

Covenant), UN Doc. HRI/GEN/1/Rev.7, para. 6.
109) General Comment No. 4 (1991), supra note 73, para. 19.
110 General Comment No. 7 (1997), The Right to Adequate Housing (art. 11(1) of the Covenant):

Forced Evictions, UN Doc. HRI/GEN/1/Rev.7, para. 18.
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adequate standard of living, and explicitly refers to the importance of interna-

tional co-operation for the realisation thereof. It reads:

“The States Parties to the present Covenant recognize the right of everyone to an ade-
quate standard of living for himself and his family, including adequate food, clothing and
housing, and to the continuous improvement of living conditions. The States Parties will
take appropriate steps to ensure the realization of this right, recognizing to this effect the
essential importance of international co-operation based on free consent.”

The first question to be answered is whether the EU sugar regime constitutes an

interference–not yet a violation–with the right of individuals in the South to an

adequate standard of living. The detrimental impact of EU subsidies for produc-

tion and export of surplus sugar production in particular on local farmers in the

South has been amply demonstrated.111 These production and export subsidies

allow EU producers to ‘dump’ sugar in countries in the South (i.e. to export

below production cost) to the detriment of local producers and to compete

directly with developing country exports in third markets. Because of these sub-

sidies, local producers, who are in principle often relatively cheap producers but

who are now unfairly pushed out of the market by subsidised EU sugar, are

unable to make a decent living out of their sugar production. EU subsidies that

lead to export dumping therefore clearly interfere with the right of individuals in

the South to an adequate standard of living.

Moreover, in the absence of EU subsidies for surplus production and subse-

quent dumping in the South, local demand for sugar and sugar exports by the

more efficient producers in developing countries would increase. As was pointed

out before, increased export is believed to have more potential to accelerate

growth than the expansion of domestic market demand has. Growth would, in

turn, have a hugely positive effect on poverty alleviation for agriculture is impor-

tant to generate income and more than 50 per cent of the population in the

South lives in rural areas, where poverty is highest.112 Summarising, subsidies for

surplus production and export dumping interfere with the right to an adequate

standard of living of these individuals in the South who would otherwise be able

to make a living from sugar production.

Once interference has been established, the question arises whether this inter-

ference can be justified under the ICESCR. Limitations or interferences are per-

missible, in accordance with Article 4 of the ICESCR, if they are determined by

law, compatible with the nature of the rights guaranteed in the Covenant and

only for the purpose of promoting the general welfare in a democratic society. In

what follows, the requirements of a legitimate aim and of proportionality will be

examined.
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Much in line with the European Court of Human Rights’ approach of the lim-

itation clauses, the ICESCR Committee has interpreted this limitation provision

as including not only a legality and legitimacy test but also a proportionality test.

Under the limitation clauses in Articles 8–11 of the European Convention on

Human Rights (ECHR), the European Court of Human Rights not only

requires interferences with a right to be provided for by law and in the pursuit of

a specified legitimate aim but also weighs the proportionality between the inter-

ference and the legitimate aim. The proportionality test stems from the require-

ment that limitations are to be ‘necessary in a democratic society’. So even in case

of a legitimate aim, an inference may be judged unacceptable if that aim could

have been achieved with other and less severe means.113 Limitations of rights guar-

anteed by the ICESCR are therefore to be ‘strictly necessary’ for the promotion

of the general welfare in a democratic society, and the least restrictive alternative

must be adopted where several types of limitations are available.114

Among the reasons frequently invoked for the maintenance of production and

export subsidies for the surplus dumping of sugar are European food self-

sufficiency and the protection of the small farmers in Europe. A justification in

terms of self-sufficiency as a way of promoting the general welfare is per defini-

tion not tenable for subsidies for surplus production. The aim of protection of

the small farmers cannot be invoked legitimately either as production and export

subsidies have been shown to predominantly benefit large producers and proces-

sors and not the small farmers in Europe. EU consumers do not benefit from

lower prices as a result either. On the contrary, they pay much more than they

would in the absence of these subsidies.

Even if it was accepted, for the sake of the argument, that the protection of

European small farmers is a legitimate aim (i.e. in the words of the Covenant,

“promoting the general welfare in a democratic society”), the EU production and

export subsidies for surplus dumping of sugar would inevitably fail to pass the

proportionality test. It is obvious that the same aim could be attained by less

detrimental means, e.g. by a guaranteed minimum income regardless of the level

of production. Such decoupled payments already existed in much of the

Common Agricultural Policy, and have also been introduced for sugar under the

2006 reform. The interference that EU sugar production and export subsidies

represent with the right of individuals in the South to an adequate standard of

living can therefore not be justified on any ground.

In conclusion, given the harmful effects of subsidies for surplus dumping on

the right of farmers in the South to an adequate living and the lack of acceptable
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113) For a general analysis of the limitation clauses in the ECrtHR, see C. Ovey and R. White, Jacobs
and White. European Convention on Human Rights (Clarendon, Oxford, 2002) pp. 198–215.

114) See General Comment No. 14 (2000), supra note 73, paras. 28, 29.
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justification for these subsidies, it can be concluded that the EU sugar produc-

tion and export subsidies that lead to surplus dumping in the South are in vio-

lation of the ICESCR. The EU itself seems to acknowledge that its agricultural

subsidies have a detrimental impact on development in the South for, in the cur-

rent WTO Doha Development Round of negotiations, it has offered to abolish its

export subsidies, albeit on the condition of reciprocity.115 At the WTO Ministerial

Conference in Hong Kong in 2005, all WTO members, including the EU mem-

ber states, decided to eliminate ‘parallelly’ all agricultural export subsidies by

2013.116 In light of this acknowledgement, the third state obligation to respect the

right of individuals in the South, such as small sugar producers or labourers in the

sugar industry, to an adequate standard of living can hardly be considered exces-

sively demanding or unrealistic for it does not lead to a blanket rejection of all sub-

sidies but only of those that relate to surplus dumping in the South. The

consequences of this obligation are, moreover, in full accordance with sound eco-

nomic analysis as the current regime leads to unfair competition with more effi-

cient producers in the South and higher prices for consumers in the North.

Oxfam’s counter-proposal for reform,117 which it qualified as a “pro-develop-

ment reform strategy for EU sugar policies”,118 would have been much more in

line with the EU member states’ third state obligations under the ICESCR. Its

proposal to eliminate export dumping amounts to observance of the third state

obligation to respect.

5. The Imputability of ICESCR Violations to EU 

Member States and Institutions

In the previous section, it has been concluded that EU sugar production and

export subsidies that lead to surplus dumping in the South amount to a violation

of the right to an adequate standard of living. The question arises whether this

violation can be imputed to specific subjects of international law, such as the

European Community itself or its member states, individually or collectively. It

is submitted that the ICESCR is binding upon the states parties to the ICESCR,

also when acting in the context of the European Community, e.g. when voting

in the European Council on agricultural issues.119 Although the European
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115) The EU had expressed its willingness to phase out its agricultural export subsidies on condition
that its trading partners also eliminate their export subsidy programmes.

116) See Doc. WT/MIN(05)/DEC, Ministerial Declaration of 18 December 2005, para. 6.
117) Watkins, supra note 9, pp. 46, 47.
118) Fowler, supra note 17, pp. 5, 6.
119) Cf. Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, UN Doc. E/C.1/

2000/13, para. 19: “The obligations of States to protect economic, social and cultural rights extend also
to their participation in international organizations, where they act collectively.”
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Community has a separate legal personality, a member state cannot ignore its

third state obligations under the ICESCR when participating in European

Council decision-making. A state voting in favour of a decision of the European

Council of which the state knows or ought to have known that it will negatively

affect the economic, social and cultural rights of individuals in the South can be

said to be in violation of its third state obligation to respect.

Support for this position can be found in the European Court of Human

Rights’ views on a state’s human rights responsibility for decisions taken in the

European Council. In the Matthews v. United Kingdom case, the Court held that,

as a matter of principle, a state cannot absolve itself from its responsibility under

the European Convention on Human Rights by attributing certain competences

to international organisations.120 It held more specifically in that same case that

a European Council decision constituted an international instrument that had

been freely entered into by the United Kingdom, and that the United Kingdom

therefore retained responsibility under the European Convention.121 At stake was

the question whether the United Kingdom was responsible for securing the

rights in Article 3 of Protocol No. 1 (right to free elections at regular intervals)

in respect of elections to the European Parliament in Gibraltar, which was a

dependent territory but not part of the United Kingdom. The suggestion that

the United Kingdom did not have effective control over the state of affairs com-

plained of was rejected by the Court as the United Kingdom’s responsibility

derived from its having entered into treaty commitments subsequent to the appli-

cability of Article 3 of Protocol No. 1 to Gibraltar. Reference was again made to

this issue, although not taken up, in the Grand Chamber judgment in the

Bosphorus v. Ireland case.122

Moreover, the European Court for Human Rights has accepted that “a State

would be fully responsible under the Convention for all acts falling outside its

strict international legal obligations.”123 For example, discretion is allowed for by

EC law for the implementation of an EC directive.124 A directive is only binding

in its result but leaves a margin of discretion to member states as to the means

by which to achieve the result. It can be argued that, a fortiori, when a European

Council decision is adopted, in relation to which a state per definition enjoys
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absolute discretion under EC law as to whether it votes in favour or against the

proposed decision, a state remains fully responsible under its international

human rights obligations. The individual EU member states, which are all also

states parties to the ICESCR, can therefore be held responsible for their support

to EU policy that is decided upon by the European Council, in light of their

third state obligation to respect (i.e. the obligation to abstain from any unjusti-

fiable interference with the right to an adequate standard of living).

An a contrario argument in support of our position could be derived from the

European Commission for Human Rights’ position that the United Kingdom’s

participation in the Spandau prison administration in post World War II

Germany did not bring this matter within the UK’s jurisdiction for all decisions

required unanimity of the four Powers involved.125 A contrario, if no unanimity

is required, as is the case with the European Council decision-making process in

agricultural matters, it can be assumed that Council legislation in this area comes

within the jurisdiction of every state involved.

A second question is to what extent ICESCR violations may be imputable to

international organisations themselves. Could ICESCR violations originating, for

example, from the European Commission’s yearly decision on the sugar production

quota be imputed directly to the EC as such (failure to respect), or indirectly to the

member states as a collectivity (failure to protect)? Commentators generally seem

to assume that a state’s third state obligation to protect is at stake in the context of

decision-making of international organisations.126 The domestic obligation to pro-

tect is usually understood as an obligation to protect again violations of economic,

social or cultural rights by third parties under a state’s control or jurisdiction.127 The

General Comment on the Right to Water specifies, for example, that the third state

obligation to protect pertains to states’ own citizens and companies.128 Along this

line of argument, member states as a collectivity might be held responsible for fail-

ing to protect, to the extent that it can be argued that the European Commission

or any other institution of the EC is under the control of the member states as a

collectivity. As the European Community is a supranational organisation, to which

part of the member states’ sovereignty has been transferred, this might be more dif-

ficult to sustain than with regard to ‘ordinary’ international organisations.
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125) European Commission for Human Rights, Ilse Hess v. the United Kingdom, 28 May 1975, No.
6231/73, 2 DR (1975) p. 73.

126) See Maastricht Guidelines, supra note 119, para. 19; Craven, supra note 73, p. 148.
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In addition to this indirect responsibility through the member states, if an

international organisation enjoys legal personality, direct responsibility should

also be considered since international organisations with legal personality are

bound by international law. With regard to the EC, the Strasbourg Court has, so

far, refrained from taking a position on the merits by rejecting complaints against

the European Community as inadmissible ratione personae. This inadmissibility

is rather obvious for the European Community is not (yet)129 a state party to the

European Convention on Human Rights.130 The European Court of Justice

(ECJ), too, has made it clear that the European Community is not directly

bound by the provisions of the European Convention on Human Rights,

although its members are party to the Convention.131 The same argument has

been invoked mutatis mutandis with regard to other human rights treaties and

other international organisations, such as the International Monetary Fund

(IMF) or the World Bank. As they are not a state party to any human rights

treaty, they are not bound directly by any of them.

The Maastricht Guidelines do not really take a position on the human rights

responsibility of international organisations as such. On the other hand, scholars

have argued that international organisations, such as the international financial

institutions, minimally have an obligation to respect human rights.132 It could be

argued, for example, that human rights treaties that a majority or all member

states are a party to are binding on the international organisation as general prin-

ciples of law. The European Court of Justice considers human rights to form an

integral part of the general principles of Community law. Inspiration is drawn

“from the constitutional traditions common to the member states and from the

guidelines supplied by international treaties for the protection of human rights on

which the member states have collaborated and to which they are signatories.”133
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The Court of First Instance (CFI) has also submitted that the European

Community, although not directly bound, is nevertheless to be considered to be

bound by the obligations under the UN Charter in the same way as its member

states by virtue of the EC Treaty. By conferring the powers necessary for the per-

formance of the member states’ obligations under the Charter to the

Community, the member states have been said to have demonstrated their will

to bind the EC by the obligations entered into under the UN Charter.134

In conclusion, as a minimum, individual member states to the EC, which all

happen to be states parties to the ICESCR, can be held accountable under the

ICESCR for their voting behaviour in the European Council. They should

abstain from taking decisions within the European Agricultural Council that

establish or continue the production of export subsidies that lead to export

dumping to the South. As the Special Rapporteur on the right to food has sub-

mitted more intuitively: “[g]overnments should not subsidize agricultural pro-

duction that will be exported to primarily agrarian developing countries, as it can

be seen in advance that the right to food of people living in those countries will

be seriously negatively affected.”135

6. Enforcing Accountability

Establishing violations and imputability is one thing and enforcing accountabil-

ity is another. The most appropriate forum to complain about violations of the

ICESCR is the UN Committee for Economic, Social and Cultural Rights. This

Committee supervises the implementation of the ICESCR. Unfortunately, no

complaints procedure has as yet been established. Even if current negotiations on

the Optional Protocol to the ICESCR, providing an individual complaints pro-

cedure and less likely an inquiry procedure, were to be concluded soon, it will

most probably be impossible to complain about violations of third state obliga-

tions under that Optional Protocol. Strategically, it may be wise to keep discus-

sions on a complaints mechanism for violations of economic, social and cultural

rights and on third state obligations well separated. Raising the issue of third

state obligations in the negotiations on the complaints procedure will most likely

only complicate the discussion on the latter. Opponents to the Protocol might

even find an easy reason in the connection of third state obligations with the

complaints procedure for rejecting both.136
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Violations of third state obligations can nevertheless be brought to the attention

of the ICESCR Committee in parallel or shadow reports. The Committee has

shown itself very much in favour of such parallel reports of civil society.137 The

international non-governmental organisation FoodFirst Information and Action

Network (FIAN) has encouraged the submission of parallel reports on third state

obligations in a number of European countries.138 An extensive and detailed report

on the third state obligations of Belgium was also prepared.139 The Committee has

taken a very cautious approach and refrained, so far, in its concluding observations

from issuing any recommendations on the observance of third state obligations.140

The more parallel reports focus on third state obligations the more difficult it may

become for the Committee not to address these obligations more explicitly in its

concluding observations. While parallel reports on third state obligations may not

lead to redress for victims of the violations, they do help to raise awareness and to

put the issue higher on the political agenda. In light of the WTO rulings on EC

subsidies for sugar and the commitment of EU member states at the 2005 WTO

Ministerial Conference in Hong Kong to eliminate all export subsidies by 2013, it

might be politically more feasible for the Committee to qualify EU production and

export subsidies for sugar that lead to dumping in the South as violations of the

right to an adequate standard of living as guaranteed by Article 11 of the ICESCR.

Another avenue available at the international level is to submit a complaint to

the Special Rapporteur on the Right to Food.141 Given the attention devoted to

the issue of third state obligations in the 2005 and 2006 reports, he might well

be interested in taking up complaints about clear-cut violations.

Finally, domestic legal forums should not be ignored. A few years ago, an

attempt was undertaken in the Netherlands to have a judge prohibit the Dutch

government to vote in favour of a particular decision at the European Council.142

Although that particular attempt eventually failed, others might prove successful.
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7. Concluding Remarks

The argument developed in this article is a careful and moderate one. Rather

than rejecting EU agricultural subsidies for sugar in general, it has been submit-

ted that only subsidies–both direct ones and cross-subsidies–for structural over-

production of sugar that is then exported to the South at dumping prices to the

detriment of local farmers are in violation of the third state obligation to respect

the right to an adequate standard of living. The 2006 reform of the sugar regime

remains problematic from a human rights perspective for it fails to recognise the

third state obligation to respect the right to an adequate standard of living of

farmers in the South, to which subsidised EU sugar surplus production is

exported at dumping prices. EU member states that voted in favour of the new

sugar regime at the European Council in February 2006 thereby violated their

third state obligation to respect human rights under the ICESCR.

The above does not entail that all responsibility is shifted to the North. More

thought is to be given on the division of responsibility under the ICESCR. In

any event, as was pointed out before, third state obligations do not lower or oblit-

erate domestic state responsibility in any respect. Domestic state obligations to

respect, protect and fulfil economic, social and cultural rights as guaranteed by

the ICESCR remain fully in place. The transformation of the EU sugar regime

into a regime that is conducive to human rights through the abolition of subsi-

dies for surplus production and export dumping may not automatically improve

the living conditions of poor farmers in the South. Domestic states simultane-

ously have the responsibility for the adoption of policies that “can make sugar

trade work for poor people.”143 Opportunities to increase sugar production and

export are to be translated into genuine poverty reduction benefits.144 Such

national policies may include land and asset redistribution; respect for interna-

tional standards on labour rights; and prioritisation of smallholder agriculture.145

The issue of EU sugar subsidies (and, by extension, agricultural subsidies more

generally) is one of the rare instances in which international trade law and

human rights law converge. The above human rights analysis based on the con-

cept of third state obligations will hopefully be further supported by develop-

ments in international trade law, such as implementation of the decision of the

6th WTO Ministerial Conference in Hong Kong in 2005 to eliminate all agri-

cultural export subsidies by 2013.
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