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CLIMATE-INDUCED POPULATION MOVEMENT: THE ISSUE OF LEGAL 

CONCEPTUALIZATION 

This PhD Dissertation consists of five publications. One is a published book chapter; two 

are articles that have been published in refereed academic journals, and two are articles 

that have been accepted for publication by refereed academic journals.  

Climate Change Induced Displacement and International Law, in Jonathan Verschuuren (ed), 

Research Handbook on Climate Change and Adaptation Law (Edward Elgar 2013) co-authored 

with Nicola Jägers; 

‘Revisiting Planned Relocation as a Climate Change Adaptation Strategy: The Added Value of a 

Human Rights-Based Approach’ (2014) 10 (1) Utrecht Law Review 

‘Can the EU Seasonal Workers Directive Alleviate the Pending Crisis of Climate-induced 

Displacement? Lessons from Oceania’ European Labour Law Journal (accepted) 

‘Rescuing Tuvaluans: Towards an ICJ Advisory Opinion on the International Legal Obligations 

to Protect the Environment and Human Rights of Populations Affected by Climate Change’ 

(2015) 10 Intercultural Human Rights Law Review. 

‘Finding opportunities to combat the climate change migration crisis: the potential of the 

“adaptation approach”’ Pace Environmental Law Review (accepted). 
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RESEARCH EMBEDDING  

A. Problem Definition 

The migration crisis that today’s world is immersed in is rooted not only in wars, poverty and 

globalization, but climate change will also play a role. The case of people induced to relocate, 

internally or externally, due to the impacts of climate change (such as sea-level rise, increasing 

intensity of storms and droughts, flooding and natural disasters) therefore adds tremendously to 

contemporary challenges. According to scientific estimations, the number of those likely to 

relocate due to climatic reasons ranges between 50 and 350 million people by 2050.
2
 Though 

these numbers are debatable, the Intergovernmental Panel on Climate Change (IPCC), in its Fifth 

Assessment Report, is in high agreement that climate change will increase displacement of 

people over the course of the 21
st
 century.

3
  

There is agreement that climate change will most severally affect people from the developing 

and least developed countries, which are already vulnerable, mostly dependent on natural capital, 

with the least financial and physical capacity to adapt to climate change and also, ironically, least 

responsible for climate change.
4
 These states will most likely not be able to find solutions for the 

multiple problems associated with climate change and the resulting population movement. While 

the question of whether developed states should provide assistance or whether states that have 

caused climate change in the first place are responsible is troublesome from both political and 

legal perspectives, the problem can nevertheless not be ignored by the international community. 

The risks associated with population movement are not limited to the states affected by climate 

change. Flows of migrants are fraught with multiple risks including political and economic 

instability, security concerns and wide human rights implications for receiving areas, as well as 

for overall global stability.
5
  

There are numerous impediments to framing and addressing the issue of climate-induced 

population movement. The empirical evidence on the issue is controversial. Agreement 

regarding the magnitude of the issue, the numbers of those who will be induced to move and the 

character of these movements has not been reached so far. “Political skepticism” towards the 

problem and reluctance to acknowledge its urgency, mainly connected to the sensitive question 

of responsibility and the fact that in today’s migration and refugee crisis there is no space for 

                                                             
2 United Nations, Report of the Secretary-General on Climate change and its possible security implications, 11 

September 2009, UN document A/64/350, pg.15. 
3 IPCC, Fifth Assessment Report, Summary for Policymakers, Climate Change 2014: Impacts, Adaptation, and 

Vulnerability, Part A: Global and Sectoral Aspects. Contribution of Working Group II to the Fifth Assessment 

Report of the IPCC, 20. 
4 Walter Kälin and Nina Schrepfer, ‘Protecting People Crossing Boarders in the Context of Climate Change: 

Normative Gaps and Possible Approaches’ (2012) UNHCR, Legal and Protection Policy Research Series 4-5; Jon 

Barnett and Michael Webber, ‘Migration as Adaptation: Opportunities and Limits’ in Jane McAdam (ed) Climate 

Change and Displacement Multidisciplinary Perspective (Hart Publishing, 2010) 39. 
5 Brendan Gogarty, ‘Climate Change Displacement: Current Legal Solutions to Future Global Problems’ (2011) 

21(1) Journal of Law Information and Science 10-11. 
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“climate” migrants, further hamper the conceptualization of the issue. These in turn combine 

with legal uncertainty and preexisting legal gaps. From the legal perspective, there is no legal 

definition for people induced to move by climate change, no international legal instrument 

directly applicable to them, and no specific institute with a mandate to protect and assist them. 

Legal conceptualization of people induced to move and the way to locate these people within 

fragmented international law therefore remains an unresolved item on the agenda of academics 

and policy-makers.  

B. Research Goal and Research Question  

The goal of this PhD dissertation is to analyze the limitations and opportunities of international 

law in regard to the issue of climate-induced population movement and to argue for an approach 

which allows for conceptualizing the issue from the legal perspective.  

The central research question is: what are the limitations and opportunities of international law 

in addressing the main priorities in the context of climate-induced population movement?  

Each subsequent part of this PhD dissertation contributes to answering the central research 

question by answering relevant sub-questions. Due to the format of this PhD dissertation (which 

presents a combination of the subsequent publications) these contributions are not based on the 

systematic analysis of all aspects potentially relevant for the central research question. Rather, 

they represent the analysis of selected dimensions of the issue. The following sub-questions have 

been identified: 

- What are the human rights implications during the planned relocation of people due to 

climate change? How can the human rights-based approach to planned relocation help to 

ensure that planned relocation is an adaptation strategy, rather than a failure to adapt? 

- What is the potential of migration to be used as an adaptation strategy? What are the 

important considerations that have to be taken into account in order for migration to 

increase resilience of places and communities to climate change and to boost 

development and adaptation?  

- What obligations towards people induced to move by climate change can be allocated in 

international human rights and climate law? What are the perspectives and limitations in 

clarifying the reach of these obligations? 

- What are the main priorities to be addressed in the context of population movement 

induced by climate change and which approach can provide best fit for integrating the 

various relevant provisions of international law and allow for addressing these priorities 

in the context of population movement induced by climate change? How does addressing 

climate-induced population movement as an adaptation strategy allow for integrating 

opportunities offered by multiple legal frameworks? 
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C. Methodology 

This PhD dissertation consists of five separate publications. One is a published book chapter; 

two are articles that have been published in refereed academic journals, and two are articles that 

have been accepted for publication by refereed academic journals. Together these publications 

reveal the limitations and opportunities of international law in conceptualizing the issue of 

climate-induced population movement.  

As stated, each separate publication focuses on a selected dimension of the issue of climate-

induced population movement. These selected dimensions present the topical issues within the 

climate-induced population movement debate, among which are: the question of the human 

rights of people involved in population movement and the way they can be incorporated into 

planning and implementation of movement; the question of the potential of migration to be used 

as a climate change adaptation strategy; the question of identifying the obligations and 

responsibilities towards people induced to move due to climate change; and finally the question 

of which approach can provide best fit for integrating the various relevant provisions of 

international law and allow for addressing the main priorities in the context of population 

movement induced by climate change.  

The first publication (Chapter 1), “Climate change induced displacement and international law” 

co-authored with Nicola Jägers, serves as an introduction to this dissertation and provides an 

initial overview of the issue of climate-induced population movements. It addresses the main 

empirical evidence concerning the issue and challenges in conceptualization, identifies and 

analyses the relevant sections of international law, and gives an overview of the possible 

approaches and solutions to the issue discussed in the academic literature and political debates.  

The second publication (Chapter 2), “Revisiting Planned Relocation as a Climate Change 

Adaptation Strategy: The Added Value of a Human Rights-Based Approach” focuses on the 

most controversial among officially recognised adaptation responses - planned relocation of 

people from places affected by climate change. Generally, the controversy is due to the 

enormous human rights costs of planned relocation. This article aims at changing the scepticism 

about this adaptation strategy, since for some regions planned relocation will sooner or later be 

the only possible way to adapt. Therefore, this article fills a gap within the existing legal research 

on human rights that are at risk during planned relocation. It argues that a forward-looking 

human rights-based approach is a tool that can extensively contribute to sustaining these rights 

endangered during every stage of planned relocation, and ultimately can help to develop planned 

relocation as an adaptation strategy.  

The third publication (Chapter 3), “Can the EU Seasonal Workers Directive Alleviate the 

Pending Crisis of Climate-induced Displacement? Lessons from Oceania” explores the potential 

of migration to be a climate change adaptation tool that benefits all of the parties involved in 

migration, to increase resilience to climate change and to boost development and adaptation. 

This article focuses on the migration crisis in the European Union and the recently adopted 
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Directive on the Conditions of Entry and Stay of Third-country Nationals for the Purpose of 

Seasonal Work (the Seasonal Workers Directive)
6
 that refers to the importance of promoting the 

development of third states. The extent to which the Directive helps to promote the potential of 

migration to be used as a mutually beneficial strategy in reality, and in particular its capacity to 

focus on development is scrutinized. Since the Directive still has to be implemented into 

Member States’ national laws, this article suggests learning some lessons from schemes already 

adopted and functioning outside of the EU. Namely it analyses the seasonal labour migration 

schemes of Australia and New Zealand that give migration opportunities to Pacific islanders and 

analyses their experience in promoting development in the Pacific region. This analysis 

highlights crucial aspects that should be taken into account during the implementation of the EU 

Directive. 

The fourth publication (Chapter 4), “Rescuing the People of Tuvalu: Towards an I.C.J. Advisory 

Opinion on the International Legal Obligations to Protect the Environment and Human Rights of 

Populations Affected by Climate Change” examines the controversial question of obligations and 

responsibilities within the climate-induced population movement debate. This article applies an 

original approach and suggests that the International Court of Justice (ICJ), by means of an 

advisory opinion, can clarify and explain the reach of the relevant positive obligations under 

international law in the context of climate change and human rights. To demonstrate the utility of 

such an advisory opinion, this article simulates the request for the ICJ advisory opinion that 

could be initiated by Tuvalu and suggests the question to be posed to the ICJ to request this 

advisory opinion. 

The fifth publication (Chapter 5), “Finding opportunities to combat the climate change migration 

crisis: the potential of the “adaptation approach”” serves as the conclusion to this PhD 

dissertation. It builds upon previous publications and provides a final contribution to answering 

the central research question. Drawing upon the main difficulties in conceptualising the issue of 

climate-induced population movement from empirical and legal perspectives, this article 

identifies the most immediate priorities that have to be addressed within the context of 

population movement induced by climate change. Furthermore, this article focuses on 

opportunities offered by international law, which originate in the 2010 Cancun Adaptation 

Agreement.
7
 I explore the benefits of treating population movement as a matter of adaptation to 

find out how, through such an adaptation approach, relevant provisions of various legal 

frameworks can be integrated, and an effective response to the pending climate migration crisis 

can be developed and implemented. 

                                                             
6 Directive 2014/36/EU of the European Parliament and of the Council of 26 February 2014 on the conditions of 

entry and stay of third-country nationals for the purpose of employment as seasonal workers, OJ L 94/375, 28 March 

2014. 
7 Cancun Adaptation Framework (CAF) as part of the Cancun Agreements at the 2010 Climate Change Conference 

in Cancun, Mexico (COP 16/ CMP 6), Para. 14 (f). 
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The central methodological approach in this dissertation is a classic legal methodology, which 

includes desk-study of academic literature, relevant reports of the UN bodies and NGOs, and 

legal analysis of the relevant legal instruments. Additionally, it includes an overview of the 

relevant findings within the non-legal disciplines, such as scientific research on climate change, 

empirical studies and case-studies on climate-induced population movement. Last but not least, 

the research for two articles (Chapter 3, and Chapter 4) was partially conducted during the 

research visits to the institutes directly involved in the research of the issue of climate-induced 

population movement, and was coordinated by the experts from these institutes.
8
 The research 

for Chapter 3 (Can the EU Seasonal Workers Directive Alleviate the Pending Crisis of Climate-

induced Displacement? Lessons from Oceania) was conducted during a scientific visit to the 

Australian Centre for Climate and Environmental Law at the University of Sydney, Australia.
9
 

The materials and information shared by the experts working on the topic of climate-induced 

population movement in the Pacific was studied and incorporated in the Article. The research for 

Chapter 4 (Rescuing the People of Tuvalu: Towards an I.C.J. Advisory Opinion on the 

International Legal Obligations to Protect the Environment and Human Rights of Populations 

Affected by Climate Change) was conducted during a short-term scientific visit to the Institute 

for Environment and Human Security in the United Nations University (EHS-UNU), Bonn, 

Germany.
10

 The information provided by the experts directly working on the issue of climate-

induced population movement was taken into account during the work on this Article. 

D. Scope of the Research  

 

- Causal link between climate change and population movement 

In approaching the issue of climate-induced population movement, one principal disagreement 

exists, concerning the relationship between climate change and migration. There are two contrary 

viewpoints: those who claim that climate change directly causes relocation
11

, and an opposing 

group that argues that while climate change is undoubtedly a driver of displacement, it is not the 

direct cause, as other conditions such as, for instance, labour market opportunities are the reasons 

                                                             
8 Research for Chapter 3 was partially conducted in the Australian Centre for Climate and Environmental Law; 

under supervision of Prof. Rosemary Lyster; Research for Chapter 4 was partially conducted in the Institute for 

Environment and Human Security of the United Nations University in Bonn (UNU-EHS) under the supervision of 

Dr. Cosmin Corendea. 
9 The scientific visit to the Australian Centre for Climate and Environmental Law at the University of Sydney, 

Australia took place during October-December 2014. 
10 The short-term scientific visit to the Institute for Environment and Human Security in the United Nations 

University (EHS-UNU), Bonn, Germany took place during March-April 2014. 
11 James Morrissey, Environmental Change and Forced Migration: A State of Art Review (2009) Refugee Studies 

Centre 5. 
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for migration.
12

 This disagreement leads to difficulty in empirical estimations of the precise 

number of displaced people and in the conceptualization of the issue.
13

 

This PhD dissertation does not engage in analysis of the causal link, and does not aim to provide 

an in-depth analysis of the issue of climate change, or to produce a separate study of the broader 

migration theories. Rather it focuses on the climate change and migration nexus, and the way to 

address this nexus from the legal perspective. Therefore, this dissertation relies on the existing 

prognoses of leading scientific bodies, such as the IPCC and the UN agencies, and is based on 

the assumption that climate change does, either directly or indirectly, induce population 

movement and puts global and regional stability at risk. Furthermore, this dissertation views the 

question of population movement induced by climate change as a question of adaptation. In this 

choice, this dissertation follows the conclusion of the Cancun Adaptation Agreement, developed 

under the climate law framework, which, as argued later, can be considered the most progressive 

development in the climate change migration discourse. The Cancun Adaptation Agreement 

acknowledged population movement due to climate change as a form of adaptation and invited 

the Parties to enhance understanding and cooperation with regard to this adaptation strategy.
14

 

While population movement in response to climate change as the form of adaptation certainly 

has its limitation (acknowledged in the Chapter 2 and Chapter 4), the aim of this dissertation is to 

demonstrate the importance of viewing the matter of climate-induced population movement as a 

matter of adaptation and opportunities offered by viewing the matter through adaptation lens. 

- Absence of concept and definition 

Due to the difficulties in establishing the causal relationship, up until the moment when this PhD 

dissertation was completed, there was no universally accepted definition for persons induced to 

move by climate change, and no clear agreement on which factors it should incorporate. The 

most important development in that regard is the 2010 Cancun Adaptation Agreement, which 

differentiated between different types of mobility in response to climate change and 

acknowledged migration, displacement and planned relocation as climate change adaptation 

strategies.
15

 Though this agreement did not provide a definition for the group of people induced 

to move by climate change, it clarified that the nature of the movement can be of different 

character, such as forced or voluntary, temporary or permanent, internal or cross-border.  

In the academic literature, even more detailed differentiation has been offered. Walter Kälin, 

identified five potential scenarios of climate-induced population movement: sudden-onset 

                                                             
12 Étienne Piguet et al, Migration and Climate Change (Cambridge University Press 2011); Benoit Mayer, ‘The 

International Legal Challenges of Climate Induced Migration: Proposal for an International Legal Framework’ 

(2011) 22(3) Colorado Journal of International Environmental Law and Policy 10. 
13 Angela Williams, Turning the Tide: Recognizing Climate Change Refugees in International Law, (2008) 30(4) 

Law & Policy 507. 
14 Cancun Adaptation Framework (CAF) as part of the Cancun Agreements at the 2010 Climate Change Conference 

in Cancun, Mexico (COP 16/ CMP 6), Para. 14 (f).  
15

 Ibid. 
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disasters (which can lead to internal and external displacement), slow-onset disasters and 

environmental degradation; people displaced from Small Island States, designation of high-risk 

zones too dangerous for human habitation, climate change-induced unrest, violence and armed 

conflict.
16

 Each one of the scenarios brings forth specific questions and often requires specific 

responses. This only further explains the difficulty in creating a definition, and also the amount 

of definitions used in the political and scientific debates.  

This wide range of scenarios explains why the academic literature, scientific and empirical 

reports and official documents that serve the main sources for this dissertation use various terms 

interchangeably, such as “environmentally displaced people”, “people induced to displacement 

by climate change,” climate-induced migrants” etc. Likewise, throughout this dissertation 

different terms are used. Some of the used terms might not reflect the full nature of the 

phenomena, or on the opposite, could be too broad and can apply to many potential scenarios of 

climate-induced population movement. For instance, Chapter 2 deals with planned relocation as 

a form of climate-induced population movement. The term “people induced to relocation due to 

climate change” is therefore used. Chapter 3 also deals with a specific form of climate-induced 

movement – temporary migration, and hence refers to “people temporary migrating from the 

areas affected by climate change”, Chapter 4 and Chapter 5 take a more general look at the 

climate change and migration nexus, and therefore the terms: “people affected by climate 

change” and “climate-induced population movement” are used. 

However, this divergence in the definitions is not considered as a limitation of this dissertation 

and does not hamper the analysis of the opportunities and limitations of international law. 

Following the words of the former Representative of the Secretary General on the Human Rights 

of Internally Displaced Persons, as quoted by Piguet et al.: “We should not be distracted by 

semantic discussions with little practical meaning about whether to call affected persons “climate 

change refugees”, “environmental migrants” or something else. Instead, what is needed is a 

thorough analysis of the different contexts and forms natural disaster induced displacement can 

take.”
17

 

The issue of definition will be further addressed in the Introduction to this dissertation. It is 

nevertheless possible to identify a definition which is consistent with the approach of this 

dissertation, and which covers a wide range of scenarios. 

                                                             
16 Walter Kälin, ‘Conceptualizing Climate-Induced Displacement’ in Jane McAdam (ed.), Climate Change and  

Displacement: Multidisciplinary Perspectives (Oxford: Hart, 2010) 84-92. This Dissertation, though refers to these 

scenarious, mainly follows the classification provided in the Cancun Adaptation Framework (CAF). 
17 Étienne Piguet et al, Migration and Climate Change (Cambridge University Press 2011) 20; quote of Walter 

Kälin, The Climate Change-Displacement Nexus, Paper presented at ECOSOC Panel on Disaster Risk Reduction 

and Preparedness: Addressing the Humanitarian Consequences of Natural Disaster (Geneva, 2008). 
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Climate-induced population movement – is a movement of persons in response to climate change 

impacts (both sudden-onset and slow-onset), of both temporary and permanent character, in 

either the form of migration, displacement or planned relocation.
18

 

- Legal Scope 

This dissertation focuses on the limitations and opportunities of international law and a way to 

conceptualize the issue on the international level. The most relevant legal frameworks for the 

purposes of this dissertation are international refugee law, human rights law and climate law. 

These legal frameworks and the most controversial concepts within these frameworks (such as: 

“obligations regarding adaptation in climate change law,” “extraterritorial obligations within 

human rights law,” “the concept of migration as an adaptation strategy”) are scrutinized in the 

subsequent building blocks of this dissertation. Due to the format of this dissertation, the analysis 

of these concepts is mainly limited to their application to the climate change and migration 

nexus. Furthermore, the interlinkages between these concepts, which can be observes in the 

context of climate-induced population movement, are studied.  

Though international law remains to be a central focus, regional and national approaches are also 

acknowledged as important and are often referred to. 

Since the central aim of this PhD dissertation is to shed light on the question of legal 

conceptualization of the issue of climate-induced population movement on the international 

level, it is also important to clarify what is implied by conceptualization for the purposes of this 

thesis. 

Legal Conceptualization of climate-induced population movement – identifying the placement of 

the issue within international law, and the legal approach that will allow for addressing the main 

priorities associated with climate-induced population movement from the legal perspective. 

 

                                                             
18 The 2010 Cancun Agreement, has acknowledged migration, induced displacement and planned relocation as 

adaptation strategies. The Parties to the UNFCCC at COP 16 did not provide an explanation for these different kinds 

of mobility. Nevertheless, it seems possible to draw the main facets of each type. The difference between these 

adaptation responses in a nutshell can be formulated as follows: migration occurs voluntarily, because people decide 

to move elsewhere; displacement means that people are induced to move due to some climate change effects (such 

as the case of floods or if their homes are destroyed by some climate-related disasters); planned relocation implies 

that people are moved by the actions of governance or another organizational structure and are settled in a new 

place. 
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JOBNAME: Verschuuren PAGE: 1 SESS: 3 OUTPUT: Thu May 2 13:50:46 2013

4. Climate change induced displacement and
migration law and human rights law
Mariya Gromilova and Nicola Jägers

1 INTRODUCTION

Already in 1990, the Intergovernmental Panel on Climate Change (IPCC)
predicted that one of the greatest impacts of climate change will be on
human migration.1 Although it is complicated to estimate the precise
number of those likely to be displaced as a result of global warming,
according to the UN this number ranges between 50 million and 350
million by 2050.2

The current situations in Bangladesh and in a number of small island
States in the Pacific region are among the most striking examples of what
we can expect from climate change in the near future. Bangladesh, due to
its geographical and spatial location is already among the most environ-
mentally vulnerable regions, with around 20 percent of the land one
meter or less above the sea-level. According to the 2007 UN Fourth
Assessment Report of the IPCC, a one meter rise of sea-level will cost
Bangladesh up to 17 percent of its land, and will displace at least 35
million people by 2050.3 The risk for small islands is even more
dramatic, as according to the prognoses, such islands as Tuvalu and
Maldives will be wiped of the face of the earth by the mid-century.4

1 IPCC, Climate Change: The IPCC 1990 and 1992 Assessments (IPCC First
Assessment Report Overview and Policymaker Summaries, and 1992 IPCC
Supplement) 55.

2 United Nations, Report of the Secretary-General on Climate Change and its
Possible Security Implications, 11 September 2009, UN document A/64/350, 15.
For more on the scientific prognoses of the number of people that are likely to be
displaced due to climate change see infra.

3 M L Parry et al. (eds), Climate Change 2007: Impacts, Adaptation and
Vulnerability: Contribution of Working Group II to the Fourth Assessment Report
of the Intergovernmental Panel on Climate Change (Cambridge University Press
2007) 488.

4 Ilan Kelman, ‘Island evacuation’ (2008) 31 FMR 20.
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Furthermore, climate induced displacement is not just a matter of
future concern. The evidence illustrates that climate change is already
causing population movements. For example, in 1995 half of Bhola
Island in Bangladesh became permanently flooded forcing half a million
people to relocate.5 In 1999, two of Kiribati’s islands, Tebua Tarawa and
Abanuea, disappeared because of sea-level rise.6 Other unprecedented
evidence is the disappearance of Lohachara Island in December 2006,
which left 10,000 people homeless.7

People who are already relocated, or those who will be, are going to
suffer a significant infringement of basic human rights, and need to be
protected. At the same time they may present a threat to the neighboring
States, as a massive flow of migrants is fraught with the risks of conflicts
and economic instability. Therefore, it is crucial that certain pro-active
measures are taken to prevent these risks. The search for effective ways
to protect people displaced by climate change and to allocate responsibil-
ity for their protection attracts increasing attention from scholars and the
international community. Yet the way to tackle the problem remains
unclear. Numerous obstacles hinder the inclusion of people displaced by
climate change into existing legal frameworks. At the same time the
urgency of the problem demands that the international community,
policy-makers and scholars, come up with a solution concerning the
status and protection of people displaced by climate change.

Therefore, the current chapter aims to provide an overview of the
contemporary state of certain relevant sections of international law with
regard to the issue of climate induced displacement, to outline the most
problematic points and to show the limitations and opportunities of the
existing approaches to the problem of climate induced displacement.

The first section of the current chapter will focus on the causal
relationship between climate change and displacement of people. It will
discuss how climate change especially affects the most vulnerable
regions in the world, forcing people in these regions to relocate. This
section will reveal some of the main obstacles of legal recognition of
people displaced by climate change in international law.

Subsequently, the chapter addresses the issue of protection of people
displaced by climate change and the issue of responsibility for such

5 Emily Wax, ‘In Flood-Prone Bangladesh, a Future That Floats’ (Washington
Post, 27 September 2007).

6 Sci/Tech, ‘Islands disappear under rising seas’ (BBC News, 14 June 1999),
http://news.bbc.co.uk/2/hi/science/nature/368892.stm,accessed 3 October 2012.

7 ‘Disappearing World: Global Warming Claims Tropical Island’ (The
Independent, 24 December 2006).
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protection under international law. Thereto, the investigation of existing
international legal frameworks which can potentially be applied for the
protection of these people will be presented. We will consider the
limitations and opportunities of international refugee law, international
human rights law and international environmental law.

Ultimately, we will draw conclusions on the current state of inter-
national law and its capacity to deal with the issue of climate induced
displacement, as well as on the most controversial issues which still
remain unclear. Additionally, we will outline some possible solutions to
the problem and will consider the feasibility of these suggestions.

2 LINKING CLIMATE CHANGE AND MIGRATION

As has been shown, the problem of climate induced displacement is
recognized, and currently is on the forefront of many international
discussions. It is acknowledged that people who will have to relocate
need assistance and protection. However, the way to tackle the problem
remains unclear. There are a number of obstacles in conceptualizing the
issue: recognizing people displaced by climate change under international
law, granting them a timely protection and determining those who are
responsible for this protection.

2.1 Causal Relationship

An underlying issue that hampers tackling the issue of climate induced
displacement and that runs all through the search for a potentially
relevant legal framework, lies in the fact that the relationship between
climate change and migration is considered to be highly controversial.
Some scholars argue that there is no direct causal link between climate
change and relocation. These critics consistently refer to the fact that,
especially in cases with slow-onset disasters, it is impossible to claim that
climate change was a primary factor in the person’s decision to move, as
the reasons for relocation are almost always multiple.8 Environmental
factors are closely linked to economic, political and social ones. There-
fore, environmental degradation is undoubtedly a driver of displacement,
but it is unlikely that it is the unique cause, as other conditions, such as

8 Graeme Hugo, ‘Environmental Concerns and International Migration’
(1996) 30(1) International Migration Review 110–113.
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unemployment, are always taken into account in people’s decisions to
migrate.9

In case of rapid-onset disasters, as, for example, a tsunami, or
industrial accidents, the link is nevertheless identifiable. Still, the critics
argue that with respect to these types of climate related impacts, the
relocation will have an internal and temporal character, which is not a
new occurrence. People displaced internally are able to receive protection
and assistance within the existing international legal regime10 and,
therefore, some scholars claim that there is no need to recognize them
distinctly.11

An associated problem, which only complicates the establishment of
the link between climate change and migration, is the lack of statistics on
the ongoing climate induced movement. This, of course, hampers the
process of drawing further conclusions. The science of climate change is
complex enough, and it still cannot accurately predict the way climate
change will affect our ecosystem. Making prognoses is even more
problematic when it comes to interaction between meteorological and
social factors. Methodologically, it is complicated to establish how
exactly people will respond to climate change, and to estimate the precise
numbers of those who will relocate. Among the problems are: the lack of
a definition for people displaced by climate change, which will be
discussed infra; plausible assumptions about human behavior and ignor-
ance of changes in human behavior and possibility of adaptation; and the
above-mentioned issue of multi-causality.12

Nevertheless, these complications do not stop scientists trying. Current
predictions on climate induced migration range between 25 million and 1
billion people by 2050.13 According to Myers, the total number of people
at risk of sea-level rise in Bangladesh is around 26 million, in Egypt 12

9 Benoit Mayer, ‘The International Legal Challenges of Climate Induced
Migration: Proposal for an International Legal Framework’ (2011) 22(3)
Colorado Journal of International Environmental Law and Policy 10.

10 Guiding Principles on Internal Displacement 1998, UN Doc. E/CN.4/1998/
53/Add.2. Critics, however, argue that the protection offered by the Guiding
Principles falls short. See infra.

11 David Keane, ‘The Environmental Causes and Consequences of Migration:
A Search for the Meaning of “Environmental Refugees”’ (2004) 16 Georgetown
International Environmental Law Review 211.

12 Frank Biermann and Ingrid Boas, ‘Preparing for a Warmer World: Towards
a Global Governance System to Protect Climate Refugees’ (2007) 33 Global
Governance Working Paper 9.

13 R Bird et al., Human Tide: The Real Migration Crisis (Christian Aid 2007)
5, 6.
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million, in China 73 million, in India 20 million, and in several other
parts of the world 31 million, making an aggregate total of 162 million.
In addition, at least 50 million people could relocate due to droughts and
other climate change impacts. In total, Myers predicts 212 million people
displaced by climate change by 2050.14 The Stern Review on the
Economics of climate change, even though criticizing the way Myers
results have been tested, agrees that there will be 200 million displaced
by 2050.15 According to the UN Secretary-General the potential number
lies between 50 and 350 million.16 The ‘1 billion’ figure is the result of
wider interpretation of climate induced displacement, as it also counts
people displaced by development projects, conflicts and human rights
abuses.17 Ultimately, it is possible to generalize that the total number of
those who relocate will be around 200 million.

Besides the alarming prognoses for the future, there is, as mentioned
earlier, some evidence that climate change already causes population
movement. According to the International Organization for Migration
(IOM) the ‘gradual and sudden environmental changes are already
resulting in substantial population movements’ and in 2008, ‘20 million
persons were displaced by extreme weather events, compared to 4.6
million internally displaced by conflicts and violence over the same
period’.18

The previously mentioned examples of Bangladesh and several small
island States, show that climate induced displacement is not just a matter
of future concern, but a currently existing threat which is only advancing.
Thus, while the discussions on the complexity of the relationship
between climate change and migration, and the paramount importance of
the social drivers to environmental changes are bound to go on for
decades to come, climate change is clearly a factor that influences
migration.19 Therefore, it seems more important to focus on the particular

14 Norman Myers, ‘Environmental refugees: A growing phenomenon of the
21st century’ (2002) 357 Philosophical Transactions: Biological Science
609–611.

15 Nicholas Stern, The Economics of Climate Change: The Stern Review
(Cambridge University Press 2006) 77.

16 UN Secretary-General Report, Climate change and its possible security
implications (UN doc A/64/350, 11 September 2009) para. 54.

17 Biermann and Boas, above note 12 at 10.
18 IOM, ‘Migration, Climate Change and Environmental Degradation: A

Complex Nexus’, http://www.iom.int/jahia/Jahia/complex-nexus, accessed 3
October 2012.

19 Jon Barnett and Michael Webber, ‘Accommodating Migration to Promote
Adaptation to Climate Change’ (2010) 5270 Policy Research Working Paper 9.
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impacts of climate change and to look at the way climate change
currently affects and will continue affecting people.

2.2 Impacts of Climate Change on Migration in Different Regions
of the World

It is very likely that at a certain point the consequences of climate change
will be visible worldwide and that each continent will suffer its grave
impacts.20 Nevertheless, currently and in the nearest future, the influence
of climate change on migration will be most notable in already vulner-
able regions of the world. Some of these effects can already be observed.
The alarming rate of environmental change will sharper them, and more
than likely bring new ones. The majority of scientists agree that global
temperatures will continue to rise throughout the following decades. The
IPCC forecasts a temperature rise of 2.5 to 5 degrees Fahrenheit (1 to 3
degrees Celsius) over the next century.21 Seemingly insignificant, such an
increase will have dramatic consequences for some regions. Among the
most direct effects of the temperature’s change are sea-level rise, changes
of rainfall patterns, negative implications on human health due to the
risks of heat related illness, and many more of the associated effects,
such as floods, droughts, increasing numbers of storms, economic losses,
land losses, and the changing shapes of landscapes. Notwithstanding the
fact that in general the effects of climate change will be felt worldwide, it
is possible to allocate several areas which are particularly vulnerable to
climate change effects. Among them are the small island States, coastal
zones and regions of Africa and Asia.22 It is these hotspots that will be
especially affected by climate induced relocation.

Small island States are greatly threatened by sea-level rise, as some of
them lie less than two meters above sea-level. If the sea-level rises to the
respective point, such islands as Tuvalu and Kiribati will be wiped of the

20 IPCC, 2007: Summary for Policymakers in M L Parry et al. (eds), Climate
Change 2007: Impacts, Adaptation and Vulnerability: Contribution of Working
Group II to the Fourth Assessment Report of the Intergovernmental Panel on
Climate Change (Cambridge University Press 2007) 18.

21 Ibid.
22 Bonnie Docherty and Tyler Giannini, ‘Confronting a Rising Tide: A

Proposal for a Convention on Climate Change Refugees’ (2009) 33(2) Harvard
Environmental Law Review 355.
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face of the earth.23 Other States, including the Maldives, the Marshall
Islands and a number of Caribbean islands, are also threatened. Besides
the risk that the sea-level rise poses, numerous associated climate change
effects, such as storms, droughts, and more frequent heat waves are
expected. For example, the predicted 10 percent decrease in rainfall by
2050 could reduce the availability of fresh water on Kiribati by 20
percent.24 Any of the above-listed climate change effects could cause
inhabitants to flee these islands.

Due to the geographical location and the population density, South and
East Asia are among the other spots greatly exposed to large-scale forced
migration. Many of the Asian urban cities, such as Shanghai and Calcutta
are dangerously threatened by tropical cyclones and storms.25 There is
evidence that the intensity and frequency of many extreme weather
events in the region, such as heat waves, tropical cyclones, prolonged dry
spells, intense rainfall, tornadoes, snow avalanches, thunderstorms and
severe dust storms only increases.26 Low-lying and shoreline areas, such
as Bangladesh, are at the top of the risk group. The coastal zone of
Bangladesh, which covers about 30 percent of the country, is home to
millions of people. According to the 2007 Fourth Assessment Report of
the IPCC, a one meter rise of sea-level will cost Bangladesh up to 17
percent of its land, and will displace at least 35 million people by 2050.27

Another climate change related threat that Asia faces is the melting of
glaciers. This will increase the risk of flooding during the wet season,
and reduce dry-season water supplies to one-sixth of the world’s popu-
lation, predominantly in the Indian sub-continent and parts of China.28

Africa is another target of climate induced migration, because, while
Asia is submerging, low and mid-latitudes are exposed to other extremes.
North Africa and the Sahel, the horn of Africa and South Africa are
extremely vulnerable to drought. Fourteen African countries experience
water scarcity at present, and there are prognoses this number will

23 German Advisory Council on Climate Change, The Future Oceans:
Warming Up, Rising High, Turning Sour (Berlin: German Advisory Council on
Global Change 2006) 46, 50.

24 IPCC, Analyzing Regional Aspects of Climate Change and Water
Resources (Technical Paper IV, Sec 5, 2008) 110.

25 Munich Re Group, ‘Megacities – Megarisks: Trends and Challenges for
Insurance and Risk Management’ (Münchener Rückversicherungs-Gesellschaft
2004) 41, 76.

26 IPCC, above note 20 at 469–506.
27 Ibid. at 484.
28 Stern, above note 15 at 56.
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increase to 25 countries by 2030.29 Changing patterns of rainfall place
the food security in sub-Saharan Africa under a serious danger. Accord-
ing to the IPCC reduced rainfall could lower crop yields by as much as
20 percent by 2020, which will lead to increasing malnutrition.30

Above-stated risks and changes eventually will make certain parts of
the world unapt for living, by causing food and water supplies to become
more unreliable, increasing the frequency and severity of floods and
storms and through erosion and inundation of coastal areas. These will
force people to search for new places that can provide them with the
means of living.

Given the urgency of the problem and existing prognoses of the top
science bodies and the UN agencies, the debates on whether climate
change is a direct driver for population movement, or the contra
arguments that such displacement will be indirect and multi-faceted, do
not seem to be appropriate. Directly or indirectly, climate change will
create massive displacement and put global and regional stability at risk.
What deserves particular attention is that displacement of people is
associated with significant deprivation of basic human rights and the
inability to acquire sufficient assistance and financial support from host
States, as well as the risks of conflicts over the reduced availability of
resources. Therefore, these people require attention and protection, and
need to be placed on the legal and political agenda. However, the
disagreement on causality creates insuperable obstacles to recognizing
displaced people under international law and reaching agreement on
which elements should be incorporated in the definition of this group of
people. Until there is agreement with regard to the issue of causality, the
obstacles in approaching people displaced by climate change will remain.
In the light of current analysis the lack of a definition presents a major
obstacle. Therefore, before moving to the question whether existing legal
frameworks are able to deal with the issue of climate induced displace-
ment it is crucial to clarify what group of people is implied in the further
analysis.

2.3 People Induced to Displacement by Climate Change

Although terms and concepts such as climate change induced displace-
ment, environmental or climate change refugees, environmental migra-
tion and environmental migrants have been widely used in the ongoing

29 Tearfund, Fleeing the Heat (Tearfund 2006) 12.
30 IPCC, above note 20 at 10.
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debates on climate change, there is no universally excepted definition of
people displaced by climate change.

There have been a lot of attempts to define the category of people
displaced by climate change. El-Hinnawi was the first to use the term
environmental refugee in his work for the UN Environmental Programme
(UNEP) during the 1980s. According to his definition, environmental
refugees are:

[p]eople who have been forced to leave their traditional habitat, temporarily
or permanently, because of a marked environmental disruption (natural and/or
triggered by man) that jeopardized their existence and/or seriously affected
the quality of their life.31

El-Hinnawi includes three major types of environmental refugees in his
definition. First of all, the definition includes people who are temporarily
dislocated due to disasters, whether natural or anthropogenic. The major
characteristic of this group is the ability to return to their habitats once
the environmental disruption is over and it is safe to return. The second
group consists of people who have been permanently displaced due to
drastic environmental changes. Finally, the third type are the people who
migrate due to the gradual deterioration of environmental conditions.32

Myers suggests an even broader definition and describes environmental
refugees as ‘people who can no longer gain a secure livelihood in their
homelands because of drought, soil erosion, desertification, deforestation
and other environmental problems, together with associated problems of
population pressures and profound poverty’.33

Even though both definitions cover a wide range of factors, as will be
shown in the following section, the term ‘refugee’ seems to be politically
and legally inadequate, because it does not reflect the nature of climate
induced movement. In fact, the United Nations High Commissioner for
Refugees (UNHCR) made an attempt to avoid the term ‘refugee’ and
introduced the definition of environmentally displaced people, describing
them as those:

who are displaced from or who feel obliged to leave their usual place of
residence, because their lives, livelihoods and welfare have been placed at

31 Essam El-Hinnawi, The Environmental Impacts of Production and Use of
Energy (UNEP 1985) 4.

32 Ibid.
33 Norman Myers, Environmental Refugees: an Emergent Security Issue

(OSCE 2005) 6–7.
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serious risk as a result of adverse environmental, ecological or climatic
processes and events.34

In this chapter we use the definition developed in the context of the
EACH-FOR project, which is a two-year research project devoted to
environmental change and forced migration scenarios launched by the
European Commission.35 According to its definition the term Environ-
mentally Displaced Persons (EDPs) covers three categories: environ-
mental migrants (people who chose to move voluntarily from their usual
place of residence primarily due to environmental concerns or reasons);
environmental displacees (people who are forced to leave their usual
place of residence because their lives, livelihoods and welfare have been
placed at serious risk as a result of adverse environmental processes and
events (natural and/or triggered by people)); and development displacees
(people who are intentionally relocated or resettled due to a planned
land use change).36 This approach provides the broad interpretation of
factors that constitute environmental displacement, as it covers the wide
range of situations in which the displacement might occur, including
external and internal, forced and voluntary, permanent and temporary
relocation, relocation as a response to rapid-onset and slow-onset
environmental disasters as well as relocation instigated by the develop-
ment projects.37

34 Brian Gorlick, ‘Environmentally-Displaced Persons: a UNHCR Perspec-
tive, Senior Policy Advisor’, Presentation Environmentally Displaced Persons: a
UNHCR perspective (UNHCR 2007), http://www.equatorinitiative.org/images/
stories/events/2009events/brian_gorlick_environmentally_displaced_persons_
unhcr_perspective.pdf, accessed 3 October 2012.

35 EACH-FOR project is the project which focused on the environmental
change and forced migration scenarios, supported by the European Commission
and carried out by a consortium of researchers between January 2007 and March
2009. More information available on the official webpage, http://www.each-
for.eu, accessed 3 October 2012.

36 EACH-FOR, Environmental Change and Forced Migration Scenarios
(Synthesis Report 2009) 8–9, http://www.each-for.eu, accessed 3 October 2012.

37 First of all it avoids the use of the term ‘refugee’; secondly, in comparison
to the approach of the UNHCR it includes development displacement.
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3 THE EXISTING LEGAL FRAMEWORKS FOR THE
PROTECTION OF PEOPLE DISPLACED BY CLIMATE
CHANGE

As has been mentioned in the previous section, the category of people
induced to displacement by climate change is relatively new, and is not
directly recognized under international law. However, as the number of
these people is rapidly growing, most of these people are from the
developing countries and are already vulnerable, and their human rights
are under a great threat, there is an urgent need to have a mechanism for
their protection and to establish who is responsible to assist and protect
them. This section aims to review existing international legal frame-
works, to see whether they offer protection to people displaced due to
climatic reasons, whether they provide certain clarity with regard to
responsibility towards these people, and whether these frameworks can
play a pre-emptive role in dealing with the issue of climate induced
displacement.

3.1 International Refugee Law

The most relevant legal framework at the international level, for the
protection of displaced populations is refugee law, especially the 1951
United Nations Convention relating to the Status of Refugees (Refugee
Convention) and its Optional Protocol.38 Currently, 147 States have
ratified either one or both of these instruments, and thus are bound by the
provided definition of refugee. However, as will be observed in this
section, when it comes to EDPs, the applicability of the Refugee
Convention turns out to be highly problematic. In order to analyze what
are the main obstacles for people displaced by climate change to fit into
the refugee law regime, the definition of refugees under the Refugee
Convention and Protocol needs to be recalled.

Article 1 of the Refugee Convention states that the refugee status
applies to any person who:

owing to well-founded fear of being persecuted for reasons of race, religion,
nationality, membership of a particular social group or political opinion, is
outside the country of his nationality and is unable or, owing to such fear, is
unwilling to avail himself of the protection of that country; or who, not
having a nationality and being outside the country of his former habitual

38 UN Convention Relating to the Status of Refugees of 28 July 1951, 189
UNTS 150.
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residence as a result of such events, is unable or, owing to such fear, is
unwilling to return to it.39

All these requirements have to be met in order to gain refugee status.
To help governments and courts determine who can qualify as a

refugee, in 1979 the UNHCR produced the UNHCR Handbook on
Procedures and Criteria for Determining Refugee Status (UNHCR Hand-
book).40 The interpretation of the refugee definition in the UNHCR
Handbook, which is undoubtedly the most authoritative interpretation of
the 1951 Refugee Convention and the 1967 Refugee Protocol, excludes
victims of natural disasters and rules them out from acquiring refugee
status.41 Although a lot of scholars, lawyers, and governments use the
terms: ‘environmental refugee’ and ‘climate change refugee’, and try to
apply refugee law for their protection,42 there are a number of significant
obstacles in qualifying people displaced by climate change as refugees
under international law.

Before turning to these obstacles it is important to note that several
regional instruments contain a broader definition of a refugee. Among
notable examples are the 1969 Organization of African Unity Convention
Governing the Specific Aspects of Refugee Problems in Africa (OAU
Convention), the 1984 Cartagena Declaration on Refugees (Cartagena
Declaration) of Latin America and the 1994 Arab Convention on Regu-
lating Status of Refugees in Arab Countries (Arab Convention).

All these regional instruments follow the refugee definition found in
the 1951 Refugee Convention, but they also provide for additional
circumstances. The OAU Convention includes any person compelled to
leave his/her country because of ‘external aggression, occupation, foreign
domination or events seriously disturbing public order in either part or
the whole of his country of origin or nationality’.43

Similarly, the Cartagena Declaration extends the definition of refugee
to persons who have fled their country ‘because their lives, safety or

39 Ibid.
40 Handbook on Procedures and Criteria for Determining Refugee Status

under the 1951 Convention and the 1967 Protocol relating to the Status of
Refugees (HCR/IP/4/Eng/REV.1, Geneva 1992).

41 Ibid. at para. 39.
42 Kara K Moberg, ‘Extending Refugee Definitions to Cover Environmen-

tally Displaced Persons Displaces Necessary Protection’ (2009) 94 Iowa Law
Review 1114.

43 Convention Governing the Specific Aspects of Refugee Problems in Africa
(OAU Convention) Organization of African Unity 1969, 1001 UNTS 45, Art.
1(2).
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freedom have been threatened by generalized violence, foreign aggres-
sion, internal conflicts, massive violation of human rights or other
circumstances which have seriously disturbed public order’.44

The Arab Convention even mentions natural disasters among the
reasons for acquiring refugee status, and defines a refugee as ‘any person
who unwillingly takes refuge in a country other than his country of origin
or his habitual place of residence because of the sustained aggression
against, occupation and foreign domination of such country or because of
the occurrence of natural disasters or grave events resulting in major
disruption of public order in the whole country or any part thereof’.45

It should be noted, however, that so far no States have ratified the Arab
Convention and therefore it has no legal force.46 The Cartagena Declar-
ation is a non-binding instrument. Nevertheless, most of the Latin
American States apply the definition as a matter of practice and some
have incorporated the definition into their own national legislation.47 The
OAU Convention is a binding legal instrument and is a part of regional
law.

In sum, several regional instruments provide for a broader definition by
including persons that flee events that seriously disturb public order.
Arguably this may include EDPs. This will be further discussed infra.
But as these regional instruments also build on the definition as provided
in the 1951 Refugee Convention, the next section will focus on that
definition. Each component of the definition will be critically accessed in
order to identify problems with the application of the refugee definition
to people displaced by climate change. Moreover, the above-mentioned
regional instruments (the OAU Convention and the Cartagena Declar-
ation) will be discussed as well, in order to analyze whether a broader
refugee definition can have some added value for those who have to
relocate due to climate change effects.

44 Cartagena Declaration on Refugees, adopted at the Colloquium on the
International Protection of Refugees in Central America, Mexico and Panama on
22 November 1984, Section III (3).

45 Arab Convention on Regulating Status of Refugees in the Arab Countries,
adopted by the League of Arab Countries in 1994, Art. 1.

46 Due to the fact that the Arab Convention has not been ratified, we will not
deal with it below.

47 Eduardo Arboleda, ‘Refugee Definition in Africa and Latin America: The
Lessons of Pragmatism’ (1991) 3(2) International Journal of Refugee Law 189.
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3.1.1 Requirement of exile
The refugee definition under the Refugee Convention requires the person
to be outside his or her country of origin. This immediately excludes
those who have not moved yet, or have been internally displaced.
According to prognoses, much of the movement provoked by climate
change, especially at the early stages, will be internal. Therefore,
international refugee law will not be able to provide its protection to a
significant number of people induced to displacement. Internally Dis-
placed People (IDP) are subject to a totally different legal mechanism
and will be analyzed within the following section, which addresses the
applicability of human rights law to the issue of climate induced
displacement.

Another concern that follows from the requirement of exile is that it
implies that the person is entitled to protection only when the relocation
has already taken place. Yet, as has been emphasized, there is a strong
necessity for a pre-emptive approach to the protection of people at risk of
climate induced displacement. Therefore there is an obvious drawback to
refugee law with regard to the issue of climate induced displacement.

The same is true with regard to the regional instruments, as in this
respect they duplicate the Refugee Convention.

3.1.2 Persecution and its grounds
A major obstacle to placing climate induced displacement within the
framework of international refugee law, is the difficulty in characterizing
natural disasters and other weather related events as persecution. Rising
sea levels, salination, and increasingly frequent storms, earthquakes and
floods may be harmful, but they do not constitute persecution in
accordance with the meaning which has been ascribed in international
and domestic law.48

The UNHCR Handbook affirms that ‘[t]here is no universally accepted
definition of “persecution”, and various attempts to formulate such a
definition have met with little success’.49 Article 33 of the 1951 Refugee
Convention states that threat to life or freedom on account of race,
religion, nationality, political opinion or membership of a particular

48 Jane McAdam and Ben Saul, ‘An Insecure Climate for Human Security?
Climate Induced Displacement and International Law’ (2009) Sydney Centre for
International Law Working Paper 4, 9, http://sydney.edu.au/law/scil/documents/
2009/SCILWP4_Final.pdf, accessed 5 October 2012.

49 Handbook on Procedures and Criteria for Determining Refugee Status
under the 1951 Convention and the 1967 Protocol relating to the Status of
Refugees (HCR/IP/4/Eng/REV.1, Geneva, January 1992) para. 51.
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social group is always persecution. Furthermore, other serious violations
of human rights, based on the same grounds, would also constitute
persecution.50 Whether other prejudicial actions or threats can be consid-
ered as persecution will depend on the circumstances of each individual
case.51

According to the UNHCR ‘persecution is normally related to actions
by the authorities of a country’.52 In other words, if one is searching for
recognition as a refugee because of environmental impairment, the
‘persecutor’ should be identified. An applicant must show that the cause
of harm lies in the actions of government and that the government is
unwilling or unable to prevent from continuing the persecution. However,
in the case of climate change it is nearly impossible to establish this link.
Moreover, the majority of EDPs live in developing countries, which are
not among those countries that have contributed to global warming and
should be held responsible for it.53

On the other hand, as the UNHCR Handbook does not provide the
definition of persecution, there is no direct impediment for considering
environmental harm as persecution. There are a number of examples
where we can acknowledge environmental harm as persecution. For
instance, the desertification of the African Sahel, where it is claimed the
governments of the Sahel region ‘could have enacted policies and
programs to cut population growth, to improve agricultural techniques,
or to heighten food production’.54 Another relevant example is the
Chernobyl nuclear disaster that happened in 1986 at the Chernobyl
Nuclear Power Plant in Ukraine. The impacts of the Chernobyl disaster
were aggravated by the Soviet government’s delayed response and
apparent disregard for safety and environmental considerations in the
country’s quest for nuclear power.55 In these examples we can see the
cause-effect relationship between environmental consequences and gov-
ernmental actions. Nevertheless, this kind of correlation will mostly not
be found in many cases of climate induced displacement. Even if there is
a case where we can establish this link, usually, it still will not be

50 Convention relating to the Status of Refugees 1951, Art. 33.
51 Above note 49 at para. 52.
52 Ibid. at para. 65.
53 Kara K Moberg, ‘Extending Refugee Definitions to Cover Environmen-

tally Displaced Persons Displaces Necessary Protection’ (2009) 94 Iowa Law
Review 1121, 1122.

54 Angela Williams, ‘Turning the Tide: Recognizing Climate Change Refu-
gees in International Law’ (2008) 30(4) Law & Policy 508.

55 Ibid.
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possible to apply the Refugee Convention, because of the other require-
ments that have to be met.

According to the Refugee Convention, in order to obtain refugee
status, alongside being persecuted one also has to show that this
persecution is based on certain grounds. As it is specified in the refugee
definition, reasons for persecution are limited to ‘race, religion, national-
ity, membership of a particular social group or political opinion’.56

Frequently cited refugee situations, such as massive movements in the
Middle East (for instance, the results of the Iraq wars and the flight of
Palestinian refugees), or movements in Asia, such as the migration of
Afghan refugees to Pakistan as a result of the Soviet invasion in 1979,
represent the exact scenarios for which the Refugee Convention was
designed.57 In these cases, the identified types of persecution are based
upon one of the grounds laid down in Article 1A(2) of the Refugee
Convention. This greatly differs from the case of people induced to
relocate by climate change. The nature of climate change impacts is to a
large extent indiscriminative. This means that it is not tied to particular
characteristics such as a person’s background or beliefs. Even though
some areas are more affected by climate change than others, this is on
account of their geographical location and not because of the nationality
or race of their inhabitants.58 The same is true with regard to such
categories of people as women and children. Though climate change is
expected to injure women and children the most, it is not because of their
gender or age, but rather due to their general vulnerability.

The definition does not leave much room for interpreting the reasons
for persecution, but instead it includes an exhaustive list of race, religion,
nationality, membership of a particular social group or political opinion,
clearly setting the boundaries of the legal application of the Refugee
Convention.59

As has been mentioned above, regional instruments contain a broader
refugee definition. Under the OAU Convention the refugee definition
includes those fleeing ‘events seriously disturbing public order in either

56 Convention relating to the Status of Refugees 1951, Art. 1A(2).
57 Williams, above note 54 at 508.
58 Jane McAdam, ‘Climate Change displacement and International Law:

Complementary Protection Standards’ (2011) UNHCR Legal and Protection
Policy Research Series 13, http://www.unhcr.org/4dff16e99.html, accessed 5
October 2012.

59 Williams, above note 54 at 508.
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part or the whole of his country of origin or nationality’.60 The Cartagena
Declaration contains a similar provision. Lopez suggests that even though
both instruments were not designed for protection of climate migrants,
these people can argue that climate change is an event seriously
disturbing public order.61 Yet, this claim raises certain doubts. While
sudden-onset disasters (for example, tsunamis or floods) might arguably
be considered as events seriously disturbing public order, with regard to
the slow-onset disasters, such as droughts and sea-level rise, this hardly is
the case. Only if a country affected by a severe drought declares a
national emergency or formally identifies the disaster as one disrupting
public order, it might be possible to claim that people induced to relocate
should receive temporary asylum or refugee status in another country.62

Otherwise, slow-onset disasters are hard to qualify as events seriously
disturbing public order. Although, in Africa it has been common to
provide a temporary protection to people who cross an international
border to flee a natural disaster (this occurred for example when
Congolese fled to Rwanda following the eruption of Mount Nyiragongo
in 2002), African governments have never characterized this as an
obligation arising from the OAU Convention. Furthermore, the wording
of both regional instruments seems to require evidence of an actual
threat.63 The OAU Convention refers to the person that ‘was compelled to
leave’; the Cartagena Declaration extends to people ‘who have fled their
country’ for certain reasons.64 This means that these instruments cannot
play a pre-emptive role in the protection of people at risk of climate
induced displacement.

3.1.3 Right to return
Another obstacle to placing climate displacees within the legal frame-
work of refugee law both at the international and regional level, is linked
to the fact that the refugee concept implies a right to return once the

60 Convention Governing the Specific Aspects of Refugee Problems in Africa
(OAU Convention) Organization of African Unity 1969, 1001 UNTS 45, Art.
1(2).

61 Aurelie Lopez, ‘The Protection of Environmentally-Displaced Persons in
International Law’ (1993) 18 Yale Journal of International Law 389.

62 Michelle T Leighton, Climate Change and Migration: Key Issues for Legal
Protection of Migrants and Displaced Persons (German Marshall Fund of the
United States 2010) 4.

63 McAdam, above note 58 at 15.
64 OAU Convention, Art. 1(2), Cartagena Declaration, Section III(3).
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persecution that triggered the original flight has ceased.65 It seems
obvious that in extreme cases of the sea-level rise, when the whole State
may disappear, there will simply be no possibility for displaced people to
go back.

3.1.4 Other obstacles
Aside from the definitional obstacles identified above, complications on
the policy level exist. Namely, the UNHCR does not encourage an
extensive interpretation of the existing definition. The UNHCR is con-
cerned that expanding the current definition of refugee ‘would possibly
lead to an erosion of the currently valid international refugee protection
regime’.66 According to the UN agency, a modification of the refugee
definition may have as a consequence a renegotiation of the 1951
Refugee Convention, which, in the current political environment, may
lead to a lowering of protection standards for refugees under the present
definition.67

A connected argument of the UNHCR is that the case with environ-
mental refugees involves different types of moral and legal responsibili-
ties in comparison with ‘normal’ refugees. ‘Whereas political and war
refugees are victims of their home state or of a regionalized conflict, with
no direct responsibility for their plight with the countries that eventually
offer refuge, the moral responsibility for climate change is different.’68

However, while stating this, the UNHCR does not provide further
instructions on the ways to tackle the issue.

Furthermore, most of the developed countries are reluctant to recog-
nize the problem. It has been frequently emphasized that the vast
majority of people moving as a result of the effects of climate change
will come from the countries that are least responsible for climate
change, financially weak, have the least capacity to manage its after-
effects, and are not able to implement adaptation programs. Therefore,
many developed countries in Europe and North America fear that if the
term refugee expands to cover people displaced by climate change, it
would compel them to offer these people the same protection as political
refugees. Clearly, no country is willing to do so, on account of over-
whelming costs, lack of territories, and concerns about social order. At

65 Oli Brown, Migration and Climate Change (IOM 2008) 14.
66 Parliamentary Assembly, Environmentally Induced Migration and Dis-

placement: a 21st Century Challenge, (Report Committee on Migration, Refu-
gees and Population 2008) para. 55.

67 Ibid.
68 Ibid. at para. 56.
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the same time, at the international level there are no existing institutions
with a direct mandate to address the problem. Currently, the UNHCR is
charged with providing for refugees, and, is already overstretched and
unable to cope with their current ‘stock’ of refugees.69

It can be concluded, that, the term ‘refugee’, as provided under the
Refugee Convention, does not extend to cover people induced to relocate
by climate change. The main reason for that is that the Refugee
Convention’s definition is not open to interpretations of the grounds for
persecution. Thus, it excludes people displaced by climate change from
its scope. Furthermore, there is no willingness on the side of the UNHCR
and States to extend the protection given to regular refugees to people
displaced by climate change, and there is no special institution with a
mandate to assist them. Among other crucial limitations are the already
mentioned exclusion of people displaced internally and the failure to play
a pre-emptive role in dealing with the issue of climate induced displace-
ment.

At the regional level existing instruments do not seem to be a feasible
solution either due to the above-mentioned limitations. Even if agreement
is reached that the OAU Convention and the Cartagena Declaration
extend to people induced to displacement by climate change, their
protection only applies after the displacement took place and therefore
these instruments cannot play a pre-emptive role.

3.1.5 National refugee legislation
Interestingly, whereas international and regional refugee law can be
considered as failing in providing protection to people induced to
displacement by climate change, national laws in certain countries have
been more successful in dealing with the problem. Currently two States,
Finland and Sweden, have adopted asylum law legislation granting
subsidiary protection for ‘environmental migrants’.

The Swedish Aliens Act offers subsidiary protections to a person who
is ‘outside the country of the alien’s nationality, because he or she … is
unable to return to the country of origin because of an environmental
disaster’.70 However, according to the Division for Migration and Asylum
Policy at the Swedish Ministry of Justice the legislation is limited to
sudden disasters and does not extend to cases of continuous environ-
mental degradation. Moreover, the capacity of the Swedish refugee law to

69 Ibid.
70 SFS2005:716, Ch 4, sec 2§3.
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grant protection to environmental refugees is hard to estimate.71 The
relevant provision has never been used with regard to people displaced by
climate change and therefore it might prove difficult to protect an
excessive number of displaced people, which the scientific prognoses
predict.

In Finland according to the Aliens Act, asylum may be granted to the
person if ‘he or she cannot return to his or her country of origin or
country of former habitual residence as a result of an environmental
catastrophe’.72 According to the Finnish Immigration Service, the legis-
lation can be extended to cases where the alien’s home environment has
become too dangerous for human habitation either because of human
actions or as a result of natural disaster. Even though this regulation has
not been in frequent use, the Finnish example shows that individual
States have a potential to issue immigration and asylum policy to provide
legal protection for environmental migrants.73

Nevertheless, the Scandinavian subsidiary protection of people dis-
placed by environmental disturbance is the exception to the rule,74 and it
does not extend to the international level.

3.2 Human Rights Law

In the previous section we addressed the question whether international
refugee law provides protection to those who are displaced or at risk of
displacement due to climate change. International refugee law can be
seen as a lex specialis, as a subset of international human rights law. In
principle, human rights protection applies to all irrespective of whether
one is displaced or not. Human rights law obligates States to safeguard
the human rights, such as life and property, of those within a State’s
jurisdiction against threats of disaster and foreseeable harm.

Hence, in this section we turn to discuss whether general human rights
law75 provides an adequate legal framework to address the problems

71 Benjamin Glahn, ‘Climate Refugees? Addressing the International Legal
Gaps’ (International Bar News 2009), available at http://www.ibanet.org/
Publications/, accessed 5 October 2012.

72 Finnish Aliens Act 301/2004, Sec 88a(1).
73 Glahn, above note 71.
74 Benoit Mayer ‘The International Legal Challenges of Climate Induced

Migration: Proposal for an International Legal Framework’ (2011) 22(3)
Colorado Journal of International Environmental Law and Policy 29.

75 This section is limited to international human rights law. International
humanitarian law (IHL) may also be a relevant section of international law given
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arising from climate induced displacement. Before turning to the human
rights obligations of States relevant to the problems faced by persons
dislocated internally or beyond borders, it is useful to distinguish the
effects of rapid- and the slow-onset climate change from the perspective
of human rights law. The conditions facing those relocating due to
slow-onset climate change such as droughts are significantly different to
those forced to flee following a rapid disaster such as a tsunami. Overall,
the latter category finds better protection under international law than
those dislocated due to slow-onset climate change, as the displacees
might meet the refugee definition or might be given a temporary
protected status in certain countries.76 Those forced to relocate due to
slow-onset climate change, however, do not qualify for these narrow
exceptions and need to fall back on human rights law in general.

3.2.1 Human rights law and climate induced displacement
Climate change in general will clearly entail a multitude of negative
effects on the realization of internationally recognized human rights.77

Rights such as the right to life, the right to an adequate standard of living,
the right to health, the right to food, the right to housing, the right to
information and a host of other internationally recognized human rights
will be affected by climate change. Moreover, those individuals and
groups that are already in a precarious position, such as women, children
and indigenous peoples living primarily in poorer regions and countries,
are most likely to experience these negative effects.78 As mentioned
supra, the IPCC in 1990 first noted that the greatest single impact of
climate change will be on human migration. Climate induced relocation
may affect a broad range of human rights but certain human rights such

the presupposed links between environmental factors and violent conflict. Due to
space constraints IHL is not discussed in this chapter.

76 Nevertheless, the current TPS designations remain highly discretionary
and too narrow to apply to most cases of climate induced migration. See GMF,
Climate Change and Migration (The German Marshall Fund of the United States
2010) 6, 8.

77 See for a mapping exercise the 2008 report of the International Council on
Human Rights Policy, Climate Change and Human Rights: A Rough Guide. See
also the 2009 report of the Office of the High Commissioner for Human Rights
on the relationship between climate change and human rights, UN Doc.
A/HRC/10/61, 15 January 2009.

78 UN Doc. A/HRC/10/61, paras 42–54.
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as the right to housing, the right to property and land rights will
specifically be affected.79

The fact however that the effects of climate change will clearly affect a
broad range of human rights does not automatically imply that climate
change as such can be labeled as a human rights violation.80 As put
forward by the Office of the High Commissioner for Human Rights
(OHCHR), from a strict legal perspective, labeling the effects of climate
change as human rights violations for which States can be held account-
able is problematic for several reasons.81

Firstly, there is the above-mentioned problem of causality. In practice it
will prove difficult for an individual that cannot fully enjoy his or her
human rights to prove a causal link with climate change especially in the
case of slow-onset climate change. The human right challenges posed by
such climate change are subtle and it is problematic to pinpoint a directly
responsible State. However, as pointed out by Knox, it is possible to
locate the largest emitters of greenhouse gases and therefore, at least in
principle it would be possible to establish that some States are far more
culpable than others.82 Nevertheless, allocation of responsibility remains
a difficult issue. An additional problem regarding climate induced
displacement is, as discussed previously, the fact that global warming is
often only just one cause of relocation. Thirdly, procedures to claim
compensation and reparation under international human rights law are
open to those that have suffered such a violation, in other words after the

79 See, in general: Displacement Solutions, Climate Change Displaced
Persons and Housing, Land and Property Rights (Displacement Solutions
2009), available at http://displacementsolutions.org/files/documents/DS_Climate_
change_strategies.pdf, accessed 5 October 2012.

80 Nevertheless, in 2005 the Inuit filed a claim with the Inter American
Commission on Human Rights directed against the US for their high emissions
of greenhouse gases and the ensuing violations of the human rights of the Inuit.
The Inter American Commission decided not to deal with the Inuit petition,
stating that the information provided did not make it possible to determine
whether the alleged facts would tend to characterize a human rights violation.
For more on this case see Randall S Abate, ‘Climate Change, the United States,
and the Impacts of Arctic Melting: A Case Study in the Need for Enforceable
International Environmental Human Rights’ (2007) 43A(1) Stanford Journal of
International Law 3.

81 UN Doc. A/HRC/10/61, para. 70.
82 John H Knox ‘Linking Human Rights and Climate Change at the United

Nations’ (2009) 33 Harvard Environmental Law Review 477, 489.
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fact, whereas in the case of climate change the effects often concern
projections of future harm.83

For these reasons it will prove very difficult to hold a State responsible
under international human rights law for the effects of climate change,
such as displacement. However, as also noted in the report by the
OHCHR ‘irrespective of whether or not climate change effects can be
construed as human rights violations, human rights obligations provide
important protection to the individuals whose rights are affected by
climate change or by measures taken to respond to climate change’.84

Under international human rights law, States have the obligation to
protect individuals against harm that affects the enjoyment of their
human rights even if they are not directly responsible for those threats.
The obligation of States to protect individuals against threats to the
enjoyment of human rights even though the State is not causing the threat
is firmly grounded in international human rights law. This implies that
States have to take certain measures to protect citizens against foresee-
able risks connected to climate change that may amount to human rights
violations.85 For example, States have the obligation to provide emer-
gency relief policies and to guarantee access to information and partici-
pation in decision-making regarding environmental risks. A failure on the
part of a State to implement such measures will amount to a breach of its
human rights obligations.86 This is an important basis for applying
international human rights law to the effects of climate change, leaving
aside the problematic debate on causality.

3.2.2 Protection for people displaced within a State
The normative framework for those dislocated within a State is better
developed than for those that flee their country due to climate change.
The 1998 Guiding Principles on Internal Displacement protect displaced

83 UN Doc. A/HRC/10/61/, para. 70.
84 UN Doc. A/HRC/10/61, para. 71.
85 UN Doc. A/HRC/10/61, para. 74.
86 The supervisory human rights bodies have addressed such issues on

numerous occasions. For a review of relevant jurisprudence see K Anton and D
Shelton, Environmental Protection and Human Rights (Cambridge University
Press 2011). To mention but one example, in the case of Budayeva and Others v
Russia, the European Court of Human Rights held that a failure to implement
land/planning and emergency relief policies while the authorities were aware of
an increasing risk of a large/scale mudslide, amounted to a violation of the right
to life as provided in Article 2 of the ECHR. Moreover, the State failed in
providing sufficient information on the risk to the community (European Court
of Human Rights, No. 15339–02).
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persons against arbitrary or forced displacement and rights related to
housing and property restitution.87 The definition of a displaced group in
the Guiding Principles is of a descriptive nature and non-exhaustive.
According to the Guidelines, internally displaced persons are:

persons or groups of persons who have been forced or obliged to flee or to
leave their homes or places of habitual residence, in particular as a result of or
in order to avoid the effects of armed conflict, situations of generalized
violence, violations of human rights or natural or human made disasters, and
who have not crossed an internationally recognized border.

In the case of forced relocation, the displaced will qualify as a vulnerable
group with a right to increased assistance and protection. Nevertheless,
the effects of climate change might cause relocation that does not fit in
the broad definition of IDPs, for example when people move pre-
emptively. In other words, the Guiding Principles fall short of offering
protection to persons forced to relocate following slow-onset climate
change unless the reasons for their relocation (drought etc.) are consid-
ered as disasters. Moreover, the Guiding Principles are also considered
weak due to their non-binding nature.

If the Guiding Principles do not apply or fall short of offering adequate
protection, general human rights law protects the internally displaced.
International human rights law explicitly recognizes certain groups, such
as women, children or indigenous peoples, as vulnerable groups. How-
ever, this is not the case with those displaced by climate change.
Nevertheless, States have the obligation to respect, protect and fulfill the
human rights of all people within their jurisdiction.88 This means that
persons affected by climate induced displacement within the borders of a
country are entitled to the full range of human rights guarantees that the
State is obligated to provide in line with the human rights treaties it has
succeeded to.89 People that suffer human rights violations due to climate
induced dislocation within national borders will thus have to turn to that
given State. However, these countries usually are developing countries

87 UN Doc. E/CN.4/1998/53/Add.2, Annex, Principle 1, para. 1 and Principle
6, para. 1.

88 See, for example, Article 2 International Covenant on Civil and Political
Rights (ICCPR), Article 1 of the European Convention on Human Rights
(ECHR) and Human Rights Committee, ‘General Comment 31 on Article 2 of
the Covenant: The Nature of the General Legal Obligation Imposed on States
Parties to the Covenant’ (21 April 2004).

89 See the Guiding Principles on Internal Displacement (UN Doc.E/CN.4/
1998/53/Add.2, Annex 1), Principles 1, para. 1 and 6, para. 1.
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and access to justice in these States will often prove problematic. Even
more problematic is the justifiability where it concerns economic, social
and cultural (ESC) rights, a category of rights notably affected by climate
induced displacement. In many jurisdictions, ESC rights cannot be
invoked before a court of law.90

3.2.3 Protection for climate induced displacees across borders
If a person flees across a national border due to environmental factors,
this person will be entitled to general human rights guarantees in a
receiving State in line with the human rights obligations of that State.91 A
particularly relevant treaty in this respect is the International Convention
on the Protection of the Rights of Migrant Workers and Members of their
Families. However, as mentioned previously, climate displacement nota-
bly affects poorly developed regions of the world. In practice, therefore,
the reliance on the receiving State to guarantee the human rights of EDPs
often will prove illusory.

It is therefore essential also to examine whether States under inter-
national human rights law have extraterritorial obligations that might
offer protection to people that have been displaced due to climate change.
The human rights obligations of States under most human rights treaties
are limited to those that are within their jurisdiction.92 The International
Covenant on Economic, Social and Cultural Rights (ICESCR), however,
does not have such a restricting jurisdictional clause. Article 2 (1),
provides that:

Each State Party to the present Covenant undertakes to take steps, individually
and through international assistance and co-operation [emphasis added,
MG/NJ], especially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realization of the

90 At the international level an optional protocol containing an individual
right to complain about violations of the rights enshrined in the ICESCR, was
adopted and opened for signature in 2009. The justifiability of ESC rights will
greatly improve when this Optional Protocol enters into force, which will be the
case after ten ratifications. At the time of writing, eight states have ratified the
Optional Protocol.

91 Certain human rights provisions may prohibit a State from returning the
environmentally displaced. For more on this see infra the section on non-
refoulement/complementary protection.

92 See, for example, Article 2(1) ICCPR, which states that ‘each party to the
present covenant undertakes to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present
covenant’.
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rights recognized in the present Covenant by all appropriate means, including
particularly the adoption of legislative measures.

Consequently, ESC rights are generally considered to have an extra-
territorial component. The obligation of States to respect and protect
these rights is not restricted to a given’s State jurisdiction.93

Moreover, Article 2(1) ICESCR explicitly refers to international
cooperation in order to realize the rights in the Covenant.94 According to
Article 2(1) of the ICESCR, States are obliged to undertake joint and
separate action to achieve the full realization of the rights in the
Covenant.95 Developed States have a particular responsibility and interest
to assist the poorer developing States.96 This is important as climate
induced relocation will mostly affect poorer parts of the world. The
Committee supervising the ICESCR has held that this obligation entails,
inter alia, the obligation to ‘take steps through international cooperation
and assistance, depending on the availability of resources, to facilitate the
fulfillment of human rights in other countries, including disaster relief,
emergency assistance, and assistance to refugees and displaced per-
sons’.97 The ICESCR is particularly relevant for those that are displaced
due to climate change as this will frequently imply a violation of ESC
rights such as the right to housing, an adequate standard of living or the
right to health. Furthermore, the ICESCR requires that States pay special
attention to those that fall victim to natural disasters and people living in
disaster-prone areas.98 The duty of international cooperation can also be
found in other international human rights instruments such as the
Convention on the Rights of the Child,99 the Convention on the Rights of

93 For more on the extraterritorial dimension of human rights see the 2011
Maastricht Principles on Extraterritorial obligations of States in the Area of
Economic, Social and Cultural Rights; and Michal Gondek, The Reach of Human
Rights in a Globalizing World: Extraterritorial Application of Human Rights
Treaties (Intersentia 2009).

94 See also Articles 11(1), 15(4), 22 and 23 ICESCR.
95 See, inter alia, General Comment No. 19 (2008).
96 General Comment No. 3 (1990).
97 Emphasis added. See, e.g., General Comment No. 12 (1999) on the right

to adequate food (Article 11); No. 13 (1999) on the right to education (Article
13); No. 14 (2000) on the right to the highest attainable standard of health
(Article 12); and No. 15 (2002) on the right to water (Articles 11 and 12 of the
Covenant).

98 General Comment No. 12, para. 13.
99 Articles 4 and 24(4).
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People with Disabilities100 and in the Declaration on Development.101 As
brought forward by the OHCHR, this complements the principle of
‘common but differentiated responsibilities’ laid down in the United
Nations Framework Convention on Climate Change (UNFCCC).102

This obligation of international cooperation is crucial in the light of
climate induced displacement. It is clear that climate change as a cause of
displacement can only be addressed by means of international
cooperation. Thus States are not only obliged to implement treaties
within their jurisdictions but also to contribute, through international
cooperation, to global implementation. Knox argues that the human
rights obligation to cooperate ‘requires the international community to
establish a global polity for the purpose of addressing climate change’.103

In light of the topic at hand it can be argued that the international human
rights duty to cooperate obligates States to draw up a global instrument
addressing climate induced displacement.

Notwithstanding the importance of the obligations of international
cooperation, enforcing the international obligations that States have
according to the international human rights treaties remains problematic.

3.2.4 Non-refoulement/complementary protection
As discussed previously, climate change does not provide people relocat-
ing to other countries with a right of entry based on the prime
international document, the 1951 Refugee Convention. Nevertheless,
those that are forcibly displaced from their homes to another State might
find protection from other obligations under international human rights
law that the receiving States might have. This is known as ‘complemen-
tary protection’, because it complements the Refugee Convention.104

Complementary protection follows from the principle of non-
refoulement, which implies that asylum seekers already present within a
jurisdiction cannot be removed by that State to a country where the
person will face a real risk of persecution or exposure to torture, inhuman
treatment or other serious human rights violations. The principle of
non-refoulement has been enshrined in several human rights provisions
such as the prohibition of torture and other inhuman or degrading

100 Article 32.
101 Articles 3, 4 and 6.
102 UN Doc.A/HRC/10/61, para. 87.
103 Knox, above note 82 at 495–496.
104 For a detailed study on complementary protection see, Jane McAdam,

Complementary Protection in International Refugee Law (Oxford University
Press 2007).
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treatment (Article 3 EHCR, Article 7 ICCPR and Article 3(1) Convention
Against Torture (CAT). Overall, it has been concluded that the level of
complementary protection is lower than that provided for in the Refugee
Convention.105 Nevertheless, EDPs may find some protection from the
obligations of receiving States that follow from the human rights
provisions on non- refoulement. It has been argued that under certain
circumstances returning a person who has been displaced due to climate
change could amount to inhuman or degrading treatment in violation of
non-refoulement provisions such as Article 3 ECHR.106 ‘Degrading
treatment’ may entail the denial of sufficient basic services necessary for
a dignified existence. It is conceivable that an EDP will be confronted
with such circumstances when returned. The receiving State returning
such a person would then be in violation of its obligations under, for
example, Article 3 ECHR and the displaced person could subsequently
bring such a case to the attention of the supervisory body, the European
Court of Human Rights.107 However, as brought forward by McAdam,
the chances of this complementary protection mechanism based on
Article 3 ECHR becoming a meaningful protection mechanism is slim.
She argues that it will only be under the most exceptional circumstances
that a lack of resources will be found to be a reason prohibiting forced
return.108

3.2.5 The responsibility to protect and climate induced
displacement

From the above it becomes clear that the dependency on a single State to
address climate induced migration is problematic in the face of this
global phenomenon. Recently, a concept has been developed that rises
above the single State approach and might prove beneficial to addressing
the problems created by climate induced migration. There is widespread
recognition that large-scale deprivation of basic human rights cannot be
considered to belong to the domestic jurisdiction of a State. From this
idea of ‘responsible sovereignty’109 the concept of the ‘Responsibility to

105 Jane McAdam, ‘The European Qualification Directive, The Creation of a
Subsidiary Protection Regime’ (2005) 17 International Journal Of Refugee Law
461.

106 Margit Ammer, Climate Change and Human Rights. The Status of
Climate Refugees in Europe (Boltzmann Institute 2009) 58.

107 Ibid. at 59.
108 McAdam, above note 105.
109 The then Secretary-General’s Special Representative for Internally Dis-

placed Persons, Francis Deng, is thought to be the first to coin the phrase
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Protect (R2P)’ has developed. It has been argued that it might offer an
avenue for creating obligations for States vis-à-vis people that are
displaced due to climate change.110 R2P, first developed by the Inter-
national Commission on Intervention and State Sovereignty (ICISS),
focuses on the protection of every State towards its own population from
certain threats.111 If a State fails in living up to this responsibility to
protect its population, the international community, especially through
the UN Security Council, must bear the responsibility. It may be argued
that climate change will lead to mass migration threatening regional and
international stability. Based on this the UN Security Council would have
the responsibility to use its Chapter VII powers to intervene. However,
military intervention must be seen as a measure of last resort. R2P
imposes a range of positive duties upon States to take steps to prevent
victimization, statelessness and generally to address the grave circum-
stances of those living without any protection of their human rights.112

Initially, the R2P concept explicitly mentioned disasters of a big magni-
tude as falling within the scope of R2P.113 However, in 2005 the United
Nations General Assembly114 and, a year later, the Security Council115

adopted a much narrower reading of R2P limiting the concept to cases in
which a population is in need of protection from acts of genocide, ethnic
cleansing, war crimes and crimes against humanity. Since then, it has
been denied that R2P applies to environmental crises.116 However, it has
been argued that when a State deliberately causes serious injury to its

‘responsible sovereignty’. Francis M Deng, ‘Frontiers of Sovereignty: A Frame-
work of Protection, Assistance, and Development for the Internally Displaced’
(1995) 8(2) Leiden Journal of International Law 249–286.

110 Ammer, above note 106 at 64.
111 International Commission on Intervention and State Sovereignty, The

Responsibility to Protect (ICISS 2001). R2P developed from the efforts to design
an international system to protect IDPs. See Roberta Cohen, Reconciling R2P
with IDP Protection (Global Responsibility to Protect 2010) 15–37.

112 B Barbour and B Gorlick ‘Embracing the Responsibility to Protect. A
Repertoire of Measures Including Asylum for Potential Victims’ (2008) 20(4)
International Journal of Refugee Law 465.

113 ICISS, above note 111 at 33.
114 UN Summit Outcome Document 2005, UN Doc. A/Res/60/1.
115 UNSC Resolution 1674 (2006) S/RES/1674 (2006) 28.04.2006, para. 4.
116 See, for example, the speech by the UN Secretary General in 2008

warning that the concept of R2P should not be stretched beyond the 2005
consensus. Ban Ki-Moon, Address of the UN Secretary General at event on
Responsible Sovereignty, International Cooperation for a Changed World, 15
July 2008.

98 Research handbook on climate change and adaptation law

Columns Design XML Ltd / Job: Verschuuren-Research_Handbook_Climate_Change / Division: 04Chapter4 /Pg. Position: 29 / Date:
1/5



JOBNAME: Verschuuren PAGE: 30 SESS: 3 OUTPUT: Thu May 2 13:50:46 2013

civilian population by inaction this might invoke R2P.117 It remains to be
seen how useful the concept of R2P will be especially in the context of
the slow onset of climate induced migration.

This section has shown that international human rights law does offer a
limited degree of protection to people displaced as a result of climate
change. Yet, the reliance on a single State to ensure that EDPs can enjoy
their human rights is problematic. But the international human rights
framework does contain some extraterritorial obligations that are relevant
for the protection of EDPs. The duty of international cooperation, as has
been laid down in several international human rights instruments, pro-
vides a potentially important foundation upon which to build an inter-
national framework addressing the effects of climate induced
displacements. However, many legal gaps in protection remain, especially
where it concerns cross-border displacement following slow-onset
climate change.

3.3 Environmental Law Approach

Another way to approach the problem of climate induced displacement is
through international environmental law, as it lays down the general
responsibility of States for environmental damage and deals specifically
with the issue of climate change. However, the question of responsibility
under international environmental law, especially in the context of
climate change-related effects, is a very controversial issue. There are
ongoing debates whether responsibility towards the people induced to
displacement by climate change can be based on the principles and rules
of international environmental law. The relevance of these principles and
rules for the problem of climate induced displacement will be discussed
in the following section.

3.3.1 Principles of environmental law
One of the fundamental rules of international customary law is that every
State shall be held responsible for transboundary environmental harm.118

This principle is well established and was already expressed in 1941 in
the conclusions of the Trail Smelter case:

no State has the right to use or permit the use of its territory in such a manner
as to cause injury by fumes in or to the territory of another or the properties

117 Anton and Shelton, above note 86 at 763 (quoting Roberta Cohen).
118 Trail Smelter Arbitration, United States v Canada [1938–1941] III RIAA

[1905] 33.
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or persons therein, when the case is of serious consequence and the injury is
established by clear and convincing evidence.119

In environmental law, this is reflected in the ‘no harm principle’, which is
widely recognized and has been laid down in Principle 21 of the 1972
Stockholm Declaration and in Principle 2 of its successor, the 1992 Rio
Declaration. Especially after the 1996 Advisory Opinion of the Inter-
national Court of Justice (ICJ) on The Legality of the Threat or Use of
Nuclear Weapons there can be no doubt that these provisions reflect a
rule of international customary law.120 Both Declarations establish the
sovereign right of States to exploit natural resources, and their respective
responsibility to ensure that the activities within their jurisdiction or
control do not cause damage to the environment of other States or of
areas beyond national jurisdiction.121

When a rule of customary international law, such as the ‘no harm rule’,
is breached, States can be held responsible for the damages. To bring
forth such a responsibility it has to be established that there is: (a) a
wrongful act attributable to a State; (b) a causal link between the activity
and damage; (c) a violation of either international law or a violation of a
duty of care, which is (d) owed to the damaged State.122 Yet, in case of
responsibility for climate change, particularly in case of responsibility
towards people displaced by climate change, proving these elements is
highly challenging.

Even if the damaging activity causing climate change can be attributed
to a particular State (as might be possible as mentioned earlier by
identifying the top emitters of greenhouse gases (GHG)), the question of
causation, as in the case with general causation between climate change
and population movement, is likely to stay an insuperable obstacle. In
this context, it is important to distinguish between general and specific
causation. The first one concerns the general link between the amount of

119 Ibid.
120 Philippe Sands and Jacqueline Peel, Principles of International Environ-

mental Law (3rd edn, Cambridge University Press 2012) 196.
121 Declaration of the United Nations Conference on the Human Environ-

ment (Stockholm Declaration) UN Doc. A/CONF/48/14/Rev.1 (16 June 1972),
principle 21, Declaration of the United Nations Conference on the Human
Environment (Rio Declaration) UN Doc. A/CONF/151/26/Rev.1 (1992), prin-
ciple 2.

122 Richard S J Tol and Roda Verheyen, ‘State Responsibility and Compen-
sation for Climate Change Damages – a Legal and Economic Assessment’ (2004)
32 Energy Policy 1111.
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anthropogenic emissions of greenhouse gases and climate change dam-
ages. This type of causation has universal scientific support and is
confirmed by a number of IPCC reports.123 Specific causation however
requires cogent evidence that a particular activity has caused a specific
type of damage.124 Legally speaking, it is problematic to establish that a
certain State has caused damage to a particular individual or group of
individuals by virtue of its greenhouse gas emissions.125 All States to
some extent have contributed to climate change. To determine that the
emission of the particular State has caused the concrete climate related
effect, which results in population movement, more likely will be
impossible.

Among other reasons which hamper the establishment of causation
between a damaging activity and harm, are the spatial and temporal
factors. Firstly, States that have caused the harm are more likely to be
geographically remote from those who will suffer the consequences.
Namely, according to some scientific projections one of the effects of
global warming may be the shift of the southern hemisphere cyclone belt
to the south. If these prognoses come true the number of cyclones will
increase enormously in Oceania, which will result in significant destruc-
tion and death. However, the causes of such grave effects will be
geographically diffuse, as millions of people from different parts of the
world have contributed to climate change. Moreover, people who are
harmed will be remote in time from those who have harmed them.
Certain Pacific islands, such as Kiribati and Tuvalu may be wiped off the
face of the Earth in twenty-first century, because of people’s behavior
during the nineteenth and twentieth century.126

Therefore, it seems that the problem of causation presents an insuper-
able obstacle in establishing the responsibility under the ‘no harm rule’
and does not allow for application of this legal principle in cases with
EDPs.

Another principle of international customary law, which might be
relevant for the protection of those displaced due to climate change, is
the ‘polluter pays principle’. This principle provides that:

123 For example IPCC, above note 20.
124 Tol and Verheyen, above note 122 at 1112.
125 Jane McAdam, ‘Environmental Migration Governance’ (2009) 1 UNSW

Law Research Paper 21.
126 Stephen M Gardiner et al., Climate Ethics: Essential Readings (Oxford

University Press 2010) 84.
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[N]ational authorities should endeavor to promote the internalization of
environmental costs and the use of economic instruments, taking into account
the approach that the polluter should, in principle, bear the costs of pollution,
with due regard to the public interests and, without distorting international
trade and investment.127

This principle has great relevance for EDPs. Developed countries have
contributed the most to global warming. However, as discussed above,
due to their geographical location and their poor adaptation capacity,
developing countries are going to suffer the most of its consequences.
The fact that developing countries are not blameworthy for climate
change and usually have a limited capacity to deal with the problem
makes the financial assistance from those who have caused the problem a
logical and fare obligation. In fact in 2010 at the Conference on Climate
Change in Cancun (COP16) it was decided to establish a Green Climate
Fund, as an operating entity of the financial mechanism of the
UNFCCC.128 The main objective of the Fund is to promote the achieve-
ment of the UNFCCC’s goals. This contribution is planned to be done
through:

providing support to developing countries to limit or reduce their greenhouse
gas emissions and to adapt to the impacts of climate change, taking into
account the needs of those developing countries particularly vulnerable to the
adverse effects of climate change.129

Nevertheless, the ‘polluter pays principle’ has not received a lot of
support and attention among States and in case law. Its legal content
remains unclear and it is very doubtful that this principle has achieved
the status of a generally applicable rule of customary international law,
except perhaps in relation to States in the European Union, the United
Nations Economic Commission for Europe (UNECE) and the Organ-
isation for Economic Co-operation and Development (OECD).130

Overall, it can be concluded that principles of international environ-
mental law do not provide a sufficient ground for dealing with people

127 Declaration of the United Nations Conference on the Human Environ-
ment (Rio Declaration) UN Doc. A/CONF/151/26/Rev.1 (1992) Principle 16.

128 Report of the Conference of the Parties on its sixteenth session, held in
Cancun from 29 November to
10 December 2010, FCCC/CP/2010/7/Add.1, para. 102.

129 Green Climate Fund Report of the Transitional Committee, Draft decision
-/CP.17, Annex, Objectives and guiding principles.

130 Sands and Peel, above note 120 at 229.
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induced to displacement by climate change. Even though, the ‘no harm
rule’ and ‘polluter pays principle’ prima facie seem to be relevant, in
practice their application is hampered. With regard to the first rule, the
issue of causation poses an obstacle to establishing responsibility,
whereas the legal status of the ‘polluter pays principle’ raises a lot of
doubts. There is no case law on this issue yet. Furthermore, as has been
already emphasized, pre-emptive actions are crucial in case of climate
induced displacement, as they help to avoid uncontrolled migration
flights, conflicts and other instabilities. Yet, principles of international
environmental law do not promote mitigation and adaptation to climate
change, while these are crucial for people induced to relocate, as they can
help to avoid displacement.

3.3.2 The UNFCCC and the Kyoto Protocol
Treaties in international environmental law are more concrete than the
above-discussed principles and play a more significant role. The
UNFCCC and the Kyoto Protocol131 lay down rules which are better
defined and provide for more differentiated obligations regarding
implementation, control and enforcement of environmental rules and
standards.132

The UNFCCC, which entered into force in 1994, is the prime
international instrument that deals with the issue of climate change. The
main goal of the Convention, as stated in Article 2 is:

stabilization of greenhouse gas concentrations in the atmosphere at a level
that would prevent dangerous anthropogenic interference with the climate
system. Such a level should be achieved within a time-frame sufficient to
allow ecosystems to adapt naturally to climate change, to ensure that food
production is not threatened and to enable economic development to proceed
in a sustainable manner.

Among the UNFCCC principles which can be relevant to climate induced
displacement, is the requirement for the developed States Parties to take a
lead in the protection of the climate system for the benefit of present and
future generations, on the basis of equity and‚ in accordance with

131 United Nations Framework Convention on Climate Change (New York, 9
May 1992), (1992) 31 ILM 849, entered into force 21 March 1994, and Kyoto
Protocol to the United Nations Framework on Climate Change, UN Doc
FCCC/CP/1997/7/Add. 1 (Kyoto, 10 December 1997), (1998) 37 ILM 22,
entered into force 16 February 2005.

132 Tol and Verheyen, above note 122 at 1114.
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common but differentiated responsibilities and respective capabilities.133

Another essential provision of the UNFCCC is that the specific needs of
developing States Parties, especially those that are particularly vulnerable
to the adverse effects of climate change and those that would have to bear
a disproportionate burden under the UNFCCC, should be given full
consideration.134 Furthermore, the Parties are required to take precaution-
ary measures to prevent or minimize the causes of climate change and
mitigate its adverse effects. This principle also lays down that the ‘lack of
full scientific certainty should not be used as a reason for postponing
precautionary measures’ where there are threats of serious or irreversible
damage.135

With regard to climate change mitigation and adaptation, the Kyoto
Protocol and the UNFCCC contain a number of more specific provisions
which potentially can be relevant for people induced to displacement by
climate change. First of all, Article 4(1)(b) UNFCCC obliges all Parties
to:

formulate, implement, publish and regularly update national and, where
appropriate, regional programmes containing measures to mitigate climate
change (…) and measures to facilitate adequate adaptation to climate
change136

This provision makes clear that adaptation is not a provisional obligation,
but rather a binding rule for the Parties. Further, the UNFCCC requires
all the developed countries (so-called Annex II countries) to assist the
developing countries in meeting the costs of adaptation to the effects of
climate change.137 Thirdly, the Kyoto Protocol establishes the Adaptation
Fund that aims to finance concrete adaptation projects and programs in
developing countries which are parties to the Kyoto Protocol, and which
are particularly vulnerable to the adverse effects of climate change. The
Fund is financed from the revenues from operation of the Clean
Development Mechanism and other sources of funding.138

However, if we analyze the wording of the UNFCCC, it becomes clear
that it only foresees partial funding of adaptation measures by Annex II
countries. The way, in which Article 4(4) is formulated, using the term
‘assist’, makes clear that there is no straight obligation for Annex II

133 Article 3(1).
134 Article 3(2).
135 Article 3(3).
136 Article 4(1)(b).
137 Articles 4(3), 4(4).
138 See extensively Chapter 2.
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countries to bear the full costs of adaptation in all developing coun-
tries.139 With regard to the responsibility for breaching the obligations of
the UNFCCC and the Kyoto Protocol, there are also no clear grounds for
bringing such a claim. Article 2 of the UNFCCC only establishes the
objective of preventing any damage to the climate system, but does not
prohibit the GHG emissions as such. As to the Kyoto Protocol, it also
does not tackle the issue of damage, even though it sets legally binding
targets. The Protocol presents in Article 2 the list of requirements which
Parties are obliged to meet in order to reach reduction targets. However,
the way to implement the policies stays largely at the States’ discretion,
and can be implemented in accordance with national circumstances.
Therefore, while the European Union had chosen for more fixed and
mandatory regulations, other States, such as Canada, Australia and some
other Annex I Parties, have left themselves some space for deviation.140

The policies and measures prescribed in Article 2 cannot be considered
as being mandatory and, thus, establishing respective responsibility does
not seem feasible.

Implicitly, the issue of climate induced migration was first mentioned
in the UNFCCC assembly text in December 2008.141 Since then, there
have been heated discussions and a lot of research on the issue, which
ultimately resulted in the Cancun Agreement – the outcome of the 2010
Conference on Climate Change in Cancun (COP16). The Agreement:

invites all Parties to enhance action on adaptation … by undertaking …
measures to enhance understanding, coordination and cooperation with regard
to climate change induced displacement, migration and planned relocation,
where appropriate, at national, regional and international levels.142

COP16 also created an Adaptation Committee and a Subsidiary Body for
Implementation (SBI) work program on loss and damage where the issue

139 Tol and Verheyen, above note 122 at 1115.
140 Benjamin J. Richardson, ‘Kyoto Protocol to the United Nations Frame-

work Convention on Climate Change’ (1998) 2 New Zealand Journal of
Environmental Law 253.

141 Division of International Protection, Climate Change Induced Displace-
ment: Adaptation Policy in the Context of the UNFCCC Climate Negotiation
(UNHCR Legal and Protection Policy Research Series 2011) 4.

142 Report of the Conference of the Parties on its sixteenth session, held in
Cancun from 29 November to
10 December 2010, FCCC/CP/2010/7/Add.1.
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of longer term foreseeable impacts such as sea-level rise and desertifica-
tion could have implications for society, and established a new Green
Climate Fund.143

Even though the issue of climate induced displacement was introduced
to the UNFCCC agenda, the answer to the question whether the
UNFCCC can be used for effective protection of people at risk of climate
induced displacement, or as a basis for claiming certain States to be
responsible for such protection, is still not positive. This is despite the
shown fact that the UNFCCC recognizes the specific needs of developing
countries, and that the principle of ‘common but differentiated responsi-
bilities and respective capabilities’, which requires developed State
Parties to ‘take the lead in combating climate change and the adverse
effects thereof’ is a continuing theme throughout the UNFCCC.144 When
it comes to actual responsibility for damaging activities and especially
responsibility towards EDPs, it appears too difficult to identify specific
State obligations under the UNFCCC. The main reason for that lies in the
fact that the UNFCCC sets up mainly common goals, shared principles
and general interests of the international community and leaves States a
lot of room for maneuver. It does not explicitly provide for specific State
obligations and does not resolve the issue of State responsibility either
for adaptation, or for damages. Another reason is that the Convention
does not address the issue of climate induced displacement directly. Both,
the UNFCCC and the Kyoto Protocol are silent about this problem and
do not include any provisions concerning specific assistance or protection
for those who will be directly affected by the effects of climate
change.145

Ultimately, it can be concluded that at the current stage environmental
law has too many limitations to be considered an effective legal frame-
work for addressing the issue of climate induced displacement and does
not offer sufficient protection to EDPs. Furthermore, neither international
customary law, nor the provisions of the UNFCCC and the Kyoto
Protocol contain any specific provisions on climate induced displacement
or responsibilities towards its victims. Even though the 2010 COP16
made a positive contribution towards the recognition of the issue by the

143 Report of the Conference of the Parties on its sixteenth session, held in
Cancun from 29 November to
10 December 2010, FCCC/CP/2010/7/Add.1. See extensively Chapter 2.

144 See Article 3(1).
145 Informal Group on Migration Displacement and Climate Change of the

IASC, Climate Change, Migration and Displacement: Who will be affected?
(IASC Working paper 2008).
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international community, in order to make an actual improvement, further
modifications of the environmental legal regime are required.

4 CONCLUSIONS AND OUTLOOK

Climate change and climate change related events have a horrific impact
not only on the environment, but also on human inhabitants. The number
of natural catastrophes increases as swiftly as the number of people who
have to relocate because of them. Should the existing prognoses come
true, we can expect between 50 million and 350 million climate migrants
by 2050. In the current chapter we have investigated the state of existing
international law with regard to the issue of climate induced displacement
and examined limitations and opportunities in providing legal protection
to this group of people. The undertaken analysis allows us to draw the
following conclusions.

First of all, as has been shown, the nature of the relationship between
climate change and population movement is considered to be highly
controversial. This results in numerous associated problems, such as the
difficulty in conceptualizing people displaced by climate change and
granting them a legal status. Nevertheless, the numerous prognoses made
by the top scientific bodies and the UN agencies, and the analysis of the
concrete impacts of climate change on certain regions show that there is
enough evidence that some areas will become completely unsuitable for
living as a result of changing climate. This will leave people no other
choice than to relocate. Directly or indirectly, climate change will spur
large-scale population displacement threatening regional and global sta-
bility. Therefore, it has been argued that instead of getting bogged down
in theoretical disputes, policy-makers, politicians and scholars should set
the priority on the search for ways to provide a timely response to the
issue and protect EDPs.

In that light the current chapter has presented an overview of existing
international legal frameworks which potentially can be applied to the
issue of climate induced displacement.

The first regime that has been considered is international refugee law,
as this is the main instrument at the international level that focuses on the
protection of displaced populations. Yet, as has been shown, the attempt
to apply refugee law to people induced to displacement by climate
change is problematic. The central obstacle is that the definition of
‘refugee’ under the Refugee Convention does not extend to include
people displaced by climate change. There are suggestions that this can
be overcome by extending the conventional definition. Nevertheless, this
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solution seems to overlook some important points. One of them is that
the amendment of the Refugee Convention will undermine the protection
of political refugees. The UNHCR, which is the main institution with the
mandate to assist and protect refugees, is already overloaded with work
and lacks financial resources and capacity to assist those people for
whom the Refugee Convention was initially created. Should people
displaced by climate change be granted a refugee status, the entire
refugee regime may collapse. Moreover, it should be kept in mind that
some of the countries most severely affected by the issue of climate
induced displacement, such as India and Bangladesh are not parties to the
Refugee Convention. It is very doubtful that they will have any incentives
to join the Convention in future. The underlying rule of the Refugee
Convention is that the first host country has to accept refugees. For India
the ratification of the Refugee Convention will mean the acceptance of
unbearable obligations towards the growing flow of refugees from
Bangladesh. Clearly, it is very unlikely that potential host States will be
in favor of the extension of the Refugee Convention.

The second legal framework considered in this chapter is that of
international human rights law. This is a potentially interesting frame-
work in light of the problems caused by the issue of causality. Under
international human rights law, States have the obligation to protect
individuals against harm that affects the enjoyment of their human rights
even if the State in question is not directly responsible for those threats.
Human rights law thus provides a way to bypass the causality issue,
which proves to be a significant stumbling-block to including EDPs in
international legal frameworks offering protection. On paper, EDPs enjoy
all human rights protection that the State they are in is obliged to ensure
according to the international human rights treaties they have signed up
to. In practice, however, this protection will often prove hard to invoke.
The importance of the human rights framework for the protection of
EDPs lies in the extraterritorial obligations that can be detected such as
the international obligation to cooperate and provide assistance. This can
be seen as a building block upon which a framework for the protection of
EDPs can be built.

Another international legal framework which has been investigated as
potentially relevant to the issue of climate induced displacement, is
international environmental law, as it lays down the responsibility of
States for environmental damage and deals specifically with the issue of
mitigation and adaptation to climate change. Nevertheless, the current
analysis has shown that neither customary international law nor the
provisions of the UNFCCC and the Kyoto Protocol contain any concrete
rules that can help protect people displaced by climate change. At the
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same time, the research has revealed certain positive features and
initiatives towards the recognition of the issue of climate induced
displacement within the international environmental legal framework.
Therefore, some scholars argue that the problem can be tackled through
the amendment of the UNFCCC with a separate protocol, which will
focus specifically on the issue of climate induced displacement. The
supporters of this solution state several reasons to justify its efficiency.
First of all, the UNFCCC has a vast membership, and a lot of developing
countries affected by climate change, such as Bangladesh, Tuvalu,
Kiribati, and many of the affected African States, are currently among its
Parties. The second important advantage arises from the fact that the
principle of common but differentiated responsibilities is currently
embedded into the UNFCCC, making it attractive for the States threat-
ened by climate change to be supportive of such a protocol. Furthermore,
the institutional regime under the UNFCCC is already established,
functioning, and there is even an international arena, such as the
Conference of the Parties, where this proposal can be introduced and
discussed.

Lastly it should be mentioned that some scholars and policy-makers
suggest creating a completely new convention, which will focus specific-
ally on people displaced by climate change. An apparent advantage of
this approach is its ability to reflect upon the major problems associated
with climate induced displacement and to take into account all the
previous relevant findings. However, the creation of the new legal
instrument is, at the same time, a very time-consuming process. It
requires bringing together large number of components, such as the
political will, creation of respective institutions, and the sources of
sufficient funding. Therefore, taking into account the urgency of the
problem, negotiation of a new instrument might be not feasible.

Overall, it can be concluded that at the current stage, the issue of
population displacement as a response to climate change is still associ-
ated with numerous uncertainties and remains debatable among scholars
and politicians. The way to define and conceptualize this group of people
remains unclear. This leads to the further confusions on whether the
existing body of international law can regulate the issue of climate
induced displacement and whether it can provide people with a sufficient
level of protection. However, as the problem emerges at a dramatic
speed, the international community cannot afford to further postpone
addressing the problem of climate induced displacement and must decide
on the framework suitable for the protection of people displaced by
climate change without further delay.
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1. Introduction

‘I still remember that fateful day, when I lost everything’1
This could be an intriguing prologue from a TV drama, but sadly, this is a quote from a real interview 

with one of the former residents of Lohachara Island – the island whose submergence was reported by 
Indian researchers in December 2006.2 Jyotsna Giri had been living on Lohachara Island for more than 
forty years, had a family and quite a successful household there. Tides had never been benevolent to the 
islanders, slowly washing away crops and constructions. Among other things, the only tube well, which 
provided the island with drinking water, was eroded. This induced people to travel for water to the 
surrounding islands.

Upon her return from one of these regular trips for water, Jyotsna Giri found half of her house had 
been washed away. Slowly, the entire island became submerged. More than 4,000 people were rescued 
and rehabilitated to a refugee colony. Jyotsna Giri and her family remained in refuge for a few days and 
then moved to the northern part of the island where they constructed a new house. They have now been 
living there for more than 15 years, with no agricultural land or cattle, working hard as daily labourers.3

The unfortunate story of Jyotsna Giri, a story of someone who had to relocate due to the critical 
inundation and the rising sea level, is not a unique case in global history. In 1995, half of Bhola Island 
in Bangladesh was permanently flooded, forcing half a million people to relocate.4 In 1999, two Kiribati 
islands, Tebua Tarawa and Abenuea, completely disappeared underwater.5 Among others are the Cartaret 
Islands in Papua New Guinea, where in 2005 it was decided to relocate 1000 residents to Bougainville, a 
larger island 62 miles away.6 

*	 PhD	Researcher,	Department	of	European	and	International	Public	Law,	Tilburg	Law	School,	Tilburg	Sustainability	Centre,	the	Netherlands,	
email:	M.Gromilova@uvt.nl. I	would	 like	 to	 thank	 the	anonymous	referees	 for	 their	useful	comments	and	the	editorial	board	of	 the	
Utrecht	Law	Review	for	careful	editing	of	this	article.	As	well	I	thank	Professor	Jonathan	Verschuuren	and	Professor	Nicola	Jägers	for	their	
valuable	and	constructive	advice	and	support.	All	errors,	however,	remain	mine.	

1	 WWF-India,	Sundarbans: Future Imperfect Climate Adaptation Report, WWF-Ind Report, 2010, p. 9.
2	 ‘Disappearing	world:	Global	warming	claims	tropical	island’,	The Independent,	24	December	2006,	available	at	<http://www.independent.

co.uk/environment/climate-change/disappearing-world-global-warming-claims-tropical-island-429764.html>	 (last	 visited	 9	 December	
2013).

3	 WWF-India,	supra	note	1,	p.	9.
4	 E.	 Wax,	 ‘In	 Flood-Prone	 Bangladesh,	 a	 Future	 That	 Floats’,	 The Washington Post,	 27	 September	 2007,	 available	 at	 <http://www.

washingtonpost.com/wp-dyn/content/article/2007/09/26/AR2007092602582.html>	(last	visited	9	December	2013).
5	 J.	Vidal,	 ‘Pacific	Atlantis:	first	 climate	 change	 refugees’,	The Guardian,	 25	November	2005,	 available	at	<http://www.guardian.co.uk/

environment/2005/nov/25/science.climatechange>	(last	visited	9	December	2013).
6	 O.	Brown,	Migration and Climate Change,	IOM	Migration	Research	Series	no.	31,	2008,	p.	26.
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The consequences of such relocations are often dreadful. The human influx to an already populated 
territory often implies an increasing competition for scarce resources, including jobs, food and water; 
an overwhelmed social infrastructure; and aggravated cultural and ethnical tensions.7 This ultimately 
impacts economic, political and social stability and the human rights of the actors involved (both those 
who have to relocate and host populations).8 

At the same time, the present rate of climate change and the prognoses for the future confirm that 
for some regions, at a certain point in time, perhaps sooner than we expect, resettlement will be the only 
remaining option. According to estimates, 600 million people live in areas within 10m above sea level 
today.9 As emphasized by the Intergovernmental Panel on Climate Change (IPCC), the present-day sea-
level change and other negative impacts associated with climate change have a great potential impact on 
human populations living in coastal regions and on islands,10 posing for the most vulnerable (e.g. small 
island states) ‘risks to their sovereignty or existence’.11 Overall, it is estimated that up to 2 million people 
are threatened with relocation due to the sea-level rise in the Indo-Pacific and Caribbean region within 
the next century.12 

These deplorable prognoses call for urgent action to mitigate climate change and to implement the 
adaptation strategies, which will help people to remain on their land. Nevertheless, there is a swiftly 
emerging group of scientists and politicians who share pessimistic views on the financial and resource 
potential of the small island states in the Indo-Pacific region to adapt to changing climates and to protect 
themselves against sea-level rises. The adaptation funds available under the climate law framework 
demonstrate that there is a huge gap between the money required for adaptation and the sources which 
are available.13 Whereas the costs of adaptation to climate change in developing countries are estimated 
to be in the range of USD 75 to USD 100 billion per year between 2010 and 2050.14 Thus far, only about 
USD 2.23 billion has been deposited in existing adaptation funds, and only USD 1.22 billion of this 
finance has been approved to support projects and programmes.15

These simple calculations on adaptive and financial capacity, in conjunction with the prognoses 
for the future, allow the claim to be made that eventually the sea-level rise will induce these vulnerable 
populations and communities to leave their land and will require them to search for shelter elsewhere.16 
Since most of the threatened populations largely lack resources to accommodate the relocation on their 
own, they will greatly rely on assistance in relocation by other states and institutions. The way planned 
relocation will be managed thenceforth is one of the most definitive moments for the lives of these 
people. In this regard, past experiences with planned relocations are not really comforting, showing how 
dramatic the failures in planned relocations can be. Hence, there is a need for an approach that can make 
planned relocation a more successful and positive experience for all the actors involved. This article aims 

7	 M.	Werz	&	M.	Hoffman,	‘Climate	Change,	Migration,	and	Conflict’,	in	C.E.	Werrell	&	F.	Femia	(eds.),	The Arab Spring and Climate Change: 
A Climate and Security Correlations Series,	Centre	for	American	Progress,	2013,	p.	37.

8	 R.	McLeman,	Climate Change, Migration and Critical International Security Considerations,	IOM	Migration	Research	Series	no.	42,	2011;	
see	also	L.	Elliott,	 ‘Climate	Migration	and	Climate	Migrants:	What	Threat,	Whose	Security?’,	 in	J.	McAdam	(ed.),	Climate Change and 
Displacement: Multidisciplinary Perspective, 2010, pp. 176-190.

9	 R.J.	Nicholls	et	al.,	‘Sea-level	rise	and	its	possible	impacts	given	a	“beyond	4°C	world”	in	the	twenty-first	century’,	2011	Phil. Trans. R. Soc. 
369,	pp.	161-181.

10	 IPCC,	Fourth Assessment Report: Climate Change 2007, Working Group I Report: The Physical Science Basis, Observations: Ocean Climate 
Change and Sea Level,	Ch.	5,	p.	408.

11	 IPCC,	Fourth Assessment Report: Climate Change 2007, Working Group II: Impacts, Adaption and Vulnerability, Small Island States,	Ch.	16,	
p. 736.

12	 Nicholls,	supra	note	9,	p.	12;	While	the	focus	on	the	small	 island	states	in	this	article	was	chosen	due	to	the	pressing	urgency	of	the	
problem	 and	 already	 occurring	 cases	 of	 climate-induced	 displacement,	 the	 issue	 is	 in	 fact	 global	 in	 its	 scale.	 According	 to	 the	 UN	
Secretary-General,	estimations	of	the	total	number	of	people	who	would	have	to	migrate	in	response	to	climate	change	by	2050	lies	
between	50	and	350	million.	See:	UN Secretary-General Report, Climate change and its possible security implications,	UN	doc	A/64/350,	
11	September	2009,	Para.	54.

13	 According	to	Climate	Funds	Update	there	is	USD	1.22	billion	available	to	support	all	projects	and	programmes,	while	the	World	Bank	
Group	estimated	in	2010	that	the	costs	of	adaptation	to	climate	change	in	developing	countries	are	in	the	range	of	USD	75	to	USD	100	
billion	a	year	between	2010	and	2050.

14	 The	World	Bank	Group, The Costs to Developing Countries of Adapting to Climate Change: New Methods and Estimates,	 (The	Global	
Report	of	the	Economics	of	Adaptation	to	Climate	Change	Study,	Consultation	Draft),	2010,	p.	64.

15	 Climate	 Funds	 Update,	 ‘Climate	 Finance	 Thematic	 Briefing:	 Adaptation	 Finance’,	 2012	 Climate Finance Fundamentals, no. 3,  
<http://www.odi.org.uk/sites/odi.org.uk/files/odi-assets/publications-opinion-files/7910.pdf>	(last	visited	9	December	2013).

16	 Nicholls,	supra	note	9,	p.	3.
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to demonstrate that a human rights approach is a tool that can serve this goal. This article, therefore, 
proceeds with the following line of argumentation.

In Section 2, the main considerations about planned relocation as an adaptation strategy are 
presented. Namely, it is discussed that despite an official acknowledgment of this strategy as an adaptation 
response, planned relocation remains disregarded and undeveloped (both technically and theoretically). 
Drawing upon academic and political discussions, several reasons for this neglect are identified. It is 
shown that there are indeed reasons to be sceptical about this strategy, yet it is also claimed that, since 
the strategy is rapidly becoming the only way for some populations and communities to in fact survive 
climate change, there is a need to promote this adaptation response.

Section 3, therefore, suggests an approach that can play a strong role in re-establishing the reputation 
of planned relocation as an adaptation strategy. For this purpose, this section argues that as planned 
relocation has a tendency to lead to great human rights costs, it is crucial to have a full understanding of 
the rights that are particularly threatened and must be secured during the implementation of planned 
relocation. Section 3.1, therefore, presents an extensive analysis of the human rights at risk. This analysis 
bases itself on the core universal human rights treaties (the International Covenant on Civil and Political 
Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights (ICSECR)) 
as well as on other important and relevant international human rights conventions and documents. 
Section 3.2 introduces a human rights-based approach as one that can diminish the negative impacts of 
planned relocation on human rights, and ensuring that it can be carried out successfully. Further sub-
sections (3.2.1, 3.2.2) present and scrutinise this approach. Namely, a difference between current human 
rights law as being applicable to the relocation framework and a forward-looking human rights-based 
approach is presented and explained in these sub-sections. Accordingly, the limitations of current human 
rights law are analysed, and it is explained why a forward-looking human rights-based approach has 
more opportunities. Ultimately, Section 3.3 presents some practical guidelines in the form of relevant 
questions for policy-makers. In Section 4 conclusions are drawn.

It has to be clarified that this article mainly focuses on the small island states in the Indo-Pacific 
region, as they currently present the most clear-cut example of the populations in demand for planned 
relocation. Yet, the findings are also very much applicable to more general debates on climate-induced 
displacement, migration and population resettlement. Therefore, the suggested approach is relevant for 
other regions of the world, where, at some point, planned relocation will be required. 

2. Planned relocation in the current discourse on climate change and human mobility

The threat of submergence facing certain islands and coastal areas is evident and recognized by scientists 
and politicians. This logically brings to the forefront of the climate change discourse the question of what 
to do with people whose situation is critical, when it is physically impossible for them to remain on their 
land and at the same time when they largely lack the capacity to relocate without assistance and support. 

Planned relocation, or as it is often referred to – resettlement17 – has already been acknowledged by 
the Conference of the Parties (COP) to the United Nations Framework Convention on Climate Change 
(UNFCCC) as an adaptation strategy. Essentially, it implies that people are moved from their place of 
habitat that no longer sustains their living, by the actions of governance or other organizational structure 
and are then resettled in a new place.18 The 2010 Cancun Agreement, which along with planned relocation 

17	 Cancun	Adaptation	Framework	 (CAF)	as	part	of	 the	Cancun	Agreements	at	 the	2010	Climate	Change	Conference	 in	Cancun,	Mexico	
(COP	16/	CMP	6),	Para.	14	(f);	Even	though	planned	relocation	is	an	official	term	used	by	the	COP16	to	the	UNFCCC,	in	literature	and	
debates	the	term	resettlement	has	been	often	used	to	describe	the	same	strategy.	Therefore,	this	article	uses	both	terms	and	treats	them	
as	synonymous.

18	 The	Parties	to	the	UNFCCC	at	COP	16	did	not	provide	an	explanation	for	these	different	kinds	of	mobility.	Nevertheless,	it	seems	possible	
to	draw	the	main	facets	of	each	type.	The	difference	between	these	adaptation	responses	in	a	nutshell	can	be	formulated	as	follows:	
migration	occurs	voluntarily,	because	people	decide	to	move	elsewhere;	displacement	means	that	people	are	induced	to	move	due	to	
some	climate	change	effects	 (such	as	the	case	of	floods	or	 if	 their	homes	are	destroyed	by	some	climate-related	disasters);	planned	
relocation	implies	that	people	are	moved	by	the	actions	of	governance	or	another	organizational	structure	and	are	settled	in	a	new	place.
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acknowledged migration and induced displacement, invited the Parties to enhance understanding and 
cooperation with regard to these adaptation strategies.19 

Interestingly, while there are certain initiatives with regard to the issue of voluntary climate-
related migration and climate-induced displacement, on the possible responses to these movements, 
their consequences and associated risks, the issue of planned relocation of threatened communities, as 
identified above, has not received much attention in the discourse on climate change.20 Scholars and 
politicians are largely reluctant to consider this strategy and to start creating action plans. There are 
several factors which can explain this.

One of the main obstacles appears to be the difficulty in deciding whether the planned relocation is 
required at all and in identifying the optimal time for starting it. As has been mentioned, there is a lack 
of agreement with regard to the ongoing rate and scale of climate change, the resulting sea-level rise and 
other effects that can cause movements. As these processes are usually gradual and slow, some scholars 
and politicians argue that at the current moment there are no sufficient reasons to believe that forced 
and planned resettlement will be required. These valid concerns have indeed been raised by several 
scholars. For instance, Brown claims that: ‘[S]o far the publicized examples of forced migration caused by 
anthropogenic climate change are more anecdotal than empirical, affecting a few hundred or thousand 
people at a time.’21 Likewise, Barnett, although mentioning the need for community resettlement as one 
of the extreme responses to climate change, still argues that ‘despite some speculations in media and 
environmental community, such relocations are unlikely to be necessary in the coming decades.’22 In 
line with that, McAdam suggests that when talking about the issue of inundation in Tuvalu and Kiribati, 
‘the movement away from the island States (…) is likely to be slow and gradual,’23 and that ‘small island 
States such as Kiribati and Tuvalu will become uninhabited long before they physically disappear’.24 These 
considerations are well founded and demonstrate that planned relocation is not necessarily the only 
possible scenario for disappearing territories. However, this article has a different point of departure and 
different logical reasoning. First of all, there is agreement among scientists that the sea level will continue 
to rise.25 Secondly, planned relocation is officially acknowledged as an adaptation strategy under the 
UNFCCC framework. And thirdly, there are nations which actually claim that for their populations 
planned relocation might be the only way to in fact survive climate change. Namely, at the 60th session 
of the UN General Assembly in 2005, Kiribati’s President, Anote Tong, mentioned the need for nations to 
seriously consider the option of relocation. He acknowledged that it might be too late for the application 
of other forms of adaptation in the case of his nation and that now was the time to be discussing what 
might be needed in the coming decades.26 These facts allow the claim to be made that there is no excuse 
to remain silent on resettlement. On the contrary, there is a need to consider and fully acknowledge this 
strategy and to move on to the debates on how to carry out planned relocation in the most efficient way. 

Another obstacle in the debates on planned relocation lies in the fact that the record of previously 
carried out resettlements, in anticipation or forced by development projects or physical disasters, have 
not been very successful, particularly when focusing on the human rights of resettled people.27 Past 
experiences with resettlement indeed show that removed populations end up worse off, largely due to 

19	 Cancun	Adaptation	Framework,	supra	note	17,	Para.	14	(f).	
20	 Among	the	exceptions	are	E.	Ferris,	Protection and Planned Relocations in the Context of Climate Change,	2012	(UNHCR,	PPLA/2012/04);	

A.	 de	 Sherbinin	 et	 al.,	 ‘Preparing	 for	 Resettlement	 Associated	 with	 Climate	 Change’,	 2011	 Science	 334,	 pp.	 456-457;	 G.	 Hugo,	
Lessons from Past Forced Resettlements for Climate Change Migration	 (Panel	 contribution	 to	 the	 Population-Environment	 Research	
Network	Cyberseminar:	Preparing	for	Population	Displacement	and	Resettlement	Associated	with	Climate	Change	and	Large	Climate	
Mitigation	 and	 Adaptation	 Projects,	 November	 2011),	 available	 at	 <http://www.populationenvironmentresearch.org/papers/Hugo_
PERNcyberseminar_2011.pdf>	(last	visited	9	December	2013).

21	 Brown,	supra	note	6,	p.	26.
22	 J.	Barnett	&	M.l	Webber,	Accommodating Migration to Promote Adaptation to Climate Change	(Policy	brief	prepared	for	the	Secretariat	

of	the	Swedish	Commission	on	Climate	Change	and	Development	and	the	World	Bank	Report	2010	team),	2009,	p.	27.
23	 J.	McAdam,	 ‘“Disappearing	 Sates”,	 Statelessness	 and	 the	Boundaries	of	 International	 Law’,	 in	 J.	McAdam	 (ed.),	Climate Change and 

Displacement: Multidisciplinary Perspective, 2010, p. 109.
24	 Ibid.,	p.	106.
25	 Panel	on	Advancing	the	Science	of	Climate	Change,	Board	on	Atmospheric	Sciences	and	Climate,	Division	on	Earth	and	Life	Studies,	‘Sea	

Level	Rise	and	 the	Coastal	Environment’,	 in	National	Research	Council	of	 the	National	Academies,	Advancing the Science of Climate 
Change,	2010,	p.	245.

26	 M.	Loughry	&	J.	McAdam,	‘Kiribati	–	Relocation	and	Adaptation’,	2008	Forced Migration Review	31,	pp.	51-52.
27	 Ferris,	supra	note	20,	p.	9.
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a decline in their standards of living and multiple losses. Among the most fundamental and common 
risks, Cernea identifies landlessness, unemployment, joblessness, homelessness, marginalization, 
food insecurity, increased morbidity and mortality, the loss of access to common property and social 
disintegration.28 Considering these potential risks, it becomes clearer why the international community 
and national governments do not want to engage in such potentially failed projects. 

However, the fear that planned relocation will result in maladaptation and numerous impoverishments 
seems to be an immature reason for ignoring this strategy. No doubt, forced resettlement has little 
potential to contribute positively to the well-being of those who are forced to engage in it and can easily 
lead to massive impoverishments. Moreover, it certainly will do so if these problems are left unaddressed 
and ignored. Sporadic, last-minute, unsupervised movements are clearly associated with significantly 
more serious risks for human rights and international security.29 Past experiences, on the contrary, could 
be considered as lessons. While there might not be many examples of climate-induced resettlement, 
the scale of development-induced resettlement is massive.30 These cases present valuable examples of 
the issues which constantly recur during resettlement and the most common problems that people and 
governments face. Therefore, instead of rejecting the potential of resettlement as an adaptation strategy 
because of the mistakes and errors of the past, it seems better to learn from them and to avoid them in 
the future. 

Ultimately, it can be claimed that in spite of the Cancun Agreement, which emphasizes the 
importance of promoting ‘measures to enhance understanding, coordination and cooperation with 
regard to climate change-induced displacement, migration and planned relocation,’ and despite the 
urgency of the situation for certain regions, and also despite the fact that certain nations themselves 
acknowledge the need to be resettled, the issue of planned relocation has not received sufficient attention 
and has been largely neglected and ignored in legal and political debates. Indeed the idea of community 
resettlement, as Hugo notices, presents the most controversial dimension in the current discourse on 
climate change.31 The risks for the human rights of relocated people and of the host communities are great, 
which is clearly demonstrated by past experiences with resettlement for other reasons. However, with the 
use of these – even negative – examples and with the further analysis of the specific aspects of relocation 
in light of climate change, it seems possible to map the main problems that have to be addressed and the 
rights that must be ensured during the relocation when the time comes. It is important to clarify that 
this article does not claim that relocation in anticipation or forced by development projects or physical 
disasters is absolutely compatible with the planned relocation due to climate change. There could be 
major differences between the ways these processes take place, for instance between the timeframe for 
relocation, the distance for which people have to be relocated, etc. The extent to which human rights 
could be violated can therefore also be different. However, since in both cases we are talking about the 
resettlement of people to the new territory, there is enough reason to argue that the rights at risk and the 
problems that appear are similar, and that past experiences can inform development and understanding 
of the planned relocation as an adaptation strategy.

Therefore, this article proceeds further with the analysis of the human rights at risk. It will show why 
it is important to address these implications during the planned relocation and what approach appears to 
be the most suitable for this purpose. 

28	 M.M.	Cernea,	‘Impoverishment	Risks,	Risk	Management,	and	Reconstruction:	A	Model	of	Population	Displacement	and	Resettlement’,	
paper	presented	to	the	UN	Symposium	on	Hydropower	and	Sustainable	Development,	Beijing,	October	2000.

29	 See	note	7	and	note	8,	supra.
30	 It	is	estimated	that	there	are	approximately	280-300	million	people	who	have	been	displaced	by	development	projects	in	the	last	20	years	

and	that	15	million	people	are	displaced	annually;	see	Ferris,	supra	note	20,	p.	14.
31	 Hugo,	supra	note	20,	p.	1.
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3.  Human rights implications of planned relocation as an adaptation strategy.  
The opportunities of a human rights-based approach

3.1. Human rights at risk 
Although planned relocation, in the context of climate change, is often criticized for its limitations and 
negative impact on humans, the fact remains that there has been no extensive study carried out on the 
human rights which are at risk.32 Most of the scepticism draws its inspiration from the data and research 
on human rights implications during the resettlement due to development projects, while the nature 
of the relations between climate-induced relocation and human rights is not so well understood. This 
can perhaps be explained by the fact that even the nature of the connection between human rights and 
climate change has not been fully explored. It was only in 2008 that the UN Human Rights Council 
adopted Resolution 7/23, which was the first UN Resolution to recognize that climate change poses an 
immediate threat to people and communities around the world and has significant implications for the 
enjoyment of human rights.33 Later in the same year, the UN International Council on Human Rights 
Policies published the Rough Guide on Human Rights and Climate Change, which brought attention to 
the human rights dimension of mitigation and adaptation policies and warned that even when the relevant 
law refers explicitly to human rights, there is still a danger that mitigation and adaptation policies may 
themselves undermine human rights.34 March 2009 marked the embodiment of the previous work of the 
Office of the United Nations High Commissioner for Human Rights (OHCHR) and the International 
Council on Human Rights Policy (ICHRP) on the relationship between human rights and climate change 
in international law by the adoption of Resolution 10/4.35 This resolution noted that ‘climate change 
related effects have a range of implications, both direct and indirect, for the effective enjoyment of human 
rights’.36

Nevertheless, current climate change adaptation discourse on migration, displacement and planned 
relocation remains largely silent concerning rights.37 This creates a deadlock situation. Planned relocation 
is needed but is largely undeveloped due to its enormous human-rights costs, and at the same time, 
there is no initiative to understand the rights which are at risk and to find a way to safeguard them. This 
article, therefore, undertakes an attempt to fill this gap and to identify the rights which are particularly 
threatened by the planned relocation. As has been stated above, this article focuses only on international 
legal instruments and does not consider domestic ones. Accordingly, the analysed human rights at 
risk will be tied to the international human rights conventions and documents. In order to build up a 
respective list of the most likely violated human rights, the specific nature of relocation, due to climatic 
reasons, will be taken into account. Additionally, past experiences with resettlement due to other reasons 
will be often recalled. 

Generally speaking, it is hard to name a right that is not at risk during the resettlement. The list 
of human rights is non-exhaustive and in fact it is difficult to draw lines between them. The nature of 
human rights is such that all of them are interdependent, interrelated and indivisible, whether they are 
civil and political rights, such as the right to life, equality before the law and freedom of expression; 
or economic, social and cultural rights, such as the rights to work, social security and education; or 
collective rights, such as the rights to development and self-determination. The improvement of one 
right facilitates the advancement of another. Likewise, the deprivation of one right also adversely affects 
another.38 Furthermore, while there are some rights that are most obviously at risk when it comes to a 

32	 Among	the	exceptions	are:	M.M.	Naser	&	T.	Afroz,	‘Human	Rights	Implications	of	Climate	Change	Induced	Displacement’,	2009	Bond Law 
Review	21,	no.	3,	pp.	139-153;	S.	Leckie,	‘Human	Rights	Implications’,	2008	Forced Migration Review	31.	Yet,	authors	mainly	address	the	
implications	of	climate	change	for	human	rights	and	not	the	implications	of	relocation	for	human	rights.	

33	 UN	Office	 of	 the	High	 Commissioner	 for	 Human	 Rights,	 Human	 Rights	 Council	 Resolution	 7/23:	 Human	 Rights	 and	 Climate	 Change	
(Maldives	Submission	under	Resolution	HRC	7/2,	2008).

34	 S.	Humphrey,	Climate Change and Human Rights: A Rough Guide,	2008,	p.	20.
35	 UN	Office	of	the	High	Commissioner	for	Human	Rights,	Human	Rights	and	Climate	Change,	Resolution	10/4,	41st	meeting,	25,	March	2009,
36	 Ibid.
37	 Humphrey,	supra	note	34,	pp.	20-21.
38	 OHCHR,	‘Your	Human	Rights’	(OHCHR	official	website),	available	at	<http://www.ohchr.org/en/issues/Pages/WhatareHumanRights.aspx> 

(last	visited	9	December	2013).
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person’s relocation, others are harder to grasp and to allocate. Yet, this research aims to identify the wider 
range of the rights at risk and to emphasize those that seem particularly relevant and vulnerable.

The right to life
The right to life is ‘basic to all human rights,’ which does not allow for any derogation, even in times 
of public emergency.39 This right is protected in several international treaties and covenants, such as 
the Universal Declaration of Human Rights (UDHR), the International Covenant on Civil and Political 
Rights (ICCPR)40 and the Convention on the Rights of the Child (CRC).41 Even though it appears that 
planned relocation does not directly threaten the right to life, especially since one of the main intentions 
for such resettlement is to save people’s lives, the UN Human Rights Committee has warned against a 
narrow interpretation of the right to life and has emphasized that it should be understood in a broad 
context. This means that this right not only entails that humans cannot be arbitrarily deprived of their 
lives, but is also about the positive measures that the State Parties should take, for instance the efforts 
to reduce malnutrition, epidemics and infant mortality.42 Therefore, the protection of the right to life is 
closely related to measures for the fulfilment of other rights, such as those related to food, water, health 
and housing. Consequently, should the planned relocation fail to consider later threats, the right to life 
will be compromised.

The right to adequate food
The right to food is explicitly mentioned under the International Covenant on Economic, Social and 
Cultural Rights (ICESCR).43 It is also incorporated into the CRC,44 the Convention on the Rights of 
Persons with Disabilities (CRPD),45 and implies, in general, provisions on an adequate standard of living 
in the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).46 The 
right was defined by the UN Special Rapporteur on the Right to Food as: 

‘a human right, inherent in all people, to have regular, permanent and unrestricted access, 
either directly or by means of financial purchases, to quantitatively and qualitatively adequate 
and sufficient food corresponding to the cultural traditions of people to which the consumer 
belongs, and which ensures a physical and mental, individual and collective fulfilling and 
dignified life free of fear.’47

It is not difficult to imagine all sorts of situations in which the right to adequate food could be infringed 
during resettlement, starting with the issue of hunger, due to the increasing demand for food in 
the receiving areas, to the radical change in diet, which can contradict the traditions and culture of 
resettled people. Cernea shows with regard to past resettlement experiences that food insecurity and 
undernourishment are the symptoms and results of inadequate resettlement. Furthermore, nutrition-
related risks reinforce morbidity and mortality risks.48

39	 UN	Human	Rights	Committee,	General	Comment	No.	6	(1982)	on	the	Right	to	Life	(Article	6),	Para.	1;	General	Comment	No.	14	(1984)	on	
the	Right	to	Life	(Article	6),	Para.	1.

40	 International	Covenant	on	Civil	 and	Political	Rights	 (adopted	16	December	1966,	entered	 into	 force	23	March	1976),	999	UNTS	171	
(ICCPR).

41	 Art.	 6(1)	 ICCPR;	 Universal	 Declaration	 of	 Human	 Rights	 (adopted	 10	 December	 1948),	 UNGA	 Res	 217	 A(III)	 (UDHR),	 Art.	 3;	 United	
Nation	Convention	on	the	Rights	of	the	Child,	(adopted	20	November	1989,	entered	into	force	2	September	1990),	1577	UNTS	(CRC),	Art.	6.

42	 UN	Human	Rights	Committee,	General	Comment	No.	6	(1982)	on	the	Right	to	Life	(Article	6).
43	 International	 Covenant	 on	 Economic,	 Social	 and	 Cultural	 Rights	 (adopted	 16	 December	 1966,	 entered	 into	 force	 3	 January	 1976),	

993	UNTS	(ICESCR),	Art.	11(1),	11(2).
44	 Art.	24(2)(c)	CRC.
45	 Convention	on	the	Rights	of	Persons	with	Disabilities	(adopted	24	January	2007	UNGA	Res	A/RES/61/106,	entered	into	force	3	May	2008)	

(CRPD),	Art.	28(1).
46	 Convention	on	the	Elimination	of	All	Forms	of	Discrimination	Against	Women	(adopted	18	December	1979,	entered	into	force	3	September	

1981),	1249	UNTS	(CEDAW),	preamble.
47	 J.	Ziegler,	The Right to Food,	Report	by	the	Special	Rapporteur	on	the	Right	to	Food,	2001,	UN	Doc	E/CN.4/2001/53,	2.
48	 Cernea,	supra	note	28.
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The right to water
The human right to water, just as the right to food, is similarly at risk. For a long time, the legal status of 
the right to water remained unclear and it was highly debated whether this right could be recognized as 
a separate individual human right.49 However, in 2010 the UN General Assembly and the UN Human 
Rights Council explicitly acknowledged the existence of the right to water and sanitation as a basic 
human right.50 Although not explicitly mentioned in the ICESCR, this right is implied in the Covenant’s 
Article 11 (the right to an adequate standard of living)51 and Article 12 (the right to the highest attainable 
standard of health).52 The Committee on Economic, Social and Cultural Rights (CESCR) has defined the 
right to water as the right of everyone to sufficient, safe, acceptable, physically accessible and affordable 
water for personal and domestic use, such as drinking, food preparation and personal and household 
hygiene.53 The right to water is also emphasized in Article 14(2)(h) of the CEDAW and in Article 24 of 
the CRC. 

Climate change-related effects may have a negative impact on water availability, and may aggravate 
the problem of unsafe drinking water. The increased demand for water in regions where populations 
threatened by climate change will be resettled worsens the situation. In addition, an unsafe water supply 
and ill-conceived sewage systems increase vulnerability to diseases and epidemics. The empirical research 
on development-forced resettlement shows that due to parasitic and vector-borne diseases caused by 
unsafe and insufficient water supplies and unsanitary waste systems, resettlement may lead to a great 
increase in morbidity among both displaced and local people.54

The right to health
Taking into account the threat that resettlement presents to the human rights to food and to water, it is 
not hard to understand why the human right to health is also under threat. 

The right to the highest attainable standard of physical and mental health (the right to health) is 
most comprehensively addressed in Article 12 of the ICESCR and is referred to in several other core 
international human rights treaties.55 This right implies the enjoyment of, and equal access to, appropriate 
health care and, more broadly, to goods, services and conditions which enable a person to live a healthy 
life. Underlying determinants of health, as the CESCR states, include adequate food and nutrition, 
housing, safe drinking water, adequate sanitation, and a healthy environment.56

The previous experiences with relocation show that displaced people experience higher levels of 
exposure and vulnerability to illnesses and severe diseases than they did prior to displacement.57 Besides 
the risks of malnutrition or a radical change in diet, the lack of safe water and inadequate sanitary 
conditions, empirical research also shows that forced relocation exposes people to ‘social stress’ which 
has various negative consequences on mental health across different groups of relocated people.58

49	 J.	Verschuuren,	‘Climate	Change	Adaptation	and	Water	Law’,	in:	J.	Verschuuren	(ed.),	Research Handbook on Climate Change Adaptation 
Law, 2013.

50	 UN	General	Assembly	Resolution	64/292	of	7	August	2010,	UN	A/RES/64/292,	and	Human	Rights	Council	Decision	of	24	September	2010,	
UN	A/HRC/15/L.14.

51	 UN	Committee	on	Economic,	Social	and	Cultural	Rights,	General	Comment	No.	15,	UN	Doc.	E/C.12/2002/11	(2002)	on	the	Right	to	Water	
(Article	11),	Para.	1	of	the	Covenant	specifies	a	number	of	rights	emanating	from,	and	indispensable	for	the	realization	of	the	right	to	an	
adequate	standard	of	living	including	adequate	food,	clothing	and	housing.	The	use	of	the	word	‘including’	indicates	that	this	catalogue	
of	rights	was	not	intended	to	be	exhaustive.	The	right	to	water	clearly	falls	within	the	category	of	guarantees	essential	for	securing	an	
adequate	standard	of	living,	particularly	since	it	is	one	of	the	most	fundamental	conditions	for	survival.

52	 General	Comment	No.	15	(2002)	on	the	Right	to	Water,	Art.	12(1).
53	 Ibid,	Arts.	11,	12.
54	 Cernea,	supra	note	28.
55	 Art.	25(1)	UDHR;	Art.	24	CRC,	Art.	12	CEDAW.
56	 UN	Committee	on	Economic,	Social	and	Cultural	Rights,	General	Comment	No.	14,	UN	Doc.	E/C.12/2000/4	(2000)	On	the	Right	to	the	

Highest	Attainable	Standard	of	Health,	Art.	12.
57	 Cernea,	supra	note	28.
58	 Cernea,	supra	note	28.
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The right to adequate housing
The right to adequate housing is codified in several core international human rights instruments and 
most comprehensively under the ICESCR as an element of the right to an adequate standard of living.59 
The right to adequate housing has been defined as ‘the right to live somewhere in security, peace and 
dignity’.60 Core elements of this right include security of tenure, protection against forced evictions, 
availability of services, materials, facilities and infrastructure, affordability, habitability, accessibility, 
location and cultural adequacy.61

Resettlement obviously compromises this right by forcing a person to leave the place where he or 
she used to inhabit. The record of previous experiences confirms that many people, who were removed 
by development projects, ended up homeless or had their living conditions worsen dramatically.62 The 
example of the Foum-Gleita irrigation project, implemented during the late 1970s and early 1980s in 
Mauritania, shows that only 200 out of 881 displaced families were able to reconstruct their houses 
successfully; the rest lived there for two years or longer in tents or under tarpaulins.63

In the context of climate-induced resettlement, it is projected that many people will have to resettle 
from rural to urban zones.64 This would mean a great demand for already scarce urban space. Unless 
managed properly, people would end up in informal settlements that are built illegally and that have been 
subject to improper planning, where they would face a wide range of diseases, insufficient water and food 
and the risk of social conflicts.65

However, the right to adequate housing is compromised not only by material losses. Cultural 
adequacy is an element of this right, according to the comments of the CESCR. This element suggests 
that ‘the way housing is constructed (…) must appropriately enable the expression of cultural identity 
and diversity of housing’ and that the ‘activities geared towards development or modernization in the 
housing sphere should ensure that the cultural dimensions of housing are not sacrificed.’66 

For decades, studies have taken place within several disciplines of the social sciences, including 
psychological concepts of place attachment, place identity, home and the perception of these concepts by 
people induced towards relocation. The findings show that places are undoubtedly given certain meaning 
by those people who have developed an attachment to them. Eventually, the place is incorporated into 
a person’s self-definition, and becomes something that identifies the person. This is known as place 
identity.67 Even though the understanding of land and place varies in different regions of the world, and 
perhaps even within one region, there are still some commonalities with regard to cultural links to land, 
especially in the developing countries. In many areas there is a common understanding that the land 
cannot be separated from those who belong to it.68

Cernea, analysing past experiences with resettlement, also comes to the conclusion that the loss of 
housing has a broader cultural dimension. According to the respective research, the loss of a family’s 
individual home and the loss of the group’s cultural space results in alienation and status deprivation and 
leads to a lasting sense of placelessness among relocated people.69 

59	 Art.	11	ICESCR,	see	also	Art.	25,	Para.	1	UDHR;	International	Convention	on	the	Elimination	of	All	Forms	of	Racial	Discrimination	(adopted	
21	December	1965,	entered	 into	 force	4	 January	1969),	660	UNTS	 (ICERD),	Art.	5(e)(iii);	Art.	14,	Para.	2	CEDAW;	Art.	3,	Para	2	CRC;	
International	Convention	on	the	Protection	of	the	Rights	of	All	Migrant	Workers	and	Members	of	their	Families	(adopted	18	December	
1990	UNGA	Res	A/RES/45/158,	entered	into	force	1	July	2003)	(ICRMW);	Art.	43,	Para.	1(d);	Art.	9,	Para.	1(a),	Art.	28,	Paras	1,	2(d)	CRPD.

60	 UN	Human	Rights	Committee,	General	Comment	No.	7	(1997)	On	the	Right	to	Adequate	Housing:	Forced	Evictions,	Art.	11(1).
61	 UN	Committee	on	Economic,	Social	and	Cultural	Rights,	General	Comment	No.	4,	UN	Doc.	E/1992/23	(1991)	on	the	Right	to	Adequate	

Housing,	Art.	11(1),	Para.	8.
62	 Cernea,	supra	note	28.
63	 Ibid.
64	 IPCC,	Fourth	Assessment	Report:	Climate	Change	2007,	Working	Group	II:	Impacts,	Adaption	and	Vulnerability,	p.	282.
65	 M.J.	 Hall	 &	 D.C.	Weiss,	 ‘Avoiding	 Adaptation	 Apartheid:	 Climate	 Change	 Adaptation	 and	 Human	 Rights	 Law’,	 2012	 Yale Journal of 

International Law 37, no. 2, p. 333.
66	 General	Comment	No.	4,	supra	note	61,	Art.	11(1),	Para.	8.
67	 L.	Scannell	&	G.	Robert,	‘Personally	Relevant	Climate	Change:	The	Role	of	Place	Attachment	and	Local	Versus	Global	Message	Framing	in	

Engagement’,	2013	Environment and Behavior	45,	no.	1,	p.	7.	
68	 J.	Campbell,	‘Climate-Induced	Community	Relocation	in	the	Pacific:	The	Meaning	and	Importance	of	Land’,	in	J.	McAdam	(ed.),	Climate 

Change and Displacement: Multidisciplinary Perspective, 2010, p. 60.
69	 Cernea,	supra	note	28.
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Therefore, planned relocation as an adaptation strategy presents a threat for the fulfilment of the 
right to adequate housing of resettled people and leads to numerous material, social and cultural losses. 
The restoration of the right to adequate housing should take into account the need to compensate, also 
for these types of losses, and to restore the livelihood of uprooted people.

The right not to be forcibly evicted
The right to be protected from forced eviction forms an inevitable part of the right to adequate housing 
and is widely recognized under international human rights law. This right has been expressed in various 
formulations in numerous human rights instruments, most notably in Article 25 of the UDHR and 
Article 11 of the ICESCR.

Forced evictions are defined as the ‘permanent or temporary removal against their will of individuals, 
families and/or communities from the homes and/or land which they occupy, without the provision of, 
and access to, appropriate forms of legal or other protection.’70 

As the United Nations Special Rapporteur, Theo van Boven, has emphasized ‘the issue of 
forced removals (…) is considered a practice that does grave and disastrous harm to the basic civil, 
political, economic, social and cultural rights of large numbers of people, both individual persons and 
collectivities.’71 The human costs of forced evictions are indeed substantial and can involve a wide range of 
additional negative impacts on the lives and livelihood of affected people, such as multiple individual and 
social impoverishments, including homelessness and the growth of new slums, physical, psychological 
and emotional trauma.72 Another negative impact of forced eviction is the infringement of the right 
to education as children are unable to attend school. The right to work is breached as people lose their 
source of employment. When families and communities are torn apart by eviction, the right to family 
life is infringed. Emerging human rights such as the right to remain in one’s home or land and the right 
to return to one’s home can equally be lost in the event of a forced eviction.73

The right not to be forcibly evicted has a direct relation to planned relocation as an adaptation strategy, 
as it purports to remove people from their land. Sustainment of this right presents a huge obstacle to 
planned relocation, due to the general reluctance to relocate in communities threatened by inundation. 
An example of how the human attitude towards the issue of climate change can suppress relocation as an 
adaptation strategy is the one of Tuvalu. Research shows that the people of Tuvalu – in spite of frequent 
workshops and statements by officials about climate change and the danger of a sea-level rise – are still 
not convinced of the urgency of the problem and are extremely reluctant to leave. Most people believe 
that the issue is not one to be concerned with and even refuse to talk about it.74 The explanation for this 
lies in the fact that religion plays a significant, if not the central part in dictating the islanders’ lives and in 
shaping their beliefs. The results of interviews conducted with the islanders some years ago have shown 
that around half of the interviewees referred to the promise which God made to Noah in the Bible as an 
explanation for and evidence that there would be no further flooding.75 This belief is so strong that some 
officials have mentioned it as the main barrier to raising awareness of climate change and it will certainly 
be an obstacle should the need to resettle these people arise.76

Therefore, information and certainly education have to be provided to people from areas at risk of 
inundation. There is a need to raise awareness among people about the upcoming threats and to assure 
them that the process of resettlement will be managed in a fair way, with sufficient compensation being 
provided, so that people will actually be willing to resettle. Otherwise, the right not to be forcibly evicted 
is likely to be infringed.

70	 General	Comment	No.	7	(1997)	On	the	Right	to	Adequate	Housing:	Forced	Evictions,	Art.	11(1),	Para.	3.
71	 Commission	on	Human	Rights,	Study Concerning the Right to Restitution, Compensation and Rehabilitation for Victims of Gross Violations 

of Human Rights and Fundamental Freedoms	(Commission,	E/CN.4/Sub.2/1993/8),	Para.	21.
72	 UN	Office	of	the	High	Commissioner	for	Human	Rights,	Fact Sheet No. 25, Forced Evictions and Human Rights,	May	1996.
73	 Ibid.
74	 S.S.	Patel,	Science	Journalist,	New	York	City,	Interview	with	Carol	Farbotko,	Cultural	Geographer,	University	of	Tasmania	(2006	Nature 440, 

pp. 734-736).
75	 Bible,	Genesis	9:1;	C.	Mortreux	&	J.	Barnett, ‘Climate	change,	migration	and	adaptation	in	Funafuti,	Tuvalu’,	2009	Global Environmental 

Change 19, no. 1, p. 109.
76	 Mortreux	&	Barnett,	supra	note	75,	p.	110.
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The right to work and the right to education
The right to work is most comprehensively addressed in Articles 6, 7, and 8 of the ICESCR.77 The right 
to work is of importance, not only as a source of income for an individual and his or her family, but also 
as a matter of an individual’s dignity and for the development of society. Through Article 6, State Parties 
recognize ‘the right of everyone to the opportunity to gain his living by work which he freely chooses or 
accepts’ and commit themselves to take appropriate steps to safeguard and achieve the full realization of 
this right. 

Resettlement clearly compromises the right to work. First of all, creating jobs for resettled people is 
not an easy task and can therefore lead to the impossibility of finding a job. Secondly, any jobs that are 
available in a new place might not be in line with the qualifications of migrants, such as in the case of a 
rural-urban resettlement, where people have been used to working in fisheries or in agriculture for their 
entire lives. After relocation, these people will lose access to land and water: maybe because it is owned 
by others, or due to the industrial nature of a new region. A related issue that can limit the full enjoyment 
of the right to work is the language. For instance, in the cases of disappearing islands, internal relocation 
would not be an option. Here, people would likely end up on territories using a foreign language. 
Furthermore, empirical research on previous resettlements show – even in cases when it is possible to 
find a new job – that significant reductions in levels of earnings are inevitable.78

Similarly, relocation can easily lead to the situation where the right to education is sacrificed. The 
right to education has a solid basis in several universal documents79 and is both a human right in itself 
and an indispensable means of realizing other human rights. As the CESCR states, education is the 
primary vehicle by which economically and socially marginalized adults and children can lift themselves 
out of poverty and obtain the means to participate fully in their communities. Furthermore, it has a 
vital role in empowering women and safeguarding children from exploitative and hazardous labour and 
sexual exploitation.80 

Due to the same obstacles present as for the right to work, namely, the availability of educational 
institutions at a new place, or accessibility to these institutions and language constraints, the right to 
education can be limited or impossible to fulfil for the relocated individuals.

The right to take part in cultural life
Another human right that is at risk when it comes to planned relocation is the right to take part in 
cultural life.81 This right implies that every human being has the right to culture, including the right to 
enjoy and develop cultural life and identity.82 As stated above, the loss of homelands and natural and 
cultural surroundings can seriously threaten the cultural rights of relocated people. During their life, 
people acquire certain linguistic, religious, artistic and cultural characteristics. These characteristics are 
usually influenced, to a great extent, by the natural environment, especially in developing countries,83 
where the environment has a great symbolic, emotional, spiritual and widely perceived intrinsic value.84 
As Adger argues, the loss of physical places when people are resettled involves the loss of attendant 
cultural and social significance and has a disruptive impact on cultural identity.85 

Therefore, the cultural rights of resettled communities are also at risk and have to be taken into 
account. This is particularly important due to the fact that they can be easily overlooked, as they are not 
necessarily constructed, but they rather emerge from within a ceratin society.86 Secondly, it could be hard 
to assess, to identify and especially to sufficiently compensate them. 

77	 Arts.	6,	7,	8	ICESCR.
78	 Cernea,	supra	note	28.
79	 Art.	26	UDHR;	UNESCO	Convention	against	Discrimination	in	Education;	Arts.	13,	14	ICESCR;	Art.	10	CEDAW;	Arts.	28,	29	CRC.
80	 General	Comment	No.	13	(1999)	On	the	Right	to	Education	(Article	13),	Para.	1.
81	 Art.	15(1)(a)	ICESCR.
82	 D.	 Ayton-Shenker,	 The Challenge of Human Rights and Cultural Diversity,	 United	 Nations	 Background	 Note,	 DPI/1627/HR,	 1995,	 

<http://www.un.org/rights/dpi1627e.htm>	(last	visited	9	December	2013).
83	 Campbell,	supra	note	68,	p.	60.
84	 W.N.	Adger	et	al.,	 ‘This	must	be	 the	place:	Underrepresentation	of	 Identity	and	Meaning	 in	Climate	Change	Decision-Making’,	2011	

Global Environmental Politics 11, no. 2, p. 2.
85	 W.N.	Adger,	‘Are	there	social	limits	to	adaptation	to	climate	change?’,	2009	Climatic Change	93,	p.	348.
86	 Ibid.,	pp.	337-338.
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The right to self-determination
The scope and severity of climate change is such that the damage goes far beyond individual rights. 
Besides the wide range of individual rights that are threatened through planned relocation, a number of 
collective rights are also at risk. 

People’s right to self-determination is enshrined in both the ICESCR and the ICCPR. According to 
the definition, ‘all peoples have the right of self-determination’, by virtue of which ‘they freely determine 
their political status and freely pursue their economic, social and cultural development’.87 This means that 
the right to self-determination is not only valuable in itself, but it is also a prerequisite for the realization 
of all other human rights. Furthermore, a successful realization of the right to self-determination as 
a collective right requires the participation of the larger group.88 This task presents a huge technical, 
physical, and financial difficulty, as it would mean that resettlement should guarantee that people remain 
within their community, and thus that the whole community has to be relocated to one new place.

An infringement of the fundamental right to self-determination also arises in extreme cases, for 
instance, where the effects of climate change no longer allow the territory of the state to be suitable 
for living, or, more extremely, when it submerges and disappears. The loss of the whole state territory 
jeopardises its recognition as a state under international law and raises a question as to the legal status 
of the people that have undergone relocation. Without territory and, potentially, statehood, both the 
individual and collective rights of a people are no longer adequately protected by their state, and are 
thus increasingly vulnerable to potential violations.89 Further, the right to have a nationality and not to 
become stateless is also affected if the state, from which that nationality flows, disappears.90

The right to development 
The right to development, as another collective right threatened by climate change and planned 
resettlement, is not so firmly entrenched in customary international law as the right to self-determination. 
Yet, some authors claim that climate change impacts and strategies implemented to adapt to these changes 
can prevent people from pursuing their right to development.91

The right to development is a relatively new concept in human rights law. In general, the right 
to development integrates human rights and economic development, and addresses the economic 
imbalances between the developed and the developing world. The right to development integrates civil 
and political rights with economic, social and cultural rights and calls for such a level of development 
‘in which all human rights and fundamental freedoms can be fully realized’.92 The past experiences with 
resettlement and the observation of risks associated with this adaptation response provide a firm reason 
to believe that this right is at risk. Firstly, since regions severely affected by climate change, and ultimately 
requiring planned relocation, are mainly among developing and the least developed states, people’s right 
to development is already compromised. Secondly, damage to property, place, opportunities, lifestyles 
and the traditions of people induced into resettlement – which have proved to arise in the past, with the 
potential to appear in the future – also put the right to development under threat.

Before moving on to making suggestions as to how the use of a human rights-based approach can help 
to secure the above-stated rights during relocation, it is important to re-emphasize that the provided 
list of rights is not a complete one. By their very nature, human rights are indivisible, meaning that the 
violation of one tends to provoke a chain reaction and impacts a whole range of other rights. Yet, this list 
is far-reaching and allows one to draw the attention of policy-makers to the most controversial points.

87	 Art.	1	ICESCR;	Art.	1	ICCPR.
88	 UN	Office	 of	 the	High	 Commissioner	 for	 Human	 Rights,	 Human	 Rights	 Council	 Resolution	 7/23:	 Human	 Rights	 and	 Climate	 Change	

(Maldives	Submission	under	Resolution	HRC	7/2,	2008),	p.	39.
89	 S.	Willcox,	‘A	Rising	Tide:	The	Implications	of	Climate	Change	Inundation	for	Human	Rights	and	State	Sovereignty’,	2012	Essex Human 

Rights Review 9, no. 1, p. 7.
90	 Submission	on	the	Relationship	Between	Climate	Change	and	Human	Rights,	Pursuant	to	UN	Human	Rights	Council	Resolution	7/23	from	

Ben	Saul,	Jane	McAdam	et	al.,	University	of	Sydney	to	Mr	Ulrik	Halsteen,	OHCHR	(19	September	2008).
91	 J.	Barnett,	‘Titanic	States?	Impacts	and	Responses	to	Climate	Change	in	the	Pacific	Islands’,	2005	Journal of International Affairs	59,	no.	1,	

pp. 203-219.
92	 Declaration	on	the	Right	to	Development	(adopted	4	December	1986	UNGA	Res.	41/128),	preamble.
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3.2. Human rights-based approach: contribution to the adaptation framework
Considering the number of rights that can be affected during and after planned relocation, it is not 
surprising that this strategy is often labelled as being maladaptive and generally neglected in the debates 
on adaptation. At the same time, the fact that for some populations there will soon be no other option, 
rather than to relocate, is also an accepted fact. Therefore, there is a need to find an approach which will 
allow negative implications associated with relocation to be avoided, to strengthen planned relocation as 
an adaptation strategy by, among other things, ensuring that the wide range of human rights at risk are 
taken into account during its preparation and implementation.

Since climate change has acquired a human face (meaning its vast human rights implications), there 
is an increasing understanding that this scientific phenomenon, including adaptation thereto, cannot be 
approached only as a technical issue. It requires a holistic strategy. This article advocates a human rights-
based approach as an essential element of such a holistic strategy.93 

Approaching the issue from the human rights perspective brings a conceptual benefit, since as soon 
as the rights at risk are identified and understood, corresponding to these rights duties can be ensured.94 
Human rights law allows one to shift the focus to obligations, and to concentrate on the fact that states are 
obliged to protect the rights of the people within their territory, and that they can be held accountable if 
they do not do so. Therefore, approaching the issue of adaptation from the rights perspective is beneficial 
in contrast to the environmental law approach, where establishing responsibility requires calculations on 
the state’s contribution to climate change, based on complicated scientific estimations. 

The crucial clarification is in place: human rights law and a human rights-based approach which this 
paper advocates are not entirely equal in their substance. Two following sub-sections address this matter. 

3.2.1. Acknowledging limitations of the current human rights framework
Nonetheless, human rights law in its application to the issue of climate-induced migration is an important 
tool, since it transfers the issue of the implicated rights into the dimension of corresponding to these 
rights obligations, and there are still many challenges in successfully fitting the climate change challenges 
under the human rights umbrella.95 

Under human rights law states have the primary legal obligation to guarantee and promote human 
rights domestically, i.e. for those within its territory.96 It has already been mentioned, however, that the 
negative effects of climate change are diffused disproportionally, affecting mostly those who are least 
responsible for these changes, and are least able to cope with them. No matter how good the human 
rights policies of the states affected by climate change are, and how strong the human rights institutions 
are, should the question of resettlement become urgent, these states will simply not be able to manage 
and secure the human rights of their citizens.

If a state fails to guarantee human rights within its territory, then at least two relevant questions 
appear: what are the obligations of the state that failed to comply with its primary human rights 
obligations? And, are there any obligations on the side of third states? 

 With regard to the first question, there is a requirement to seek assistance and cooperation from 
‘all those who can assist’.97 Should this be done by the developing state, there is a need to consider a 

93	 This	 article	 focuses	 on	 the	 added	 value	 of	 the	 human	 rights-based	 approach	 to	 planned	 relocation	 and	 does	 not	 provide	 detailed	
guidelines	on	how	the	planned	relocation	strategy	shall	be	developed	in	practice.	Planned	relocation	is	a	cumbersome	technical	process,	
requiring	detailed	planning,	scientific	and	professional	involvement,	respective	assessments	etc.	Protecting	human	rights	is	only	one	part	
of	this	process.	

94	 S.	McInerney-Lankford,	 ‘Human	Rights	and	Climate	Change:	Reflections	on	 International	Legal	 Issues	and	Potential	Policy	Relevance’,	
in	M.B.	Gerrard	&	G.E.	Wannier	 (eds.),	Threatened Island Nations: Legal Implications of Rising Seas and a Changing Climate, 2013, 
pp.	204-207;	According	to	a	tripartite	typology	there	are	three	levels	of	obligations	in	human	rights	law	–	protect,	respect	and	fulfil.	These	
obligations	‘apply	to	all	human	rights	and	therefore	can	give	rise	affirmative	duties	to	take	action	or	to	duties	to	restrain’.	This	makes	
human	rights	law	a	sensitive	framework	for	dealing	with	climate	change	impacts.	

95	 See:	S.	Hamphreys,	‘Climate	Change	and	International	Human	Rights	Law’,	in	R.	Rayfuse	&	S.V.	Scott	(eds.), International Law in the Era of 
Climate Change, 2012;	S.	McInerney-Lankford	et	al.,	Human Rights and Climate Change: A Review of the International Legal Dimensions, 
World	Bank	Study,	2011.

96	 Willcox,	supra	note	89,	p.	11.
97	 M.	Ssenyonjo,	‘Economic,	Social	and	Cultural	Rights’,	in	M.A.	Baderin	&	M.	Ssenyonjo	(eds.),	International Human Rights Law: Six Decades 

After the UDHR and Beyond, 2010,	p.	68; M.	Sepúlveda,	‘Obligations	of	“International	Assistance	and	Cooperation”	in	an	Optional	Protocol	
to	the	International	Covenant	on	Economic,	Social	and	Cultural	Rights’,	2006	Netherlands Quarterly of Human Rights 24, no. 2, p. 271. 
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second question. However, when it comes to extraterritorial obligations, the reach of human rights law 
is arguable. 

It has to be clarified that the matter of extraterritoriality presents one of the most fundamental and 
controversial issues within the human rights legal discourse. This debate is outside the scope of this article 
and deserves to be addressed in a separate analysis.98 Yet, the most important considerations with regard 
to the question of the extraterritoriality and sequential limitations of human rights law have to be listed.

The OHCHR, in its report, provides that the following extraterritorial obligations of states can be 
derived from the human rights framework, namely states are required to: 1) Refrain from interfering with 
the enjoyment of human rights in other countries; 2) Take measures to prevent third parties over which 
they hold influence from interfering with the enjoyment of human rights in other countries; 3) Take 
steps, individually and through international assistance and co-operation towards progressive and full 
realization of the rights recognized in the present Covenant.99 Since this article focuses on relocation as 
an adaptation strategy, and more specifically on the soon to be relocated people, whose human rights are 
potentially threatened, the focus of the further analysis is solely on the third listed obligation (to assist 
and to cooperate). 

Apart from the extraterritorial obligations identified in the OHCHR report, there is also some debate 
surrounding Article 2(1) of the ICCPR, and claims that it has an extraterritorial reach.100 This provision 
requires each Party of the Covenant ‘to respect and to ensure to all individuals within its territory and 
subject to its jurisdiction the rights recognized in the present Covenant’.101 However, the more accepted 
vision is that the obligations under the ICCPR are limited to ‘those within its territory’.102 There are 
nevertheless endeavours to claim otherwise. There is an argument concerning the interpretation 
of the ‘effective control’ requirement, which was introduced by the Human Rights Committee in the 
interpretation of the Article 2(1).103 Namely, according to General Comment No. 31: ‘a State Party 
must respect and ensure the rights laid down in the Covenant to anyone within the power of effective 
control of that State Party, even if not situated within the territory of the State Party’.104 Knox, though 
acknowledging the difficulty in the application of the ‘effective control’ test in proving that extraterritorial 
harm was caused by climate change, claims that ‘it might be possible with respect to particularly extreme 
impacts, such as the effect of climate change on small island states’. As he argues: ‘[I]f global warming 
displaces affected individuals from their own land, causing them to lose control over their own lives, 
it could subject them to the control of others, including (perhaps) the states contributing most to the 
warming.’105 While this attempt to allow for a broader interpretation of the ICCPR is significant, the 
debate surrounding the extraterritoriality of ICCPR leans more toward the vision that the obligations 
under the ICCPR are limited to ‘those within its territory’.106

98	 M.	 Gromilova,	 Expanding the Legal Debates on State Responsibility and Climate Change: Who has to Host Displaced Populations? 
(forthcoming).

99	 Office	of	the	High	Commissioner	for	Human	Rights,	Report on the Relationship between Climate Change and Human Rights	 (OHCHR,	 
A/HRC/10/61,	2009),	in	M.	Limon,	‘Human	Rights	Obligations	and	Accountability	in	the	Face	of	Climate	Change’,	2010	Ga.J. Int’l & Comp.L  
38,	p.	557;	ICESCR,	Art.	2(1).

100	See	initially	the	disagreement	between	Matthew	Waxman,	Principal	Deputy	Dir.	of	Policy	Planning,	U.S.	Dep’t	of	State,	Opening	Statement	
to	the	U.N.	Human	Rights	Comm.	(Jul.	17,	2006),	available	at	<http://2001-2009.state.gov/s/p/rem/69126.htm>	(last	visited	12	December	
2013);	according	to	the	statement:	‘[I]t	is	the	long-standing	view	of	the	United	States	that	the	Covenant	by	its	very	terms	does	not	apply	
outside	of	the	territory	of	a	State	Party’;	and	the	Centre	for	Civil	and	Political	Rights	(CCPR),	General	Comment	No.	3,	The	Nature	of	the	
General	Legal	Obligation	Imposed	on	States	Parties	to	the	Covenant,	1	10,	U.N.	Doc.	CCPR/C/21/Rev.1/Add.13	(Mar.	29,	2004);	J.H.	Knox,	
‘Climate	Change	and	Human	Rights	Law’,	2009	Virginia Journal Of International Law	50,	no.	1,	pp.	202-206.	

101	ICCPR,	Art.	2(1).
102	ICCPR,	 Art.	 2(1);	 on	 the	 position	 towards	 the	 question	 of	 extraterritoriality	 see:	 A.	 Boyle,	 ‘Human	 Rights	 or	 Environmental	 Rights?	

A	Reassessment’,	2007	Fordham Envtl. L. Rev.	 18,	p.	500;	M.	Dennis,	 ‘Application	of	Human	Rights	Treaties	Extra	 territorially	During	
Times	of	Armed	Conflict	and	Military	Occupation’,	2006	Am. SOc’Y Int’L L. Proc.	100,	pp.	86,	88;	Willcox,	supra	note	89;	F.	Coomans	&	
M.T.	Kamminga,	Extraterritorial Application of Human Rights Treaties,	2004,	p.	47;	J.H.	Knox,	‘Diagonal	Environmental	rights’,	in	M.	Gibney	
&	S.	Skogly	(eds.),	Universal Human Rights and Extraterritorial Obligations,	2010,	p.	86;	M.	Langford	et	al.	(eds.),	Global Justice, State 
Duties: The Extraterritorial Scope of Economic, Social, and Cultural Rights in International Law, 2012.

103	Knox	2009,	supra	note	100,	p.	204.
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In contrast to the ICCPR the ICESCR creates a clearer foundation for the extraterritorial obligations 
and their legal bases are widely acknowledged, although the extent of these obligations is questionable.107 
Article 2(1) of the ICESCR explicitly calls on each of its State Parties to ‘take steps, individually and 
through international assistance and co-operation, (…) to the maximum of its available resources, with a 
view to achieving progressively the full realization of the rights recognized in the present Covenant (…)’.108 
Yet, neither the form, nor the reach of these obligations are identified. With regard to the obligation to 
assist, as it follows from the text – assistance, which mainly means financial and technical assistance,109 it 
depends on the availability of resources, but who decides what level of assistance is required from each 
state is not directly prescribed. When it comes to the duty to cooperate, it is likewise unclear which forms 
this cooperation can take and what is the forum for such cooperation. 

Another problem with the application of the extraterritorial obligations deeply rooted in the evolution 
of human rights law is that in most cases these obligations only play a secondary role. The priority is 
often given to the state’s national obligations towards its own territory.110 The correct balance between 
international and national obligations is one of the fundamental disagreements between developing and 
developed countries.111 Developing countries claim that for them it is virtually impossible to handle the 
situation and to fulfil their human rights obligations without support and assistance. As an example 
Limon quotes the position of the Philippines in the negotiations at the Human Rights Council in 2009: 
‘What domestic remedy or relief can the governments of small island states offer their citizens against the 
onslaught of rising sea level?’112 Developed countries largely reject these arguments. Canada claims, for 
instance, that: ‘it’s the ability and willingness of the States to effectively prepare, prevent and respond to 
natural hazards that ensures the protection of basic human rights.’113 Unfortunately, the strong objection 
of developed states to acknowledge any extraterritorial responsibilities in that regard and the nature of 
human rights law which is famous for its state-centric character results in being not advantageous for the 
developing states’ situation. Thus international assistance and cooperation are only considered as being 
important moral obligations rather than a legal obligation.114 

The issue of causation presents another challenge in establishing any form of accountability under 
the human rights framework. Holding a state accountable for human rights violations caused by climate 
change means that we can establish the causal relationship between the action of the duty barrier (the 
state) and the result or impact for the right holder. This is especially doubtful in the case of slow-onset 
climate change, and its implications for the human rights of a population in another state.115 All states 
to some extent have contributed to climate change. To determine that the behaviour of a particular state 
has caused a concrete climate-related effect – which has resulted in a necessity to relocate and sequential 
human rights deprivation for a certain group of people – will more likely be impossible.116

A further weakness of human rights law in its application to the issue of climate change is its remedial 
character. The adverse effects of global warming are often projections about future impacts, whereas 
human rights violations are normally established after the harm has occurred.117 This means that human 
rights law does not comprise a pre-emptive approach, which has been shown to be crucial in cases of 
relocation. 

Therefore, human rights law, at least at the current stage of interpretation, is ill-equipped to address 
such global challenges as climate-induced displacement.

107	Coomans	&	Kamminga,	supra	note	102,	p.	47;	Knox	2009,	supra	note	100,	p.	207;	Langford	et	al.,	supra	note	102.
108	ICESCR,	Art.	2(1).
109	Ibid.
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114	Limon,	supra	note	99,	p.	566;	Willcox,	supra	note	89,	p.	11.
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116	For	more	on	the	issues	associated	with	establishing	causation	see:	M.	Gromilova	&	N.	Jägers,	‘Climate	Change	Induced	Displacement	and	
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3.2.2. Introducing the human rights-based approach
A human rights-based approach, however, is different in its substance from current human rights law as 
a framework for dealing with the issue of planned relocation as an adaptation strategy. Although based 
on human rights principles and standards, a human rights-based approach focuses not that much on the 
question of what rights and obligations exist, but rather on how these rights can be addressed and integrated. 

A human rights-based approach was first described in relation to development programming in the 
United Nations Statement of Common Understanding on Human Rights-Based Approach adopted in 
2003.118 As follows from this explanation the human rights-based approach implies that all programmes 
of development co-operation, policies and technical assistance should further the realisation of human 
rights as laid down in the Universal Declaration of Human Rights and other international human rights 
instruments; these principles and standards should guide all development cooperation and programming 
in all sectors and in all phases of the programming process; and ultimately, development cooperation 
contributes to the development of the capacities of ‘duty-bearers’ to meet their obligations and/or of 
‘rights holders’ to claim their rights.119 

Although a human rights-based approach in relation to climate change has not been precisely 
defined, it has often been mentioned in climate-change negotiations and discussions.120 In a nutshell 
Von Doussa et al. summarized a human rights-based approach to climate change as follows: ‘a human 
rights-based approach provides a conceptual framework for climate change policies; a framework which 
is normatively based on international human rights standards and which is practically directed to 
promoting and protecting human rights.’121 

This means that though this approach is based on and is inspired by human rights standards and 
principles, its focus is more forward looking. In contrast to current human rights law, which seeks to find 
‘redress for what has happened,’122 (finding a wrongdoer and holding him accountable), a human rights-
based approach is a forward-looking way of ‘encouraging the evolution of, and providing a qualitative 
contribution to, robust, effective, and sustainable policy responses at both the national and international 
level, across mitigation and adaptation’.123 

A human rights-based approach to climate change was introduced in 2007. Since then, numerous 
UN bodies and other international actors have started its active promotion. In 2007, Kyung-wha Kang, 
Deputy UN Commissioner for Human Rights, stated that ‘any strategy to deal with climate change, 
whether in terms of adaptation or mitigation, must incorporate the consequences for humans, as 
individuals and communities, and the human rights framework in the most effective way to do so’.124 
A year later, the importance of a human rights-based approach was integrated by the UN International 
Council on Human Rights Policies in the Rough Guide on Human Rights and Climate Change: the first 
extensive study on the relationship between climate change and human rights.125 Further, the Office 
of the UN High Commissioner for Human Rights (OHCHR) has called for increased state action on 
adaptation and has emphasized the importance of applying a human rights-based approach in guiding 
policies and measures of climate change mitigation and adaptation. According to the OHCHR, a human 
rights-based approach should be integrated in any climate change adaptation or mitigation policy.126 In 

118	UN	 Common	 Statement	 of	 Understanding	 on	 Human	 Rights-Based	 Approach	 to	 Development	 Cooperation	 and	 Programming,	 The	
Human	Rights	Based	Approach	to	Development	Cooperation	Towards	a	Common	Understanding	Among	UN	Agencies,	2003,	available	at	 
<http://hrbaportal.org/the-un-and-hrba>	 (last	 visited	 17	 December	 2013).	 Although	 these	 guidelines	 are	 focused	 on	 development	
programming,	its	provisions	are	relevant	for	adaptation	programmes,	since	adaptation	is	also	a	part	of	development.	
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Climate	Change	Induced	Displacement’,	2009	Bond Law Review 21, no. 3, p. 141.
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more practical terms, as the OHCHR suggests, this approach ‘can inform assessments, and strengthen 
processes, ensuring access to essential information, effective participation, and the provision of access to 
justice (remedies).’127

On the political arena, there is also an increasing understanding of the issues at hand. The shift 
can be observed in the debates on the relationship between the climate change legal regime and human 
rights law. To demonstrate, in March 2008, during the seventh session of the Council, a wide range 
of states refused to accept that there was any relationship between climate change and human rights, 
arguing instead that climate change policies were to be dealt with by the UNFCCC,128 and human rights 
policy by the Human Rights Council.129 One year later, however, in March 2009, 88 UN Member States 
actually supported Human Rights Council Resolution 10/4, which called for greater involvement by 
expert human rights bodies in the UNFCCC process.130

Therefore, there is already a strong foundation in the emerging climate change regime, both in 
normative development and political perception, for the integration of human rights-focused research 
into adaptation policies. Additionally, there is a swiftly growing realization that such an approach is 
the most legitimate way to deal with climate change, since affected people become central figures in 
adaptation-related decision-making, and since, according to this approach, any strategy should be guided 
by the core human rights principles.131 Eventually, a human rights-based approach can strengthen the 
existing politico-scientific discourse on climate change adaptation. The next section offers some practical 
considerations on the added-value of a human rights-based approach. 

3.3. Contributions of a human rights-based approach 
Throughout this article, and particularly in Section 3.1, it was demonstrated how many human rights risks 
are associated with planned relocation. A human rights-based approach with its focus on individuals and 
its sensitivity towards their problems was advocated as a means to effectively address the risks associated 
with planned relocation. Due to the lack of experience, the remaining uncertainties, and political 
constraints, it is hard to prescribe a concrete recipe on how a human rights-based approach can be 
introduced into the technically cumbersome process of decision-making and implementation. Neither 
does it appear to be possible to predict the exact implications which a human rights-based approach 
will have on planned relocation. Nevertheless, a thorough understanding of the human rights at risk 
and deliberate attention to a human rights-based approach can equip policy-makers with a check-list, 
or at least a list of important and controversial questions, which should be carefully addressed when 
developing and implementing planned relocation as an adaptation strategy. 

During the preparatory stage, a human rights-based approach can remind policy makers and 
planners of important questions to be considered before becoming involved in the planning process:

1) Is the planned relocation an option of last resort? 
Planners and decision-makers, considering the high human costs of planned relocation, have to weigh all 
the pros and cons and to ensure with the highest level of certainty that all other possible mitigation and 
adaptation measures take place or are considered, regardless of their costs. In the past there have been 
precedents where the economic advantages were prioritized in the decision-making. One example is the 
statement by the Australian Bureau of Agriculture and Resource Economics, made in 1996, declaring 
that the relocation of the population of small island states is preferable due to the financial ‘costs and 
benefits’ of this solution in comparison to the costs of mitigation.132 When approached from a human 
rights-based approach such a statement is inappropriate.

127	Office	of	the	High	Commissioner	for	Human	Rights,	Applying a Human Rights-Based Approach to Climate Change Negotiations, Policies and 
Measures	 (Resolution	10/4,	25	March	2009,	available	at:	<http://www.ohchr.org/Documents/Issues/ClimateChange/InfoNoteHRBA.pdf> 
(last	visited	12	December	2013)).

128	The	UNFCCC	has	a	potential	to	address	planned	relocation,	since	adaptation	is	one	of	the	main	priorities	of	the	UNFCCC.	Even	though	
it	was	stated	that	planned	relocation	as	a	climate	change	adaptation	strategy	is	currently	largely	undeveloped,	the	way	to	improve	the	
UNFCCC	framework	is	outside	the	scope	of	this	paper.

129	Limon,	supra	note	99,	p.	567.
130	Willcox,	supra	note	89,	p.	13.
131	UN	 Common	 Statement	 of	 Understanding,	 supra	 note	 118.	 Among	 these	 principles	 are	 universality	 and	 inalienability;	 indivisibility;	

interdependence	and	interrelatedness;	non-discrimination	and	equality;	participation	and	inclusion;	accountability	and	the	rule	of	law.
132	N.	Bita,	‘Island	Evacuation	a	Greenhouse	Solution’,	The Weekend Australian,	8-9	June	1996,	p.	8.
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In case other feasible mitigation and adaptation measures have been exhausted and the only 
remaining option is relocation, a human rights-based approach presents a number of questions to be 
taken into account through the planning and implementation of planned relocation as an adaptation 
strategy:

2) Are people induced to relocation well informed about the risks and threats they are facing?
3) Do these people realize the necessity to resettle and agree with it?
4) Are affected people sufficiently involved in the discussions, planning and implementation?

As the example of Tuvalu has demonstrated, when people are not convinced of the necessity to move 
and are greatly reluctant to leave, their relocation breaches the right not to be forcibly evicted, as it will be 
carried out against people’s will. It is crucial that people at risk are involved in the consultations, which 
will allow them to realize the pressing threat and to accept the relocation option. Duty-bearers should 
share the information about the risks with affected community members and engage them in planning 
and implementation.133 

During the preparation of a plan for relocation and through the actual implementation of this 
adaptation measure, a full understanding and consideration of the human rights at risk can ensure that 
crucial points are not overlooked. Otherwise, as the UN International Council on Human Rights Policies 
states, these policies may themselves undermine human rights.134 

Planning and the implementation of the planned relocation should likewise be sensitive to numerous 
questions, some of which are:

5)  Are the vulnerable human rights of relocated people (rights noted in Section 3.1.) secured and 
accessible?

6)  Will the rights of the populations in receiving areas be affected?
This means that there should be a sufficient number of schools, hospitals, and jobs available. Since the 
circumstances at the new destination can be dramatically different, it is also vital to equip people with the 
knowledge and skills that will help them to earn a living there and to eventually re-establish themselves.135 
Furthermore, since the rights of the population in the receiving area can also be compromised by the 
increased demand on services, the employment market and infrastructure, the rights of these people also 
require attention.

As becomes clear from the analysis of the implicated rights in Section 3.1, relocation is associated with 
not only material losses. Adger notices that in general indirect losses are overlooked in environmental 
decision-making.136 He claims that in spite of the OHCHR’s instructions, during the assessment of limits 
to adaptation strategies, only assessable losses, such as ecological, physical and economic losses are 
considered by policy-makers,137 while cultural and societal losses are often overlooked in environmental 
decision-making and analysis. Cernea confirms in his analysis of past experiences with resettlement due 
to development projects that planners tend to overlook socio-cultural and psychological dimensions and 
rarely take into account the importance of reintegration within host populations and compensation for 
these community-related losses.138 A human rights-based approach can bring the attention of policy/
decision-makers to such questions as:

7) Are cultural rights and the cultural dimension of other rights acknowledged?
This means that not only the right to take part in cultural life should be addressed more carefully, but also 
that the sensitive and often neglected dimensions of the material rights (such as the right to adequate 
housing) should be ensured. 

Another relevant question in view of a human rights-based approach is:
8) What kind of compensation is appropriate, especially for cultural or societal losses?

As has been suggested by Barnett and Webber, compensation should be provided according to the average 
standards and prices of the receiving region and should enable people to have an average standard of 

133	M.A.	Orellana,	‘A	Human	Rights-Based	Approach	to	Climate	Change’,	in	CIFEDHOP	(José	Parra,	coord.),	The Human Rights-Based Approach: 
A Field of Action for Human Rights Education, 2012, p. 6.

134	Humphry,	supra	note	34,	p.	20.
135	Hugo,	supra	note	20,	p.	3.
136	Adger	et	al.,	supra	note	84,	p.	337.
137	Ibid.
138	Cernea,	supra	note	28.
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living in the receiving community.139 Compensation according to the human rights-based approach has 
to guarantee that not only financial losses are taken into account, but cultural and societal losses as well. 
Furthermore, a human rights-based approach should ensure that compensation is available to the people 
in the host areas as well, due to resource losses on account of the migrants.

After the relocation has taken place, during the evaluation stage the question that emerges from a 
human rights-based approach is:

9) Is the evaluation stage long enough?
Apart from the rights which can be restored in a considerably short period of time (the right to adequate 
food, the right to water, the right to adequate housing), there are certain rights which take longer to be 
restored. Therefore, during the evaluation stage it has to be analysed whether the right to education has 
been sufficiently restored and that people have integrated into the community well enough to enjoy their 
right to take part in cultural life. 

These are just several questions that can be motivated by a human rights-based approach. However, 
even those few show the sensitivity of the suggested approach and its added value to the science-led and 
technical climate change adaptation process. A further understanding of these questions at the academic 
and political levels is needed.

4. Conclusions

This article has demonstrated the urgency to re-establish planned relocation as an adaptation strategy. 
Since this strategy is officially acknowledged, and since some states have announced the fact that the 
relocation might be the only feasible option for their nations, we can no longer accept that this strategy 
remains neglected. This article has demonstrated that a rejection of planned relocation is to some extent 
justifiable, since this strategy can indeed lead to enormous human rights violations. Nevertheless, it was 
also argued that this reasoning is weak and inappropriate in a world where the land of millions of people 
is threatened by inundations, or other severe impacts of climate change. Therefore, the need to strengthen 
planned relocation and to develop this adaptation strategy was emphasised. 

The article argued that an acknowledgment and understanding of the risks associated with planned 
relocation is a crucial step towards the successful implementation of this adaptation response. Therefore, 
the potential impacts of the planed relocation on the various human rights at stake (i.e. the right to 
life, the right to adequate food, the right to water, the right to adequate housing, the right to work and 
education, cultural rights, the right to development, the right to self-determination, etc.) were demonstrated. 
Ultimately, it was argued that since at the core of this adaptation strategy is actually a human suffering, 
it is important that the protection of human rights is the main concern of policy and decision-makers. 
Therefore, a forward-looking human rights-based approach was promoted as one of the key elements 
in making planned relocation a more successful and appropriate adaptation strategy. It was also shown 
how this approach can positively influence each stage of relocation, from planning to implementation, 
to evaluation. Namely, this article, building upon a human rights-based approach way of thinking, 
suggested a list of questions that need to be addressed by policy-makers and planners: Is the planned 
relocation an option of last resort? Are people induced to relocation well informed about the risks and 
threats they are facing? Do these people realize the necessity to resettle and agree with it? Are affected people 
sufficiently involved in the discussions, planning and implementation? Are the vulnerable human rights of 
relocated people (rights noted in Section 3.1.) secured and accessible? Will the rights of the populations in 
receiving areas be affected? Are cultural rights and the cultural dimension of other rights acknowledged? 
What kind of compensation is appropriate, especially for the cultural or societal losses? Is the evaluation 
stage long enough? Taking these questions into account can strengthen the practice of planned relocation 
as an adaptation strategy.

What the practical implementation of a human rights-based approach exactly looks like is still an 
unanswered question. Additional research is required to discover the technical and practical consequences 
of planned relocation, including which actors should be involved, and who should take the lead and bear 

139	Barnett	&	Webber,	supra	note	22,	p.	39.



95

Mariya Gromilova

responsibilities throughout the process. Apart from research, political involvement and dialogue between 
developed and developing countries are vital. It can already be suggested that the expertise accumulated 
under the UNFCCC is essential and that National Adaptation Programmes of Action (NAPAs) will play 
an important role, since most of the initial planning is made at the local level. 

However, first the attitude towards the idea of planned relocation as an adaptation strategy 
must change. The realization that a human rights-based approach can safeguard against the negative 
implications associated with planned relocation can finally bring this strategy out of the shadow, and 
foster further research and its development. Should this be achieved, there is a hope that the next story 
similar to the one of Jyotsna Giri has a better ending. ¶
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Abstract 

Due to growing unrest on the African continent, the migration crisis in the EU is escalating. 

Numbers of global refugees and displaced persons are continuously increasing. Climate 

change is predicted to induce about 50 and 350 million additional people to move by 2050, 

with at least half from Sub-Saharan Africa.
1
 At the same time, due to the decline and aging of 

the EU population, the EU needs migrants to fill gaps in the labour market. This article 

demonstrates that migration from Africa can be used as a mutually beneficial strategy. The 

EU can strengthen its economy and welfare systems. African states can increase their 

resilience to climate change, boost development and adaptation. Ultimately, it can reduce the 

need for relocation. In particular, this article investigates the potential of the recent EU 

Seasonal Workers Directive that refers to the importance of promoting the development of 

third states, to serve this ambition. Since the Directive still has to be implemented into 

Member States’ national laws, this article suggests learning some lessons from schemes 

already adopted and functioning outside of the EU. Namely it analyses the seasonal labour 

migration schemes of Australia and New Zealand that give migration opportunities to Pacific 

islanders and analyses their experience in promoting development in the Pacific region. This 

analysis highlights crucial aspects that should be taken into account during the 

implementation of the EU Directive. 

 

 

1 Introduction 

 

People displaced by climate change present a complex category. Although this topic is not 

new on the international agenda, the understanding of its dynamics is still low. Empirical data 

and therefore the projections of numbers of displaced persons, character of the movement, 

and its duration remain limited. There is no clear pattern of climate related migration and it is 

possible to distinguish many different types of movement.
2
 Discussions on causation allow 
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2009) para 54; Norman Myers, ‘Environmental refugees: A growing phenomenon of the 21st century’ (2002) 

357 Philosophical Transactions: Biological Science 611. 
2 Walter Kälin, ‘Conceptualizing Climate-Induced Displacement’ in J. McAdam (ed.), Climate Change and 

Displacement: Multidisciplinary Perspectives (Oxford: Hart, 2010) 81, 85–86; Walter Kälin distinguished five 

different scenarios of climate induced migration, such as displacement following: sudden onset disasters, slow-
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us, at best, to conclude that environmental degradation is an “impact multiplier and 

accelerator to other drivers of human mobility”
3
 rather than a push factor for migration. The 

distinction between those who migrated due to climate change and those who migrated in 

order to maximize economic opportunities is hence practically impossible to distinguish.
4
 

This lack of clarity creates a perfect excuse for politicians and governments not to accept 

responsibilities for this group of people and to postpone the creation of protection schemes.
5
 

The many attempts to conceptualize climate-induced migrants and to create a legal protection 

mechanism hence seem largely unrealistic.
6
 

While the outcome of even the most progressive developments, such as the 

negotiations on the Paris protocol and potential inclusion of the commitment to “assist in 

providing organized migration and planned relocation” due to climate change is yet to be 

seen,
7
 the situations of people living in the areas affected by climate change continuously 

worsen. Since ironically most of them are in developing and least developed countries, are 

poor, and have access to very few adaptation options, at some point these people will be left 

with no other choice but to look for a better and more secure livelihood elsewhere. The lack 

of legal grounds for relocation will force them to use any opportunities, including those 

which are dangerous and illegal. The tragedies of the “boat people”, the spread human rights 

violations, the surge in human trafficking, and growing xenophobia in the developed world
8
 

are among the reasons to stop waiting and to take proactive measures. For developed 

countries which are already top destinations for migrants and will be prone to even greater 

inflows in future this is particularly crucial.
9
 

                                                                                                                                                                                             
areas acknowledged as ‘high-risk zones too dangerous for human habitation”; ‘unrest seriously disturbing public 

order, violence or even armed conflict’. 
3 Walter Kälin and Nina Schrepfer, ‘Protecting People Crossing Boarders in the Context of Climate Change: 

Normative Gaps and Possible Approaches’ (2012) UNHCR, Legal and Protection Policy Research Series 7 
4 See Jon Barnett and Michael Webber, Accommodating Migration to Promote Adaptation to Climate Change 

(Policy Research Working Paper 5279, World Bank, 2010) 6; Foresight, Migration and Global Environmental 

Change (Final Project Report, The Government Office for Science, London, 2011) 44-54; Jane McAdam, 

‘Swimming against the Tide: Why a Climate Change Displacement Treaty is Not the Answer’ (2011) 23(1) 

International Journal of Refugee Law 10. 
5 Angela Williams, ‘Turning the Tide: Recognizing Climate Change Refugees in International Law’ (2008) 

30(4) Law and Policy 502, 517; McAdam, ‘Swimming against the Tide” (n #) 2; Kälin and Schrepfer (n #) 7-10, 
43. 
6
 Jekwu Ikeme, ‘Equity, Environmental Justice and Sustainability: Incomplete Approaches in Climate Change 

Politics’ (2003) 13(3) Global Environmental Change 195; Frank Biermann and Ingrid Boas, ‘Protecting Climate 

Refugees: The Case for a Global Protocol’ (2008) 50(6) Environment: Science and Policy for Sustainable 

Development 11; Oli Brown, Migration and Climate Change (IOM Migration Research Series No. 31, Geneva: 

IOM, 2008) 36. Frank Biermann and Ingrid Boas, ‘Preparing for a Warmer World: Towards a Global 

Governance System to Protect Climate Refugees’ (2010) 10 Global Environmental Politics 60, 61; David 

Hodgkinson, Tess Burton, Heather Anderson and Lucy Young, ‘“The Hour When the Ship Comes in”: a 

Convention for Persons Displaced by Climate Change’ (2010), 36(1) Monash University Law Review 69. 
7 UNFCCC, Agenda item 3Implementation of all the elements of decision 1/CP.17, Ad Hoc Working Group on 

the Durban Platform for Enhanced Action (Geneva Climate Change Conference, February 2015) 

<http://unfccc.int/documentation/documents/advanced_search/items/6911.php?priref=600008407#beg> 
accessed 20 April 2015. 
8 Michael Werz and Max Hoffman, ‘Climate Change, Migration, and Conflict’, in Caitlin E. Werrell and 

Francesco Femia (eds) The Arab Spring and Climate Change A Climate and Security Correlations Series, 

(Centre for American Progress, 2013) 37. 
9 Research demonstrates that climate change is likely to exacerbate existing migration patterns, rather than 

creating entirely new flows. See Jon Barnett and Michael Webber, ‘Migration as Adaptation: Opportunities and 



3 
 

A further negative potential scenario is that letting the situation accelerate further 

could lead to controversial legal developments. As McAdam warns in her research on 

Kiribati and Tuvalu: “a wait-and-see approach” with respect to movement … could 

ultimately stimulate a dynamic interpretation of human rights law so as to provide a remedy 

for people whose homes have become uninhabitable. This, in turn, may create a precedent for 

accepting people from other affected States (with much larger populations, such as 

Bangladesh).”
10

 These concerns are particularly acute since the first relevant case has already 

been ruled, with a Tuvaluan family being granted residence in New Zealand based on 

humanitarian grounds. Though the decision did not grant the applicants refugee status, and 

was based on the exceptional humanitarian circumstances, the case cannot be considered 

internationally irrelevant.
11

 While the case might not have immediate legal implications, its 

future impact is unknown, and further attempts may follow. 

There is, however, another way to look at climate-induced displacement and on 

mitigation of the migration crisis. Paradoxically, at first glance, promotion of migration 

instead of its prevention can have positive implications.
12

 Migration, as this article 

demonstrates, can in some cases benefit all of the parties involved in migration (including 

migrants and receiving societies). This is particularly the case for the seasonal labour 

migration schemes that give opportunities to people from developing countries affected by 

climate change. This type of schemes allows the use of migration as an adaptation strategy, 

and most importantly not as an end of adaptation (where relocation is the only remaining 

option), but rather as a mean for adaptation (where migration helps to improve the economic 

situation of migrants and their families, helping them to increase their resilience to climate 

change and allowing people to stay longer).  

In addition to endeavours to strengthen boarder protection, the European Union (EU) 

is also searching for ways to fill gaps in the labour market and to improve its migration 

policies. In that regard the potential of seasonal migration schemes in general, and in 

particular in relation to climate-induced displacement, is acknowledged in EU policies. 

Already in 2013, in the Communication of the European Commission on Climate Change, 

Environmental Degradation and Migration, the Commission emphasised the importance of 

fostering mobility and facilitating labour migration between EU and non-EU countries as a 

way to reduce environmental displacement.
13

 In February 2014 the Directive on the 

Conditions of Entry and Stay of Third-country Nationals for the Purpose of Seasonal Work 

(the Seasonal Workers Directive) has been adopted by the European Parliament and the 

                                                                                                                                                                                             
Limits’ in Jane Mc Adam (ed) Climate Change and displacement Multidisciplinary Perspective (Hart 

Publishing, 2010) 42. 
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University Press 2011) 121. 
11 Jane McAdam, ‘No "Climate Refugees" in New Zealand’ (Brookings, 13 August 2014) 
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Working Document, Accompanying the Communication “An EU Strategy on Adaptation to Climate Change’ 
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Council, as part of EU legal migration policy.
14

 Among the central goals of the Directive is to 

offset labour shortages in the Member States, to secure legal status and decent working and 

legal conditions for seasonal workers, and to limit illegal immigration.
 15

 At the same time, it 

acknowledges the importance of promoting the links between migration and development.
16

 

The Directive emphasises the “spirit of solidarity and cooperation with third countries” and 

refers to “proper management of migratory flows, in the interests not only of the host 

countries but also of the countries of origin and of the migrants themselves.”
17

 The Directive 

shall be implemented into the Member State’s national laws by 30 September 2016,
18

 

therefore it is to be seen whether the ambitious goals will be reached. The European 

Commission has encouraged Member States to search for models for future policies that can 

satisfy the development and climate change adaptation context.
19

  

This article demonstrates that EU and its Member States can learn some lessons from 

seasonal labour migration schemes already functioning outside of the EU. By looking at the 

schemes of New Zealand and Australia, this article reveals several crucial considerations to 

be taken into account during the implementation of the new Directive by the Member States, 

in order to achieve the goals of the Directive, in particular development in third states and 

the promotion of the capacity of migration as a climate change adaptation strategy. It is 

important to emphasise that this article is not a comparative study, and does not suggest that 

the EU should copy or transfer the New Zealand or Australian policies. The context of 

African migration to the EU is certainly unique, and is complicated by numerous factors, 

such as the numbers of migrants, the mixed character of the push-factors for migration from 

Africa (apart from climate change, push factors also include conflict, war, disease, etc.), the 

relationships between different EU Member States, and divergence in their approaches to 

migration. However, as this article shows, there are benefits in turning to models outside of 

the EU. 

One of the limitations of this article is that it only focuses on migration as a mean for 

adaptation, i.e., when people are able to return to their countries of origin and to boost 

adaptation to climate change. The opportunity presented by this article, therefore, in most 

cases will not be suitable for refugees and those who are only interested in permanent 

relocation. This also means that the approach suggested in this article cannot be considered as 

an ultimate remedy for the migration crisis, rather as an element of a holistic approach. 

Moreover it has to be noticed that the central interest of this article is climate-induced 

displacement and adaptation to climate change. However, since the push-factor is in most 

cases mixed, it is hard and often not possible (yet) to separate climate-induced displacement 

from displacement for other reasons. Likewise, it is problematic to separate climate change 

                                                             
14 Directive 2014/36/EU of the European Parliament and of the Council of 26 February 2014 on the conditions 

of entry and stay of third-country nationals for the purpose of employment as seasonal workers, OJ L 94/375, 28 

March 2014. 
15 Directive 2014/36/EU, Preamble para 6, 7; European Commission, Commission Staff Working Document 

Impact Assessment Accompanying the Proposal for a Directive of the European Parliament and of the Council 
on the Conditions of Entry and Residence of Third-Country Nationals for the Purpose of Seasonal Employment 

(13 July 2010, COM(2010) 379 final). 
16 Directive 2014/36/EU, Preamble, para 6. 
17 Directive 2014/36/EU, Preamble, para 5. 
18 Directive 2014/36/EU, Article 28 (1) 
19 European Commission, Climate Change, Environmental Degradation, and Migration (n#) 28-29. 
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adaptation from the broader development context since they can be cause and effect of one 

another. Nevertheless, given the extent of the growing climate change crisis in Africa and the 

predicted numbers of climate change migrants in the next decades, it is crucial already now to 

address this dimension of migration and development. 

This article proceeds with the following line of analysis. Section 2 reflects on the present 

situation in the EU, the current migration crisis, and the developments within EU policies. 

Section 2.1 demonstrates that the accelerating situation on the African continent, due to 

climate change among many other factors, has induced the EU to look for ways to adjust and 

improve its policies. The main priorities in the EU external policy and action in that regard 

are highlighted. Section 2.2 demonstrates the potential that seasonal labour migration has to 

respond to the most acute problems of the Africa-EU migration crisis, and the way it can 

offer a triple win (for migrants, their families and receiving countries), including by 

contributing to broader development goals and climate change adaptation in areas prone to 

migration and refugee flows. Section 2.3 questions to what extent the recent EU Seasonal 

Workers Directive can promote this potential of seasonal labour migration. Critical analysis 

of the Directive, and the way it addresses the importance of development of third countries 

leads to the conclusion that the development goals will fail unless the EU makes an effort to 

promote these goals further. In that regard, in Section 3 it is suggested that the EU and its 

Member States can learn from the examples of countries which already have such seasonal 

schemes. Section 3.1 presents the examples of New Zealand and Australia, which are 

currently among very few countries that have adopted seasonal migration schemes that 

promote the development of the Pacific region, and which are considered examples of best 

practices. Section 3.2 analyses these models of seasonal migration schemes, identifies the 

development impact the schemes have and reveals their limitations. Section 3.3 concludes 

with important points, derived from Australia’s and New Zealand’s experiences with seasonal 

labour migration schemes, that must be taken into account by the EU Member States in order 

to maximize the benefits of seasonal migration, to contribute to the development of third 

states, and to promote the capacity of migration to be used as a climate change adaptation 

strategy on the African continent. In Section 4 the general conclusions are drawn.  

 

 

2 Climate Change, Migration and Seasonal Labour Migration Schemes in the EU 

 

2.1 Crisis in African – EU Migration and EU Policy Priorities 

Irregular migration into the EU is increasing in excess of any expectations and prognoses. 

According to Frontex, the European Agency for the Management of Operational Cooperation 

at the External Borders of the Member States of the European Union, in the third quarter of 

2014, the number of illegal border-crossings reported by the Member States was at its highest 

level since data collection began in 2007 at over 110 000.
 20

 

The EU member states hardest hit by the economic crisis—Greece, Italy, Malta, 

Cyprus, and Spain—have also served as the main points of entry for migrants and refugees. 
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This exposure to migrants is mainly due to two factors. Firstly, geographical location: Fontex 

has confirmed that almost 90 percent of the irregular migrants were reported from the sea 

border of the EU.
21

 The second reason is the lack of burden sharing in EU migration law, 

where the country of entrance has to process the cases of asylum seekers and migrants.
22

 For 

these economically depleted countries, these high inflows of migrants place additional 

burdens on already weak labour markets and reduced government services, only deepening 

tensions and leading to a rise in political extremism and xenophobia.  

The African continent plays a central role in what induces the EU to search for ways 

to improve its migration policies. The stability of African states is undermined by many 

factors, such as fast urbanization, poverty, size of population and rates of growth, political 

upheaval and growing conflicts, the spread of diseases, etc. Climate change and its adverse 

impacts nevertheless remain a key development challenge in the context of Africa.
 23

 

Although climate change, as has been discussed, is not itself a predominant “push factor” for 

migration, but rather the negative factors resulting from climate change are, it nevertheless 

further exacerbates the situation. In its latest assessment report, the IPCC has again confirmed 

the risk of climate-induced displacement in the African region.
24

 While every part of the 

region will generate climate migrants, the IPCC suggests that sub-Saharan Africa is one of 

the regions that would particularly be affected by environmentally-induced migration.
25

 The 

migrants from sub-Saharan Africa will continue to flee into North Africa (especially Libya) 

and further to Europe.
26

 As confirmed by Frontex, Syrian migrants are already the most 

reported nationality at the EU borders, followed by migrants from Eritrea, and sub-Saharan 

Africans of unidentified nationality.
27

  

Though climate change migrants often are and will be different from asylum seekers 

in a strict legal sense and are entitled to different levels of assistance and protection under 

international law, due to the absence of legal opportunity they will take the same routes as 

asylum seekers.
28

 According to European Commission statistics, the number of asylum 

seekers rose from 435,000 in 2013 to 626,000 in 2014.
29

 The situation at the EU borders is 

therefore intensifying further. 
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28 UNHCR, Displacement: The New 21st Century Challenges UNHCR, Global Trends Report 2012) 

<http://unhcr.org/globaltrendsjune2013/UNHCR%20GLOBAL%20TRENDS%202012_V08_web.pdf> 

accessed 28 April 2015. 
29 Eurostat, Asylum Statistics (Official Webpage, Data extracted on 18 March 2015) < 

http://ec.europa.eu/eurostat/statistics-explained/index.php/Asylum_statistics#Main_statistical_findings> 

accessed 28 April 2015. 
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At the same time, the European Union actually needs migrants. Estimates show that 

the EU’s working-age population (age group 15-64) is shrinking. Without future 

immigration, the working population, which in 2010 was at 333 million, would drop to 242 

million in 2050.
30

 The share of older persons in the total population would continue to 

increase, with about 29 percent of the EU’s population aged over 65 years old by 2080, 

compared to 18 percent in 2013.
31

 In that regard, there is a concern about the future of 

pension funds, welfare benefits and other public services that ensure the well-being of 

Europe’s citizens, and which rely on systematic contributions.
32

 

The European Commission acknowledges both factors: the threat presented to the EU 

by the situation in Africa and its own challenges with population growth and gaps in the 

labour market. In that regard, it is possible to highlight several consecutive directions of EU 

external policy.  

First of all, the European Commission has stated that regardless of the unemployment 

and economic crisis, the EU needs migrants for economic development. The Commission has 

emphasised that ‘despite the current high numbers of unemployment figures in the EU, 

inward labour migration of non- EU nationals will also have a role in the EU’s efforts to 

develop a highly skilled, adaptable workforce that can meet the challenges of demographic 

and economic change.’
33

 

Secondly, migration and development has been acknowledged as one of the four 

priority areas of the Global Approach to Migration and Mobility (GAMM)
34

, which provides 

the overarching framework for EU external migration policy. The European Commission has 

emphasised that migration can contribute to the development of thirds states and strengthen 

the economies of sending states. In particular, the Commission emphasised the importance of 

giving migration opportunities to developing states, and indicated that migration and mobility 

are “enabling factors” for development.’
35

  

Thirdly, interlinkages between migration, development and adaptation to climate 

change are acknowledged within EU policy. The Communication of the Commission of 

Climate Change, Environmental Degradation, and Migration acknowledged the link between 

development and the ability to adapt, suggesting that migration can also boost adaptation in 

the climate change context.
36

 The Communication states that “facilitating well-managed 

mobility and labour migration from environmentally degraded areas can represent an 

                                                             
30 Elizabeth Collett, Rainer Münz, The Future of European Migration: Policy Options for the European Union 

and its Member States (International Organization for Migration, Background Paper WMR 2010) 12. 
31 Eurostat, Population Structure and Ageing (Official Webpage, Data from May 2014) < 

http://ec.europa.eu/eurostat/statistics-explained/index.php/Population_structure_and_ageing> accessed 28 April 

2015. 
32 Sheena McLoughlin, Rainer Münz, Temporary and Circular Migration: Opportunities and Challenges 

(European Policy Centre, Working Paper 35) 18-19. 
33 European Commission, Communication from the Commission to the European Parliament, the Council, the 

European Economic And Social Committee and the Committee of the Regions, Maximising the Development 

Impact of Migration (21 May 2013, COM(2013) 292 final) 11. 
34 European Commission, Communication on The Global Approach to Migration and Mobility (18 November 

2011, COM(2011) 743 final). 
35 European Commission, Communication from the Commission to the European Parliament, the Council, the 

European Economic And Social Committee and the Committee of the Regions, Maximising the Development 

Impact of Migration (21 May 2013, COM(2013) 292 final). 
36 European Commission, Climate Change, Environmental Degradation, and Migration (n#). 
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effective strategy to reduce environmentally-induced displacement, which is more likely to 

produce negative outcomes for migrants and host communities.”
37

 Furthermore, the 

Commission has acknowledged the relationship between development, climate change 

adaptation and migration, and has emphasised that the ‘interlinkages between climate change, 

environmental degradation and migration require enhanced consideration, notable within a 

development context.’
38

 

The last important external policy and action priority to highlight is that apart from 

realizing the need to promote migration, development and climate change adaptation, the 

European Union is dedicated to preventing irregular migration. Irregular migration currently 

has multiple negative impacts on the EU economy, as well as the social and political 

situation, causing political tensions and giving rise to political extremism, undermining the 

taxation system and giving rise to xenophobia.
39

 Therefore, the European Council in its 

Strategic Agenda for the Union in Times of Change has prioritised a better management of 

migration in all its aspects, including by “dealing more robustly with irregular migration.”
40

  

One way to respond to all these, at first glance scattered, policy priorities is seasonal 

labour migration. 

 

2.2 The Potential of Seasonal Labour Migration 

First of all, seasonal labour migration can bridge labour market gaps and help to stabilize 

social security and welfare systems. The EU economies face a structural need for seasonal 

work for which labour from within the EU is expected to become less and less available.
41

 

For certain Member States (Spain, Italy, France, Austria) seasonal labour recruited from third 

countries is in fact already inevitable, even despite the economic crisis.
42

 The unattractiveness 

of seasonal work for EU nationals, along with the mismatch between EU nationals’ 

qualifications and the demand for low-skilled workers will continue to make it even more 

difficult to fill these gaps with EU nationals.
43

 Furthermore, seasonal migration can 

contribute to diminishing the pressure on social security systems. In contrast to permanent 

migrants, who would eventually themselves become ageing EU citizens and would demand 

social care, seasonal workers will fill the labour gaps in a manner sensitive to demand, 

                                                             
37 Ibid, 26. 
38 European Commission, Communication from the Commission to the European Parliament, the Council, the 

European Economic And Social Committee and the Committee of the Regions, Maximising the Development 

Impact of Migration (21 May 2013, COM(2013) 292 final). 
39 Steffen Angenendt, Irregular immigration as an international problem (SWP Research Paper 2008) 17; 

European Commission, Communication from the Commission to the European Parliament Policy Plan on Legal 

Migration (21 December 2005, COM/2005/0669 final) 4. 
40 European Council, Strategic Agenda for the Union in Times of Change (European Council, Conclusions 26/27 

June 2014). 
41 European Commission, Commission Staff Working Document Impact Assessment Accompanying the Proposal 

for a Directive of the European Parliament and of the Council on the Conditions of Entry and Residence of 

Third-Country Nationals for the Purpose of Seasonal Employment (n #) 8 
42 In certain regions (Andalusia’s province of Huelva, southern Italy, and the French department of Bouches-du-
Rhône) third-country workers represent about 80-90% of total seasonal workers. In tourism, certain regions of 

Austria, (Tyrol and Salzburg) strongly rely on seasonal workers from third countries to cover seasonal peaks. 

See in European Commission, Commission Staff Working Document Impact Assessment Accompanying the 

Proposal for a Directive of the European Parliament and of the Council on the Conditions of Entry and 

Residence of Third-Country Nationals for the Purpose of Seasonal Employment (n#) 10. 
43 Ibid, 12 
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returning back home when these services are no longer needed, and at the same time having 

contributed to the taxation system.
44

  

Secondly and thirdly, seasonal labour migration programs can help EU to reach both 

of its ambitions: contribute to the development of African states and promote adaptation to 

climate change on the African continent.  

At least since 2006, the potential benefits of migration and its positive influence of 

development have been acknowledged.
45

 Migration is recognised as a powerful vehicle for 

boosting development in both countries of origin and destination and is under the sharp focus 

of various international institutes and agencies.
46

 There is an emerging consensus that 

countries can co-operate to create triple wins: for migrants, for their countries of origin and 

for the societies that receive them.
47

 This is particularly the case for temporary and seasonal 

labour migration programs,
48

 which this article advocates for, and which are seen as a way of 

overcoming common concerns.
49

 Many international organisations, such as the UN and the 

World Bank have recommended seasonal migration programs in particular as one of the most 

promising ways to enhance the development benefits of migration.
50

 Academics also agree 

with the potential of seasonal labour migration.
51

  

Climate change adaptation is an inevitable part of overall development.
52

 This is 

particularly so for the vulnerable developing states where climate change presents a challenge 

to development. Migration at the same time is a proven development strategy, that can 

increase the capacity of communities to adapt to climate change, and is an acknowledged 

adaptation strategy.
53

 Though migration as an adaptation strategy has its limits,
 54

 these 

limitations are less pronounced when it comes to labour migration. As Barnett and Webber 

argue, “labour migration is the best way to use the power of migration to promote adaptation 

                                                             
44 Ibid. 
45 A statement of Secretary-General of the United Nations, Kofi Annan, in a report prepared for the UN High-

Level Dialogue on International Migration and Development in United Nations ‘World Population Prospects: 

The 2006 Revision’ (United Nation, New York, 2007). 
46 World Bank, Global Economic Prospects 2006: Economic Implications of Remittances and Migration 

(Washington DC: The World Bank, 2006); Report of the Secretary-General, International Migration and 

Development (69th session, Globalization and Interdependence, A/69/207, 30 July 2014). 
47 UN System Task Team on the Post-2015 UN Development Agenda, Realizing the Future We Want for All: 
Report to the Secretary-General (New York, June 2012); European Commission, Climate Change, 

Environmental Degradation, and Migration (n#). 
48 United Nations, World Economic and Social Survey (United Nations, New York, 2004) 127 
49 Among the concerns are often mentioned the problem of brain drain and the negative social consequences of 

migration for those left behind. 
50 United Nations, World Economic and Social Survey (n#); World Bank, At Home and Away: Expanding Job 

Opportunities for Pacific Islanders through Labour Mobility (The World Bank, Washington D.C, 2006). 
51 David McKenzie John Gibson, The Development Impact of a Best Practice Seasonal Worker Policy (Policy 

Research Working Paper 5488, World Bank, 2010); Barnett and Webber, Accommodating Migration to Promote 

Adaptation to Climate Change (n#) 26. 
52 E. Lisa F. Schipper, Maria Paz Cigarán and Merylyn Hedger, Adaptation to climate change: the new 

challenge for development in the developing world (UNDP, July 2008); 
53 Cancun Adaptation Framework (CAF) as part of the Cancun Agreements at the 2010 Climate Change 

Conference in Cancun, Mexico (COP 16/ CMP 6), para 14 (f); Barnett and Webber, ‘Accommodating Migration 

to Promote Adaptation to Climate Change’ (n#); Kälin and Schrepfer (n#) 20; Foresight (n#), Koko Warner et 

al, Where the Rain Falls: Climate Change, Food and Livelihood Security, and Migration. (United Nations 

University and CARE, 2012). 
54 See in Walter Kälin and Nina Schrepfer, (n#) 20. 
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to climate change.”
55

 Seasonal, temporary, and circular labour migration are emphasised as 

the best options in that regard.
56

  

The most important benefit for migrants and their countries of origin is that labour 

migration and the gains it offers can help to increase the adaptive capacity and resilience of 

places affected by climate change and to develop respective responses.
57

 As modelled by 

Adger, the capacity of a system to moderate or avoid the negative consequences of climate 

change is a function of a number of properties, including: financial resources; governance; 

information; social resources; infrastructure, and technology
58

. Seasonal labour migration has 

proven to positively influence these determinants. 

First of all, remittances, which in general play one of the central roles in development, 

contribute to the improvement of the economic situation, giving opportunities to implement 

adaptation measures and to increase the resilience of households. Overall remittances to 

developing countries during 2013 were estimated at $404 billion. A further growth of 

remittances is expected, with $516 billion to be remitted in 2016.
59

 According to the World 

Bank, remittances remain a key source of external resource flows for developing countries, 

far exceeding official development assistance.
60

 For the families and communities affected by 

climate change, remittance income has direct effects on economic well-being, giving them 

options to adapt to climate change and to reducing risk-factors.
 61

  

Apart from remittances, seasonal labour migrants can also increase a community’s 

access to information, to education and to expand social networks bringing links to trans-

national networks.
62

 In this sense, seasonal migration that implies that the migrant will return 

to the country of origin can offer a “brain gain” rather than merely resulting in a commonly 

feared brain drain.
63

 When migrants return to their community after a working season, they 

can bring knowledge on the responses that can help to adapt to climate change, and the 

resources to implement these projects.
 64
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60 Ibid. 
61 IFAD, International Migration, Remittances and Rural Development (n#) 34-35. 
62 Barnett and Webber, ‘Accommodating Migration to Promote Adaptation to Climate Change’ (n#) 22; Adger 
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63 European Commission, Proposal for the Directive on the conditions of entry and stay of third-country 

nationals for the purpose of employment as seasonal workers (Impact Assessment, 13 July 2010, SEC (2010) 
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Last but not least, even short term migration reduces stress on the environment and 

pressure on scarce resources.
65

 

Fourthly, although a very controversial position, it is argued that opening up more 

transparent and efficient channels for legal migration can mitigate the effects associated with 

irregular migration. Labour migrants, who responded primarily to pull factors (looking for 

better opportunities and motivated to help their family) rather than “push” factors (being 

desperate to leave their country), are “generally of lesser humanitarian concern than refugees, 

the internally displaced, and the forcibly displaced.”
66

 There are reasonable doubts to what 

extent promoting migration can help the EU to reduce irregular migration, taking into account 

the complex nature of migration from Africa, conflict and unrest in many African states, and 

therefore the mixed nature of factors inducing people to move. Nevertheless, closing the 

borders and blocking the inflows of migrants has not demonstrated itself to be a solution 

either. There is strong circumstantial evidence that measures aimed at preventing access to 

the EU have “led to growing trafficking and illegal entry of both bona fide asylum seekers 

and economic migrants.”
67

 In that regard, the EU Commission has emphasised that giving 

legal opportunities to migrants can reduce the informal economy, a clear “pull factor” for 

illegal immigration, as well as a catalyst for exploitation, and can reduce forced displacement, 

including climate-induced displacement
 68

  

 

2.3 The EU Seasonal Workers Directive: a Failed Opportunity 

The EU is aware of the benefits of seasonal labour migration and its potential to create a 

triple win scenario and boost the development of third states.
69

 The Directive on the 

Conditions of Entry and Stay of Third-country Nationals for the Purpose of Seasonal Work 

(the Seasonal Workers Directive), adopted by the European Parliament and the Council of the 

European Union on 26 February 2014, may be helpful in achieving this goal.
70

 

The Directive constitutes part of EU migration policy and aims to contribute to 

effective management of migration flows for the specific category of seasonal temporary 

migration.
71

  

When the Directive came in force, at least 20 Member States already had specific, 

though rather divergent, admission schemes for seasonal workers from third countries. 

                                                             
65

 Jane McAdam, Climate Change, Forced Migration, and International Law (Oxford University Press, 2012) 

204 
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67 Roger Zetter, Dr David Griffiths, Mr Silva Ferretti and Mr Martyn Pearl, An Assessment of the Impact 
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Among the most notable (positive) examples was the Temporary and Circular Labour 

Migration Scheme (TCLM) between Spain and Colombia, which had as one of its goals 

enhancing the development impact of migration.
72

 

There were, nevertheless, numerous problems with how the seasonal migration 

policies functioned. The main problem was a quite significant divergence between the 

legislation of different Member States in regard to definition, duration of stay, the procedure 

and the level of legal rights granted. In some Member States, rules were much stricter than in 

others, with for instance no right for re-entry provided.
73

 This divergence often induced 

workers to go where it was easier to enter (including entering illegally), rather than where 

there was actually a demand for workers.
74

 It has to be taken into account that the sending 

countries are typically developing countries. This, on the one hand, means that labour 

opportunities abroad can significantly improve the situation of migrants and their families. 

On the other hand, it means that these people are mainly un- or poorly educated, with little 

access to information and difficulties in understanding the procedure and migrations policies. 

Therefore, for these people it is highly difficult to orient themselves within the range of very 

diverse rules set by EU Member States, and to understand the procedure for a legal 

entrance.
75

 When the understanding of the legal routes is hampered, it is more likely that the 

illegal route will be chosen. As the Commission observes, making the rules accessible and 

unified is particularly important for the seasonal work sector, as facilities in that area are 

typically of particular interest to countries with high unemployment rates and strong 

migration pressures, such as the countries of Northern and sub-Saharan Africa
76

 

Therefore, the way that seasonal labour migration has functioned so far, and the 

divergence in the rules and approaches of the Member States has negative effects. Many 

seasonal workers face exploitation and sub-standard working conditions. The seasonal labour 

sector is under high pressure from illegal immigration. Furthermore, it has made it difficult 

for some member states to offset labour shortages, since workers have been choosing the 

easiest way to enter.
77

 

The adopted Directive sets as its goals offsetting labour shortages in the Member 

States, securing legal status and decent working and living conditions for seasonal workers, 

and limiting illegal immigration.
78

 Apart from the clear intention of policy-makers to 

strengthen the EU economy and to bridge the labour market gaps, the aims of the Directive 

give rise to some scepticism. For instance, Fudge and Olsson question the sincerity of the 

ambition of the Directive to secure the legal status and prevent exploitation of workers.
79

 This 
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article, as mentioned above, is in particular concerned with the development component of 

the Directive.  

In contrast to the Proposal for the Directive and its accompanying Impact Assessment, 

which has clear references to the development goals of the Directive, the promotion of 

development in third countries was not indicated as one of the specific goals of the 

Directive.
80

 However, the Directive has referred to this aim in its considerations.
81

 

Furthermore, the final text refers to the Stockholm Programme and highlights “the 

importance of … optimising the link between migration and development.”
82

 The only actual 

provision of the Directive in which the development goals can be tracked down is the 

provision on “facilitation of the re-entry” – which actually refers to and takes into account the 

prospects of third-country seasonal workers beyond the single season.
83

 This arguably aims to 

contribute to development in third states.  

Nevertheless, any claims on whether the Directive has a serious development 

ambition are problematic. The Member States have to transpose the Directive into their 

national laws by 30 September 2016.
84

 The Commission has left Member States a great deal 

of flexibility in the implementation of the Directive. The Member States are free to determine 

which sectors are seasonal, to choose with whom the future agreements will be created, and 

to determine the volumes of admissions.
85

 Member States can continue to give priority to 

migrant workers from specific third countries, and do not have to abandon already existing 

multilateral partnership agreements and bilateral agreements.
86

 The only requirement is that 

the Directive prevents Member States from admitting seasonal workers through other 

temporary migration schemes.
87

 In that regard, Fudge and Olsson fairly make a sceptical note 

that “development goals combined with Member States’ desire for a reliable and efficient 

source of seasonal labour through partnership agreements compromised the aim of achieving 

a level playing field”.
88

 

Unfortunately it can therefore be expected that the contribution of the new EU 

migration policy in its current form to development in third countries, in particular into 

development in the African states most affected by climate change, will remain limited. 
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European Commission, Proposal for the Directive on the conditions of entry and stay of third-country nationals 

for the purpose of employment as seasonal workers (n #) 3; The Impact Assessment accompanying the Proposal 

emphasised that contributing to development in third states is one of the global objectives of the Directive; see 

in the European Commission, Commission Staff Working Document Impact Assessment Accompanying the 

Proposal for a Directive of the European Parliament and of the Council on the Conditions of Entry and 

Residence of Third-Country Nationals for the Purpose of Seasonal Employment (n #) 17. 
81 Directive 2014/36/EU (n #), Preamble, para 5. 
82 Ibid, Preamble, para 6. 
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Given that the Directive grants freedom to the Member States in choosing a scheme partner, 

and puts little emphasis on the importance of promoting the development of third states, it is 

very likely that the Member States will go the least controversial way. For instance, they will 

only hire workers for whom the costs of hiring and administrative burdens are low. In many 

cases people from already developed countries will be employed. While such behaviour of 

Member States may seem rational, the evidence presented demonstrates why the EU should 

make an effort to nevertheless promote development goals. The opportunity offered by the 

Directive is one of the most feasible options for the African continent to use migration for 

development and as a climate change adaptation strategy. The majority of workers will be 

searching for low-skilled jobs and will be interested in the opportunity of circular migration.
89

 

Seasonal jobs therefore are of particular interest to them. Although understandably letting 

more migrants in is a highly sensitive political move for the Member States, as demonstrated 

by the rise in support for xenophobic political parties in Europe,
90

 it, as has been presented 

above, has benefits for the EU, such as contributing to the reduction of irregular migration.  

Therefore, the way in which future schemes will be developed and implemented is a 

critical question. Without additional efforts of the European Commission and Member States, 

the opportunity offered by seasonal labour migration is likely to be missed. In that regard, the 

suggestion of the European Commission to the Member States to build upon relevant labour 

migration schemes that are already implemented is advantageous. Among the models set out 

in the Communication are the EU-funded Temporary and Circular Labour Migration (TCLM) 

agreement that was in place between Spain and Colombia, and New Zealand’s current labour 

migration policy for Pacific islands, namely the Recognised Seasonal Employer (RSE)
91

. The 

latter scheme is interesting since it may present lessons for the EU. Therefore, the seasonal 

migration schemes of New Zealand and Australia (which followed the example of New 

Zealand and created a similar migration scheme), and in particular the development impact 

they have, are analysed further. 

 

 

3 Climate Change and Seasonal Labour Migration Schemes in Australia and New 

Zealand 

 

The European Union is not the only group of developed countries that is expected to receive 

many future climate-induced migrants and is in general prone to migration inflows. Australia 

and New Zealand are among central attractive destinations in the Asian and Pacific 

hemisphere which is another epicentre of climate-induced displacement. 

The IPCC has concluded that due to their vulnerability in conjunction with low 

adaptive capacity, low-lying small island states are among the countries in the world most 

                                                             
89
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vulnerable to the effects of climate change.
92

 The impacts of climate change (such as 

temperature changes, sea level rise, variability of precipitation, ocean acidification and 

extreme weather events) are expected to negatively influence the physical, economic, and 

social systems of Small Island states,
93

 further depleting crops and fisheries, deepening 

economic crisis, making more parts of the islands inappropriate for living.  

Environmental stress interacts with rapid population growth,
94

 including an increase 

in the working-age population,
95

 and
 
urbanization.

96
 The cities in the Pacific are greatly 

overcrowded and unemployment is reaching as high as 60 percent in the worst affected 

countries.
97

 Labour mobility, as stated by the World Bank, represents the most significant and 

substantial opportunity for overcoming geographic constraints on employment.’
98

  

Australian and New Zealand are two principal destination countries for migrants from 

the Pacific islands due to geographical location, strong and attractive economies, and existing 

historical ties.
99

 Importantly, while being targets for many migrants, Australia and New 

Zealand also need migrants and actually have a capacity to host them.  

As has been cited above, the population of the Pacific is growing rapidly. Meanwhile, 

Australia and New Zealand keep losing workers because of low fertility rates and an ageing 

population. As is the case with the European Member States, Australia and New Zealand 

have to look to a greater flow of workers from low-income countries in order to maintain 

their workforces.
100

  

Historically, Australia’s and New Zealand’s migration policies have placed a strong 

emphasis on permanent high-skilled migration.
101

 However, with increasing labour shortages 

and the question of development in the Pacific region becoming more and more critical, there 

has been heightened interest in introducing seasonal labour migration schemes to meet 

seasonal labour shortages in the viticulture, horticulture, and market gardening industries and 

at the same time to boost development in the neighbouring islands. The extent to which these 

programmes have achieved their development goals is of particular interest for this article.  
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3.1 New Zealand’s Recognized Seasonal Employer Scheme and Australia’s Seasonal 

Worker Program 

New Zealand’s Recognized Seasonal Employer Scheme (RSE) was announced in 2006 and 

officially launched in 2007. This scheme presents an opportunity for up to 8,000 Pacific 

islanders annually to immigrate to New Zealand, for a maximum of seven months per eleven 

month period to work in horticulture and viticulture.
102

 Though this scheme first of all applies 

only when no New Zealand workers are available,
103

 it prioritizes recruitment of seasonal 

workers from the Pacific. This is explained by the fact that one of the central objectives of the 

program is to contribute to New Zealand's broad objectives in the region with regard to 

encouraging Pacific economic development, regional integration, and stability.
104

 Employers 

can only recruit from other countries besides the forum of Pacific member states
105

 when the 

RSE administration is convinced that the employer has made a reasonable attempt to recruit 

from the Pacific.
106

 Among other aims of the scheme are to create a sustainable seasonal 

labour supply; to transform the horticulture and viticulture industries from low-cost industries 

to industries based on quality, productivity, and high value through improved business 

practices; to protect New Zealanders' access to seasonal employment; and to minimise 

immigration risks.
107

  

The scheme was designed in such a way as to address potential risks associated with 

seasonal migration such as legal or illegal overstaying by workers; exploitation and abuse of 

workers; displacement of New Zealand workers; suppression of wage growth in New 

Zealand. These were ensured through a number of policy mechanisms.  

The risk of overstaying, which was among the biggest policy concerns,
108

 is mitigated 

since both workers and employers were given strong incentives for not engaging in illegal 

employment. The duration of stay of workers is limited to seven months, which allows 

workers to retain strong links to their home country. At the same time, workers are granted 

permission to be re-employed in subsequent years, which means that their return to New 

Zealand is possible.
109

 The employers are also motivated to prevent overstaying and to select 

responsible workers, since otherwise (in case that the worker becomes illegal) they are 
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obliged to pay the costs associated with the removal of workers from New Zealand.
110

 

Furthermore, the sending-countries in the Pacific showed their readiness to cooperate to 

prevent overstaying. For example, in Samoa the prime minister announced that “as 

punishment for any shameful behaviour by RSE workers while in New Zealand, the worker’s 

whole village would be banned from taking part in the program for two to four years.”
111

 As 

an outcome of all the developments stated above, the overstaying rate during the first six 

seasons of operation was under one percent.
112

 

The control over granting employers a right to access foreign workers, and the 

requirement of a signed employment contract (which should grant Pacific workers same 

rights as native workers) before Pacific workers can be issued with a visa to enter New 

Zealand have helped to mitigate the risk of the exploitation of workers.
113

 Furthermore, the 

employers are obliged to provide “pastoral care” to workers, such as accommodation, 

transportation, recreational and religious opportunities, etc.
114

  

The risk of displacement of New Zealand workers was mitigated via a cap of 8,000 

RSE workers per year and the “New Zealanders first” policy, which requires that employers 

in New Zealand lodge their vacancies with the Ministry of Social Development before 

attempting to recruit from abroad.
115

 

Ultimately, the concern which is commonly raised that allowing seasonal migration 

can lead to suppression of wage growth also did not materialize, since employing RSE 

workers is more expensive than employing workers from New Zealand. This proves that 

apart from aiming to fill the existing labour shortages, the program is also devoted to 

supporting development in the Pacific.
116

  

Australia, in contrast to New Zealand which has historically been giving priority to 

people from the Pacific in their immigration policy, has never prioritised the Pacific, and is in 

general very repressive in its immigration policy. Only Papua New Guinea has been a 

consistent element of the country’s aid and foreign policy in the region.
117

 Consequently, 

three times more Pacific islanders migrated to New Zealand than to Australia between 2003 

and 2007, despite Australia’s much larger population and economy.
118

  

Nevertheless, Australia has followed the example of New Zealand and in 2008 has 

launched the Pacific Seasonal Working Pilot Scheme (PSWPS). Announced in August 2008, 

the PSWPS ran until June 2012. In December 2011, the Government announced that the 

PSWPS would continue as the Seasonal Worker Program, which is currently ongoing. 
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The Australian scheme was modelled on New Zealand’s RSE and thus shares many 

similarities.
119

 It is also designed in such a way as to address the risks associated with labour 

migration, such as overstaying, human rights violations, and displacements of native workers. 

It has also made an emphasis on circularity, but did not allow for bringing family members. 

Most importantly, it sets helping to contribute to the economic development of participating 

countries as one of its first objectives.
120

 

Originally, the scheme was developed for four Pacific countries: Papua New Guinea, 

Vanuatu, Kiribati and Tonga. Later on the scheme has been extended to also include people 

from the Democratic Republic of Timor-Leste, the Republic of Nauru, the Independent State 

of Samoa, the Solomon Islands and Tuvalu.
121

 Furthermore, in 2014 it was proposed to 

extend the scheme to include Fiji.
122

 

 

3.2 The Development Impact of the Schemes 

Both schemes share features which are acknowledged best practices when it comes to 

seasonal labour programmes.
123

 They take into account the interests of all parties involved, 

maximizing the emphasis on the triple win, with constitutive elements including the 

protection of human rights, contributing to development and increasing productivity. 

The latest evaluation of the schemes run by the World Bank shows positive 

developments.
124

  

Most importantly from the development perspective, both schemes, although to 

different extents, proved to be beneficial for participating Pacific workers, their families, and 

overall development of the sending Pacific states.  

In the case of New Zealand, a survey conducted on Tonga and Vanuatu during 2007- 

2008 by McKenzie and Gibson, reveals that over a two-year period, the households 

participating in the RSE are typically earning 35% more income.
125

 The average after-tax 

income of workers in New Zealand is approximately $NZ12,000, which is several times more 

that the average income in sending countries ($NZ1,400 in Tonga and $NZ2,500 in 
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Vanuatu.)
126

 The income raised due to participation in the RSE has allowed households in 

Tonga and Vanuatu to considerably increase their standard of living.
127

  

Apart from the benefits for the RSE workers and their families, the evaluation 

suggests broader benefits to the development of other households in the sending countries.
128

 

The research reveals that New Zealand’s RSE scheme has benefitted the livelihoods of ni-

Vanuatu seasonal workers by enabling continued school education, housing and 

infrastructure projects, new business opportunities and an additional source of income.
129

 One 

example worth mentioning is the Lolihor areas of North Ambrym, Vanuatu where the local 

government requires all of the workers to contribute around NZ$200 per season to the 

community fund that then is used for various developments initiatives.
130

 Another example is 

Lapahara town in Tonga, where the results of the survey show that the contributions of 

seasonal workers have helped to fund a local village water supply, street lightning, a school 

scholarship fund, etc.
131

 

In the case of Australia, the Final Evaluation of the Pacific Seasonal Worker Pilot 

Scheme prepared for the Department of Education, Employment and Workplace Relations 

has also confirmed numerous benefits for seasonal workers.
132

 Among these benefits are skill 

development and income generation for Pacific islanders. As the evaluation of the schemes 

revealed, the average weekly gross wage per worker (during the evaluated period) was 

$804.86, which after all the deductions means $7,500 for 26 weeks,
133

 which is significantly 

higher than the income at home.
134

 An evaluation of the scheme’s development impacts 

found significant benefits for the small number of participating households in Tonga, with 

incomes per household increasing by almost 40 percent.
135

 A non-financial benefit was the 

skills and knowledge gains consistently reported by seasonal workers. For instance, an 

introduction of the Add-on Skills Training component of the Seasonal Worker Program is 

certainly a positive development. This allows seasonal workers to access government funded 

basic training opportunities to increase performance capability. The Australian Government 

provides $825 (GST inclusive) per seasonal worker to access training.
136

 

Secondly, both schemes proved to benefit the employers and led to improved 

productivity. 
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According to several evaluations held in the New Zealand, employers rate Pacific 

RSE workers higher than all other groups of workers for their dependability, enthusiasm, and 

productivity.
137

 At least 95 percent of employers agree that participation in the scheme has 

resulted in better-quality and more productive workers and a more stable work-force than in 

previous years.
138

 In particular, the evaluation confirmed that that the RSE workers are 

significantly more productive than local labour or workers on working-holiday visas. It also 

demonstrated that the productivity of RSE workers grows in the second and further seasons 

when these workers are reemployed.
139

 

In the case of Australia, the benefits to the employers have also been confirmed. 

Pacific workers were positively acknowledged for their work ethic, motivation, willingness to 

learn and productivity.
140

  

Overall, the analysis of both schemes leads to the following conclusions. The case of 

New Zealand is in general positively approved. The World Bank in its latest report has shared 

the same view and optimism regarding the programme, the ILO has acknowledged New 

Zealand’s seasonal working scheme as an example of best practice among the labour 

migration programmes. Australia has used New Zealand’s programme as a template and 

therefore, from the design perspective, its scheme shares the same positive characteristics. 

Empirical research concerning those who have participated in the scheme also provides 

positive results.  

Nevertheless, as the World Bank concluded in its report, the Australian scheme still 

operates at much smaller scale than the New Zealand scheme and has numerous 

implementation problems.
141

 What can also be noticed is that the current scale of the scheme 

makes it hard to measure the development impact the scheme might have. The main 

implementation problem in the case of Australia is the absence of labour shortages in 

agriculture and horticulture, which is a clear constraint to uptake of more workers in the 

Pacific. Though such labour shortages have historically been very significant, the reform of 

2006 that allowed visitors on working holiday visas (mainly European “backpackers”) to get 

one-year visa extensions subject to working for three months or more in the agriculture or 

horticulture sectors, have almost entirely eliminated previously pressing labour shortages.
142

  

Among other problems is a high proportion of illegal labour in the horticulture 

industry, with between 50,000 and 100,000 migrants working without permission in 2011.
143

 

The fact that illegal employment prevails, runs counter to the development goals of the 

programme. Though illegal workers are cheaper and more flexible, the New Zealand 

experience has demonstrated that it is possible to present the programme in the right way. 
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The issue of irregular migration was addressed much more affectively in New Zealand. The 

effective and strict monitoring of the matter has included immigration raids, penalties for 

employers who hire illegal workers, providing information, and warning of the consequences 

of breaking the rules. At the end of the day, these aspects have contributed to convincing 

employers of the importance of not hiring illegal workers.
144

 

Turning to development, although development impacts are showing there are still 

several concerns regarding both the case of New Zealand and that of Australia. One of the 

most prominent criticisms is that while there is a broad ambition to contribute to the 

development of the Pacific, particular development goals are not specified. As a result, 

although remittances flows increase, their impact is not optimised and maximised.
145

 The 

cases of the villages in Tonga and Vanuatu already mentioned in this article demonstrate that 

there are attempts to develop a bottom-up approach to remittances (where the community 

leaders decide on which development goals should be prioritized). Nevertheless, these 

exceptions and the success they show only further confirm the importance of specifying and 

monitoring development goals. The second drawback is that neither of the schemes 

emphasise the importance of climate change adaptation or set climate change adaptation as a 

crucial component of the development goals. This is particularly concerning for the Pacific 

region which is acknowledged to be among the areas most affected by and most vulnerable to 

climate change (even to an extent that the disappearance of some islands is anticipated). 

Moreover, in the Pacific case climate change is acknowledged to be one of the most clear cut 

drivers of migration. Ignoring the climate change component greatly undermines the 

achievement of development goals. 

 

3.3 Lessons for the EU 

The technical compositions of the programmes analysed above might be interesting for the 

development of future migration schemes by the EU Member States. Certain characteristics 

and elements common to both New Zealand’s and Australia’s schemes, that are also 

acknowledged as being examples of best practices, such as the importance of the protection 

of workers’ rights, the circularity component, the mechanism for insuring that priority is 

given to the national workers, etc., should be considered by the Member States when creating 

future schemes. Other important elements of the schemes analysed that increase their 

effectiveness, such as the training and education of migrants so that they can better match the 

specific labour market, and for instance the optimisation of remittances flows and lowering 

the costs of remittance transfers,
146

 are equally useful for the EU Member States.  

The specific context of the EU, where the interests of each Member State should be 

weighed against the interests of another, and the great differences in character of migration 

from the Pacific region and from Africa, will require a different presentation of the policies 

and creation of specific elements for implementation and monitoring. In order to be sensitive 

to these matters, considering past experiences of the EU which have had positive 
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development impacts, such as the Temporary and Circular Labour Migration Scheme 

(TCLM) between Spain and Colombia mentioned above, will be vital. 
147

 

There are, however, two crucial points which can be drawn from the Pacific 

experience and the way the schemes were developed.  

First of all, the Pacific experience should make the EU cautious about the 

development component of the future schemes. The examples of New Zealand and Australia 

show that both migrant workers and sending communities benefit from participation in the 

schemes, and that they have a positive influence on the development of the sending region. 

However, the extent to which the development goals succeed is different in the different 

cases analysed. The case of Australia has demonstrated how the ambition of the country to 

promote development goals can be limited when other policies are not accordingly adjusted, 

and when the benefits of the development component are not well understood. While 

currently offering only 2500 places, Australia has, certainly in theory, a larger capacity. The 

World Bank’s report has clearly demonstrated the potential benefits of expansion of such 

schemes for development of the Pacific. Namely, the World Bank modelled a proposal in 

which New Zealand will keep inviting 8,000 pacific islanders a year and Australia expands 

its schemes, also starting from 8,000 and continuing to expand these schemes until the target 

of 40,000 pacific islanders is reached. Although also based on several other assumptions, the 

World Bank came to the conclusion that total remittances from Australia and New Zealand 

could reach US$390 million by 2025, which is equivalent to 10 percent of the GDP of pacific 

island countries currently participating in the scheme or 60 percent of their total aid flow.
148

 

However, this potential is not likely to be realized, since in the Australian case there is no 

demand for low-skilled migrants because this niche is already filled by “backpackers” and 

illegal workers. Unless these obstacles are removed, progress towards development goals is 

impaired or at best the achievements remain insignificant.  

At the same time, the example of New Zealand has demonstrated that employers can 

be convinced not to hire illegal workers, by both explaining the benefits of not doing so, and 

by threatening sanctions if they do.  

If the developments goals of EU migration policies and of a new EU Directive are to 

succeed, it is highly important to realize and set priorities. Apart from the economic benefits 

for the EU, it is also crucial to incorporate in the programmes the understanding that the 

development of the sending countries is a way to improve the economic situation in African 

States, including increasing their resilience to climate change. These programmes can 

ultimately also reduce irregular migration, as the presence of legal opportunities for circular 

migration can prevent people from taking dangerous and illegal routes, and also because 

development gains can increase the resilience of populations, reducing the need for them to 

relocate in the future. In that regard, all Member States must reach a common understanding 

and agreement in regard to hiring illegal migrants, and to establish effective mechanisms for 

monitoring and detecting violations.  
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To ensure that development goals are achieved is a complicated task. This means that 

seasonal labour programmes should prioritize hiring people from developing countries, or 

should introduce quotas for hiring certain numbers of people from developing African 

countries. The opportunity to participate in the schemes should be given not only to the 

workers that are easier to employ (from the perspective of distance, language and existing 

ties), but also to those who need the employment opportunities the most. This is a big 

challenge for the EU, since the Directive explicitly grants states a freedom in choosing the 

third countries with whom the seasonal migration agreements will be established. 

Furthermore, workers from the African developing states that are most vulnerable and, 

among other things, are adversely affected by climate change, are also likely to be the most 

expensive to hire. The European Commission has to consider ways to address this challenge. 

Among several options is the provision of financial help to the Member States that hire from 

developing countries, such as compensation for extra costs involved or subsidies. Another 

option is the introduction of quotas favouring people from the most vulnerable African 

countries, including states most vulnerable to climate change. The quotas could depend on 

the Member States’ economic performance and capacity to accommodate workers. It is also a 

question of how well each Member State understands the importance of helping the 

development of African states, and the benefits of promoting this development through 

giving employment opportunities. Therefore, the European Commission should pay particular 

attention to explaining the goals of the new Directive, in providing assistance and guidance in 

implementation. 

The second crucial observation is that neither in the case of New Zealand nor the case of 

Australia has adaptation to climate change been specifically identified as a priority and as an 

important component of development. On the one hand, as this article has stated, the link 

between development, migration and adaptation to climate change is acknowledged. 

Adaptation is an inevitable part of development. It is also largely in the hands of the 

developing countries to decide which elements are crucial for their development. 

Nevertheless, the experience of international organizations working on the relations between 

development and adaptation to climate change reveals that a lack of education and knowledge 

often results in sending communities not understanding the importance of investing the 

positive gains of seasonal migration (such as remittances, technologies, and knowledge) into 

climate change adaptation programmes.
149

 As a result, the potential of remittances and the 

potential of transfers of knowledge and technologies to contribute to adaptation and 

development are not realized. The example of New Zealand and Tonga, where the Tongan 

community leaders asked the seasonal workers for a contribution of a certain amount which 

was used for development of the communities, provides one of the good examples of how the 

question of adaptation could be introduced into bilateral cooperation between two countries. 

This example can be further improved by emphasis on the climate change component and the 

incorporation of climate change adaptation into the specific development goals of the sending 

countries. EU Member States should realize both the benefits and the challenges of 

promoting development goals in Africa, and in particular of promoting climate change 
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adaptation. The Member States can incorporate certain conditions into bilateral migration 

schemes with third countries. For instance, they can require third states participating in the 

scheme to implement concrete climate change adaptation projects or specify the priorities for 

the investment of remittances. The fact that this can be done on the bilateral level, between 

the Member State and the sending country, allows for the involvement of third states in the 

process of drafting adaptation strategies and identifying the priorities.  

 

 

4 Conclusions 

 

The European Union is in a complex situation. It is in the middle of a severe refugee and 

migration crisis, with many decisions to be made and policies to be implemented if the 

situation is to be solved. The reality is such that the African population is growing, while the 

living conditions in African states are worsening. Climate change further undermines the 

stability of many African states. More and more people are therefore expected to flee to the 

EU in search for better opportunities and a safe haven. This research has shown that EU 

migration policies require modification, and that tightening border controls is not a solution. 

In fact, the EU needs migrants to fill present and future labour shortages since its own 

population is declining, and because these shortages cannot be filled by the labour forces of 

the Member States.  

This article has demonstrated that the promotion of seasonal labour migration has 

benefits in theory, not just for the economies of the Member States, but most importantly for 

migrants and their communities. It was demonstrated that this type of migration can boost 

development in the sending regions, including adaptation to climate change, increasing the 

resilience of places, making households stronger and better prepared for the future. 

Ultimately, it can diminish the number of irregular migrants and potential climate-induced 

displacement. 

The recent EU Seasonal Workers Directive shows the ambition of the EU to promote 

the “triple win” that seasonal migration is to offer. Yet, as it has been demonstrated there is 

room for a lot of scepticism regarding the achievement of these goals in reality. The Directive 

did not properly convey the importance and benefits of promoting the development of third 

states through future migration schemes. Furthermore, it gave Member States freedom and 

flexibility in creating the future schemes. The way the future schemes will develop and will 

be implemented is therefore a highly topical issue. Additional efforts of the European 

Commission and the Member States are vital to optimize the benefits of seasonal labour 

migration. As this article has suggested, the Member States should look for best practices and 

models for the future schemes. The cases of New Zealand and Australia (countries that 

already have seasonal labour migration schemes) have demonstrated the crucial lessons that 

can be learned by the EU Member States, especially when it comes to maximising the 

development impact of future schemes. Among these most important lessons are: the 

importance of strengthening and emphasizing the development component of the future 

schemes. This will require EU Member States to set priorities for hiring workers from the 

developing regions of the African continent. In doing so, the Member States are likely to 

need financial help and technical assistance. It will also require finding ways to maximise the 
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potential of seasonal labour migration in contributing to the development of third countries. 

The particular goals for development should be specified. It is crucial that Member States are 

helping their bilateral partners to maximize the benefits gained during seasonal employment, 

by directing the remittances and knowledge into the most relevant development projects. 

Secondly, the role climate change adaptation plays in the development of the African States 

should not be overlooked by the EU Member States. Climate change is a clear and powerful 

driver for migration, though most of its power is yet to be seen. The EU, through provision of 

opportunities for migration, can foster development in Africa and build the resilience of 

African States, proactively reducing the number of people who will be induced to migrate in 

the future. Therefore, adaptation to climate change must be set among the specific 

development goals.  

The European Commission can play a vital role in promoting the importance of the 

development component of future migration schemes, and emphasising the role climate 

change adaptation plays in that regard. It is important that the Commission continues the 

mission stated in the Communication on Climate Change, Environmental Degradation and 

Migration, which suggested fostering mobility and facilitating labour migration as a way to 

contribute to creating opportunities for individuals to take advantage of the potential of 

migration to boost adaptation, and to reducing environmentally induced displacement. This 

understanding therefore should be further integrated in EU strategies and policies as an 

important element of addressing the migration crisis that Europe is facing and will face in the 

near future. 
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INTERNATIONAL LEGAL OBLIGATIONS TO  
PROTECT THE ENVIRONMENT AND HUMAN 

RIGHTS OF POPULATIONS AFFECTED BY 
CLIMATE CHANGE 

 
MARIYA GROMILOVA

 

 

Abstract 

 

2014 has been announced by the U.N. General Assembly as 
the “International Year of Small Island Developing States” with the 
goals of raising awareness of the Small Island Developing States’ 
(SIDS) unique developmental challenges in relation to a range of 
environmental problems including climate change, and of fostering 
the ambition to find solutions for these vulnerable States.1 However, 
the way in which international law is constructed runs counter to the 
ambitions of the General Assembly. 

The people of Tuvalu, one of the SIDS, are not to blame for 
climate change, yet they experience its most severe impacts. 
Regardless of the skepticism around the anticipated disappearance of 
the island, the islanders already require assistance from their own 
government and the international community, since both 
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1 The International Year of Small Island Developing States, UNITED NATIONS, 
http://www.un.org/en/events/islands2014/index.shtml#&panel1-1 (last visited Aug. 
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environmental stability and, consequently, the human rights of 
Tuvalu’s population have been critically affected. In theory, 
international law, particularly climate and human rights law, entails 
relevant obligations of States towards their own territories and 
populations, as well as obligations of third States to assist. However, 
these obligations are formulated and interpreted in an unclear 
manner. This lack of clarity makes it hard to establish what actions 
must be taken and which actors are responsible for monitoring 
compliance with these obligations, making it even harder to talk 
about breaches of these obligations. 

This article suggests that the International Court of Justice 
(I.C.J.), by means of an advisory opinion, can clarify and explain the 
reach of the relevant positive obligations under international law in 
the context of climate change and human rights. The Court can 
answer the question of who bears obligations to help the people of 
Tuvalu, before Tuvaluans have no choice left but to abandon their 
land. Building upon the particular case of Tuvalu, this article 
presents the question that the U.N. General Assembly is suggested to 
pose to the I.C.J. to request this advisory opinion. 

 

Introduction 

 

According to the Intergovernmental Panel on Climate Change 
(IPCC) Fifth Assessment Report, Small Island States are among the 
regions with the highest risk due to climate change.2 With high 
confidence it was identified that there is “risk of death, injury, ill-
health, or disrupted livelihoods in low-lying coastal zones and Small 
Island Developing States and other small islands, due to storm 
surges, coastal flooding, and sea-level rise.”3 

Tuvalu is just one of forty-four members of the Alliance of 
Small Island States which are at the forefront of climate change 

                                                 
2 Intergovernmental Panel on Climate Change [IPCC], Climate Change 2014: 

Impacts, Adaptation, and Vulnerability 1, 17 (2014), available at https://ipcc-
wg2.gov/AR5/report/full-report/ [hereinafter IPCC 2014]. 

3 Id. at 13. 



10-9 GROMILOVA (DO NOT DELETE) 8/27/2015  12:04 AM 

2015] RESCUING THE PEOPLE OF TUVALU 235 

catastrophe.4 The land of Tuvalu is critically affected, and people 
living on Tuvalu already experience vast deprivations of core human 
rights, such as the right to water, food, health, etc. The questions of 
how to maintain the island’s nature and the rights of its population 
are crucial for the future of the island and require immediate 
attention. 

Being greatly exposed to climate change, Tuvalu (similar to 
the other SIDS), has extremely limited adaptive capacity. The costs 
of adaptation for this least developed country in proportion to the 
size of its population and territory are tremendous and practically 
unbearable.5 In addition to great exposure and inability to withstand 
climate change, Tuvalu and most of the other SIDS are among the 
least responsible for climate change.6 

The injustice of climate change is acknowledged in 
international law, politics and climate change science. In fact, 2014 
has been declared the “International Year of Small Island 
Developing States” by the U.N. General Assembly, with the goals of 
raising awareness of the SIDS’ unique development challenges 
regarding a range of environmental problems including climate 
change, and of fostering the ambition to find solutions for these 
vulnerable States.7 The legal instruments also recognize the 
importance of special treatment for vulnerable nations. The United 
Nations Framework Convention on Climate Change (UNFCCC) is 
                                                 

4 The Alliance of Small Island States (AOSIS) has a membership of 44 States 
and observers, drawn from all oceans and regions of the world: Africa, the 
Caribbean, the Indian Ocean, the Mediterranean Sea, the Pacific Ocean and the 
South China Sea. Thirty-seven are members of the United Nations, close to 
twenty-eight percent of developing countries, and twenty percent of the U.N.’s 
total membership. Together, SIDS communities constitute some five percent of the 
global population. It functions primarily as an ad hoc lobby and negotiating voice 
for Small Island Developing States (SIDS) within the United Nations system. See 
About AOSIS, ALLIANCE OF SMALL ISLAND STATES, http://aosis.org/about/ (last 
visited Aug. 18, 2014). 

5 IPCC 2014, supra note 2, at 1635.  
6 IPCC, Climate Change 2001: Impacts, Adaptation, and Vulnerability 1, 867 

(2001), available at http://www.grida.no/publications/other/ipcc_tar/?src= 
/climate/ipcc_tar/. Accordingly, the Pacific islands region accounts for only 0.03% 
of the CO2 global emissions. Id. 

7  The International Year of Small Island Developing States, supra note 1. 
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founded on the principle of differentiated responsibilities and 
recognizes in the Preamble that since “the largest share of historical 
and current global emissions of greenhouse gases has originated in 
developed countries,” the developed States Parties must take the lead 
in combating climate change and its adverse effects.8 Furthermore, 
international law calls on States to cooperate and assist each other in 
achieving sustainable development9 and “in promoting and 
encouraging respect for human rights and . . . fundamental freedoms 
for all.”10 

Alongside this differentiated approach to responsibilities, 
international law grants a State the ”highest authority” with regard to 
its own territory and makes it a main protector and guarantor of the 
rights of its population.11 Therefore, at least in theory, international 
law foresees both groups of obligations: the obligations of States 
towards their own territories and populations; and the obligations of 
third States to assist and support other States when it is required. 

Nevertheless, this article rests on the unfortunate observation 
that regardless of the instructions of international law and the 
attention of the U.N. bodies to the SIDS, the people of Tuvalu are 
experiencing serious human rights deprivations, and the land of 
Tuvalu is vanishing. Assistance however, is reaching Tuvalu more 
slowly than is needed, with the islanders expected to have no choice 
other than to abandon their home, even before the island fully 

                                                 
8 United Nations Framework Convention on Climate Change, art. 3, para. 1, 

opened for signature Jun. 4, 1992, 1771 U.N.T.S. 107 [hereinafter UNFCCC]. 
9 United Nations Conference on Environment and Development, Rio de 

Janeiro, Braz., June 3-14, 1992, Rio Declaration on Environment and 
Development, Principle 5, U.N. Doc. A/CONF.151/26/Rev.1 (Aug. 12, 1992) 
[hereinafter Rio Declaration]. 

10  U.N. Charter, art. 1, para. 3. 
11 The fundamental principle of state sovereignty has its roots in the Peace of 

Westphalia, and is reaffirmed by numerous other documents. See U.N. Charter, 
Article 2, para. 1; United Nations Conference on the Human Environment, Swed. 
June 5-16, 1972, Stockholm Declaration on the Human Environment, 
A/CONF.48/14/Rev.1, Rio Declaration supra note 9. See also HANS KELSEN, 
GENERAL THEORY OF LAW AND STATE 385-86 (Anders Wedberg, trans., The 
Lawbook Exchange, 2009) (1945). 
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submerges.12 Tuvaluans’ cries for help and demands for solutions 
have thus far been fruitless.13 In its search for justice, Tuvalu has 
already threatened to sue the U.S. and Australia before the I.C.J. for 
the damages Tuvalu suffers due to the excessive greenhouse gas 
(GHG) emissions of developed States.14 However, the case has not 
yet reached the I.C.J. Whilst, as this article will go on to show 
further, the reasons for such failures are complex, including the main 
procedural issue of jurisdiction, proving a causal link between GHG 
emissions and damages seems to be the central difficulty. This 
causality has not yet been successfully established in the case law 
and it is not likely that contemporary law and science have the ability 
to do so. A second attempt to bring justice has been made by Palau, 
another member of the SIDS group. Palau also pinned its hopes on 
the I.C.J., but in contrast to Tuvalu’s attempt to sue, has considered 
requesting “an advisory opinion of the I.C.J. on the responsibilities 
of States under international law to ensure that activities carried out 
under their jurisdiction or control that emit greenhouse gases do not 
damage other States.”15 

This article is inspired by these attempts and builds upon 
them. The I.C.J., as the highest international court and as the primary 

                                                 
12 J. McAdam, “Disappearing Sates”, Statelessness and the Boundaries of 

International Law, in CLIMATE CHANGE AND DISPLACEMENT: MULTIDISCIPLINARY 

PERSPECTIVE 109 (J. McAdam ed., 2010); Maxine Burkett, In Search of Refuge: 
Pacific Islands, Climate-Induced Migration, and the Legal Frontier, 98 ASIA 

PACIFIC ISSUES 1, 4 (2011).  
13 See Press Release, General Assembly, As Traditional Challenges To Island 

States Strain Already Emptying Budgets, General Debate Speakers Ask To Be 
‘Saved’ From Climate Change Impacts, U.N. Press Release GA/11430 (Sep. 28, 
2013); Catherine McGrath,  Pacific Nations Urge Climate Change Action, Ask 
Australia for Help, RADIO AUSTRALIA (May 27,  2014),  http://www.radioaustralia 
.net.au/international/2014-05-27/pacific-nations-urge-climate-change-action-ask-
australia-for-help/1317552 (last visited Aug. 20, 2014).  

14 Holley Ralston, Britta Horstmann & Carina Holl, Climate Change: 
Challenges Tuvalu, GERMANWATCH 16 (2004), http:germanwatch.org/download 
/klak/fb-tuv-e.pdf.; Rebecca Elizabeth Jacobs, Treading Deep Waters: Substantive 
Law Issues in Tuvalu’s Threat to Sue the United States in the International Court 
Of Justice,  PAC. RIM L. & POL’Y J. 103, 105 (2005). 

15 U.N., Press Conference on Request for International Court of Justice 
Advisory Opinion on Climate Change, U.N. Press Release (Feb. 3, 2012).   
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judicial organ of the U.N., is the organ that can bring clarity to the 
legal ambiguity around SIDS affected by climate change. Of the two 
options already considered within the I.C.J., this article favors the 
latter, requesting an I.C.J. advisory opinion. However, it is argued 
that the focus of the request for an advisory opinion must be 
different. The example of Tuvalu shows that while most of the 
damages to the environmental and physical stability of the islands are 
yet to occur, the central challenges currently posed by climate 
change are to the human rights of the islanders. Therefore, instead of 
focusing on damages caused by the GHG emissions and 
responsibility for these damages, which are hard to prove and 
undesirable to wait for, this article investigates relevant positive 
obligations under international human rights law and climate law. 
However, most of these obligations are formulated in a broad and 
confusing way, leaving States a lot of room for deviation when it 
comes to their actions towards their own land and population and the 
actions of those third States which are obligated to assist. Clarifying 
positive obligations under human rights law and climate law has 
more potential under the current setting and interpretation of 
contemporary international law, and is a crucial step for countries 
like Tuvalu. This article will suggest the appropriate question for the 
request of an advisory opinion and justify this selection. 

The following line of argumentation is adopted. Section I 
presents the case of Tuvalu. Drawing upon the latest case-studies 
conducted on Tuvalu, and the reports of the U.N. rapporteurs, this 
article demonstrates what makes Tuvalu so vulnerable from 
environmental and human rights perspectives. In Section II, potential 
ways for Tuvalu to render justice and to attract sufficient support 
from the international community are further scrutinized. In order to 
achieve these ends, the choice of pursuing an advisory opinion rather 
than a judgment is justified. In Section III the target for the question 
to the I.C.J. is set and justification is provided for the focus on 
positive obligations within international law, rather than 
responsibility for damages. Section IV devotes itself to an analysis of 
the ambiguities around these positive obligations from the 
perspectives of climate law and human rights law, and to revealing 
the grey areas in law and the points requiring clarification by the 
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I.C.J. Namely, the norms, questions and uncertainties in human 
rights law and climate change law, which can be clarified by the 
I.C.J., are identified. Ultimately, in Section V, conclusions are 
presented and the question that can be brought to the I.C.J. for its 
advisory opinion is formulated. 

 

I. The Case of Tuvalu 

 

Tuvalu is one of the smallest nations in the world.16 This least 
developed country has always existed in unstable natural conditions 
and for centuries has been managing to live in peace with nature, 
whilst dealing with many climatic threats ranging from cyclones to 
droughts. Climate change is to be thanked for making such a small 
country famous worldwide as a “sinking island.” 

The island is indeed in danger. The IPCC’s Fifth Assessment 
Report reconfirmed that low-lying Small Island States are among the 
most vulnerable to the effects of climate change, particularly such an 
effect as sea-level rise.17 Other natural phenomena associated with 
sea-level rise, such as floods, storm waves and surges, deep ocean 
swell and predicted astronomical tidal cycles further exacerbate this 
vulnerability.18 In addition to the threat from the changing 
environment, the adaptive capacity of Tuvalu is very limited. The 
country is among the least developed States, therefore its 
infrastructure and economic opportunities are poor. Tuvalu’s 
population density is quite concentrated, with 379 people per square 
kilometer.19 Inland relocation is therefore problematic, especially 
considering that the most crucial infrastructure (schools, religious 
sites, etc.) are also located in coastal zones, making areas already 

                                                 
16 CENTRAL INTELLIGENCE AGENCY, Australia-Oceania: Tuvalu, THE WORLD 

FACT BOOK, https://www.cia.gov/library/publications/the-world-factbook/geos/tv. 
html (last visited Feb. 8, 2015). 

17 IPCC 2014, supra note 2, at 1616. 
18 Id. at 1619. 
19 STATISTICS DIVISION, U.N. DEP’T OF ECON. & SOC. AFFAIRS, WORLD 

STATISTICS POCKETBOOK 2014 EDITION, 203, U.N. Doc. ST/ESA/STAT/SER. 
V/38, U.N. Sales No. E.14.XVII.4 (2014). 
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vulnerable to sea-level rise particularly overpopulated.20 

There has been a lot of speculation about the future of 
Tuvalu. Scenarios range from the predictions that sea-level rise, in 
combination with other climate change impacts such as storms, 
flooding and sea water intrusions will soon make Tuvalu 
uninhabitable,21 to claims that the island is growing.22 The 
Intergovernmental Panel On Climate Change’s (“IPCC”) Fifth 
Assessment Report did not forecast the year of disappearance; 
however it did make some clarifications which are crucial for Tuvalu 
and the Pacific region. Importantly, it established that the rate of sea-
level rise in the twenty-first century will be higher than we have 
experienced before23 and also, that the rate of climate change will 
greatly differ between regions.24 According to most of the IPCC’s 
scales and figures, the Pacific region is at the epicenter of climate 
change.25 Rates of relative sea-level rise for Funafuti, the main island 
of Tuvalu, have been approximately three times higher than the 
global average between 1950 and 2009.26 Saline flooding of internal 
low-lying areas occurs regularly, and is expected to become more 
                                                 

20  IPCC 2014, supra note 2, at 1619. 
21 U.N. Permanent Mission of Nauru, Views on the Possible Security 

Implications of Climate Change to be Included in the Report of the Secretary-
General to the Sixty-Fourth Session of the United Nations General Assembly 
(2009), http://www.un.org/esa/dsd/resources/res_pdfs/ga-64/cc-inputs/PSIDS_ 
CCIS.pdf. 

22 Paul Chapman, Pacific Islands ‘Growing Not Shrinking’ Due to Climate 
Change, THE TELEGRAPH, (June 3, 2010), http://www.telegraph.co.uk/news/world 
news/australiaandthepacific/tuvalu/7799503/Pacific-islands-growing-not-shrinking 
-due-to-climate-change.html; Philippa McDonald, Pacific Islands Growing, Not 
Sinking, ABC AUSTL. (June 3, 2010) http://www.abc.net.au/science/articles/2010 
/06/03/2916981.htm?site=science/talkingscience&topic=latest. 

23 IPCC, Climate Change 2013: The Physical Science Basis, at 1140, (2013), 
available at http://www.climatechange2013.org/ (“It is very likely that the rate of 
global mean sea level rise during the 21st century will exceed the rate observed 
during 1971–2010 . . . due to increases in ocean warming and loss of mass from 
glaciers and ice sheets”).  

24 Id. (“It is very likely that in the 21st century and beyond, sea level change 
will have a strong regional pattern, with some places experiencing significant 
deviations of local and regional sea level change from the global mean change”). 

25 IPCC, 2014, supra note 2, at 1148, 1192. 
26 Id. at 1620. 
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frequent and extensive over time.27 

Nevertheless, while speculation about the disappearance of 
Tuvalu and future climate change impacts are subject to constant 
debates, sea-level rise in conjunction with the inability to adapt are 
already having clear effects on Tuvalu today. 

Whilst scientists and policy-makers are emphasizing the 
dangers of sea-level rise, the main stakeholders of Tuvalu are 
primarily concerned with the coastal erosion resulting from sea-level 
rise.28 The majority (more than ninety percent) of communities live 
close to the coast, since this is where the most crucial infrastructure, 
including important religious sites, is located.29 Coastal erosion has 
multiple implications for Tuvalu. First of all, it gradually diminishes 
the sources of fresh water, as saltwater pushes into the ground water 
from below.30 Fresh water availability on Tuvalu is scarce in general. 
There are no streams, rivers or other sources of potable water in 
Tuvalu, and people mostly rely on rainwater catchment with storage 
facilities.31 In the past, the people were also able to use groundwater 
resources for household use. Nowadays, as a result of coastal 
erosion, groundwater resources are polluted by saltwater intrusion 
and waste leachate, and are therefore no longer suitable for human 
consumption. As the data confirms, in Funafuti, the capital of Tuvalu 
which has the highest population density, water scarcity is a common 
problem: not only during the dry season (June – September), but also 

                                                 
27 Id. 
28 MINISTRY OF NATURAL RES., ENV’T, AGRIC. AND LANDS, DEP’T OF ENV’T, 

TUVALU’S NATIONAL ADAPTATION PROGRAMME OF ACTION 12 (2007) [hereinafter 
TUVALU’S NAPA]. 

29 Id. at 12. 
30 DAVID HELD, EVA-MARIA NAG & CHARLES ROGER, THE GOVERNANCE OF 

CLIMATE CHANGE IN DEVELOPING COUNTRIES: A REPORT ON INTERNATIONAL AND 

DOMESTIC CLIMATE CHANGE POLITICS IN CHINA, BRAZIL, ETHIOPIA AND TUVALU 

114 (2012).  
31 See U.N. Env’t Programme Secretariat of the Pacific Cmty. Applied 

Geoscience and Technology Division, Freshwater Under Threat: Pacific Islands. 
Vulnerability Assessment of Freshwater Resources to Environmental Change, ¶ 38 
(Mar., 2012), http://www.unep.org/pdf/Freshwater_Under_Threat-Pacific_Islands 
.pdf. 
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occasionally during the wet season (October – March).32 

Saltwater intrusion has negative implications for soil quality, 
and leads to the decreased productivity of agricultural lands and 
pulaka pits. Sixty percent of the pulaka crops, which is the main crop 
cultivated in Tuvalu, have already been destroyed.33 Since 
domestically grown food remains the main source of nutrition for the 
islanders, these losses pose a threat to their food security. 

Quantities of fish and shellfish, another main source of 
nutrition for the islanders, have also declined significantly.34 
According to the Fifth Assessment report, coral bleaching, occurring 
due to sea-level rise and ocean acidification, threatens the 
functioning of island coral reef ecosystems.35 The death of coral 
leads to the loss of marine ecosystems which live on coral.36 The 
average ocean temperature around Tuvalu is already at the upper 
limit of the 25ºC - 29ºC temperature range tolerated by most species 
found in the island’s coral fisheries.37 This places further concerns on 
the food security of the island. 

Water pollution, water shortages, changes in diet and 
malnutrition all undermine the health of the islanders. Poor 
sanitation, due to high population density and pollution, further 
contributes to the problem. Houses on Tuvalu are built very close to 
each other, with a lot of informal housing being constructed. 
Adequate sewage systems are often absent, which leads to unsanitary 
conditions in some areas.38 According to the report by the Special 

                                                 
32 TUVALU’S NAPA, supra note 28, at 19. 
33 Id. at 28. 
34 Id. at 24. 
35 IPCC 2014, supra note 2, at 1621. 
36 See Mary-Elena Carr, Madeleine Rubenstein, Alice Graff & Diego 

Villareal, Sea Level Rise in a Changing Climate: What Do We Know? in 
THREATENED ISLAND NATIONS: LEGAL IMPLICATIONS OF RISING SEAS AND A 

CHANGING CLIMATE, 15, 44-45 (Michael B. Gerrard & Gregory E. Wannier eds., 
2013). 

37 HELD, NAG & ROGER, supra note 30, at 114. 
38 See SOPAC, Sustainable Integrated Water Resources and Wastewater 

Management in Pacific Island Countries: National Integrated Water Resource 
Management Diagnostic Report Tuvalu, SOPAC MISCELLANEOUS REPORT 647, 1, 
5 (2007) available at http://ict.sopac.org/VirLib/MR0647.pdf; U.N. Habitat Human 
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Rapporteur, water-borne diseases such as diarrhea are common, 
particularly among children.39 

The factors demonstrated above clearly show that 
environmental stress is already severely affecting the living 
conditions of people on the island. Although acknowledging such a 
link has been controversial in international law,40 it appears that an 
agreement has been reached on the relationship between climate 
change and human rights.41 The latest resolution adopted by the 
Human Rights Council on this matter states that “climate change-
related impacts have a range of implications, both direct and indirect, 
for the effective enjoyment of human rights.”42 The situation on 
Tuvalu is clear evidence for such a conclusion. 

However, contrary to the common view that the main danger 
for Tuvaluans is the physical disappearance of the island in the 
future, the principal challenges that are already being experienced by 

                                                 
Settlements Programme, Cities and Climate Change: Global Report on Human 
Settlements 2011, 1, 129-162 (2011) available at http://unhabitat.org/books/cities-
and-climate-change-global-report-on-human-settlements-2011/. 

39 Special Rapporteur on the Human Right to Safe Drinking Water and 
Sanitation, Report of the Special Rapporteur on the Human Right to Safe Drinking 
Water and Sanitation, Catarina de Albuquerque, on Her Mission to Tuvalu (17-19 
July 2012), U.N. GAOR, U.N. Doc. A/HRC/24/44/Add.2 ¶ 19 (Jul. 1, 
2013)[hereinafter Report of the Special Rapporteur on the Human Right to Safe 
Drinking Water and Sanitation] (finding the efforts to provide rainwater tanks and 
to increase awareness of the necessity of boiling water have not made a significant 
impact on the number of diarrhea cases). 

40 See the controversy in the development of a link between climate change 
and human rights in M. Limon, Human Rights and Climate Change: Constructing 
a Case for Political Action, 33 HARV. ENVTL. L. REV. 439, 445 (2009). 

41 Malé Declaration on the Human Dimension of Global Climate Change, 
adopted 14 November 2007; Human Rights Council Res. 7/23, Human Rights and 
Climate Change, 7th Sess., Mar. 3 - Apr. 1, 2008, U.N. Doc. A/HRC/7/78 (July 14, 
2008); Stephen Humphreys,  Climate Change and Human Rights: A Rough Guide, 
INTERNATIONAL COUNCIL ON HUMAN RIGHTS POLICY (2008), http://www.ohchr. 
org/Documents/Issues/ClimateChange/Submissions/136_report.pdf; Office of the 
High Commissioner for Human Rights (OHCHR), Report of the OHCHR on the 
Relationship Between Climate Change and Human Rights, U.N. Doc. 
A/HRC/10/61 (Jan. 15, 2009). 

42  Human Rights Council Res. 10/4, Human Rights and Climate Change, 10th 
Sess., U.N. Doc. A/HRC/10/L.11, (Mar. 25, 2009). 
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the islanders arise from the fact that climate change severely impacts 
the human rights of the islanders. Putting aside the future prognoses 
and concerns about the right to self-determination and the right not to 
be forcibly evicted, today’s situation on the island demonstrates that 
the most critical national challenge for Tuvaluans is the quality and 
availability of potable water.43 This challenge clearly translates into a 
threat to the right to water, and further impacts other human rights, 
such as the right to health and the right to food.44 Other rights also 
can be simultaneously affected, especially since by nature all human 
rights are interdependent, interrelated and indivisible.45 Therefore, it 
is of primary importance for Tuvalu to act on this problem. 

 

 

                                                 
43 See TUVALU’S NAPA, supra note 28, at 25; Human Rights Council, 

National Report Submitted In Accordance with Paragraph 5 of the Annex to 
Human Rights Council Resolution 16/21, Tuvalu, ¶ 105, U.N. Doc 
A/HRC/WG.6/16/TUV/1, (Jan. 25, 2013). See also Human Rights Council, Report 
of the Working Group on the Universal Periodic Review: Tuvalu, ¶ 9, U.N. Doc. 
A/HRC/24/8 (Jul. 5, 2013): (identifying this problem as a key national priority not 
only by Tuvaluan Government itself, but also in the recommendations provided by 
the other countries who took a part in the review). 

44 OHCHR, What Are Human Rights?, http://www.ohchr.org/en/issues/ 
Pages/What areHumanRights.aspx (last visited Aug. 20, 2014). Ultimately, the 
right to life is also threatened. The right to life in the case of Tuvalu should be 
understood in a broad context. This means that this right not only entails that 
humans cannot be arbitrarily deprived of their lives, but this right is also about the 
positive measures that the State Parties should take, for instance, the efforts to 
reduce malnutrition, epidemics and infant mortality. According to the U.N. Human 
Rights Committee, General Comment No. 6 on the Right to Life (Article 6), the 
protection of the right to life is closely related to measures for the fulfillment of 
other rights, such as those related to food, water, health and housing. U.N. 
Committee on Economic, Social and Cultural Rights, General Comment No. 6: 
The Right to Life (Article 6 of the Covenant), U.N. Doc. E/1996/22 (Nov. 24, 
1995). Consequently, should the planned relocation fail to consider later threats, 
the right to life will be compromised. This article therefore, focuses on the right to 
water, health, and food as currently most actual and requiring attention of Tuvalu 
and further the attention of the international community. 

45 What Are Human Rights?, supra note 44; World Conference on Human 
Rights, June 14-25, 1993, Vienna Declaration and Programme of Action, U.N. 
Doc. A/CONF.157/23 (July 12, 1993) [hereinafter Vienna Declaration]. 
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II. The Way for Tuvalu to Go About it: 

Advisory Opinion v. I.C.J. Judgment 

 

The situation, in which Tuvalu currently finds itself, along 
with many other Small Island States, requires a solution. Yet, the 
process of finding this solution is deadlocked. Political powers and 
States during the negations seem unable to agree on what climate 
change victims can do and what the international community must do 
to help them. Therefore an authoritative opinion to clarify who bears 
which obligations would be very timely. As the primary judicial 
organ of the United Nations, the I.C.J. can contribute to the 
understanding of the issue and its resolution. The I.C.J. has two 
primary functions: the first function is to settle legal disputes 
submitted to it by States through its judgments; the second function 
is to provide advisory opinions on legal questions submitted to it by 
authorized organs. In this section, both options are considered and an 
argument is put forward for why requesting an advisory opinion 
currently has more benefits for Tuvalu. 

 

A. An I.C.J. Judgment and Difficulties with Pursuing It 

 

The main benefit of having an I.C.J. judgment on the 
question of responsibility towards nations affected by climate change 
is that an I.C.J. judgment is, by nature, a binding decision of the 
Court. The judgment could change the current state of affairs 
radically, since it would be binding and would create a precedent for 
cases to come.46 In environmental law, the judgments of the I.C.J. 
have been shown to be particularly important. Such influential 
judgments as that of the Trail Smelter case, where the no-harm 
principle and polluter-pays principle were invoked,47 demonstrate the 

                                                 
46 PATRICIA BIRNIE, ALAN BOYLE & CATHARINE REDGWELL, INTERNATIONAL 

LAW AND THE ENVIRONMENT 20-21 (2d ed. 2002) (“a body of jurisprudence 
accumulates, particularly in the case of the I.C.J., and contributes to the 
progressive development of international law”).  

47 Trail Smelter Case (U.S./Can.), 3 R.I.A.A. 1905 (1941); Corfu Channel 
Case (U.K. v. Alb.), 1949 I.C.J. 4; Lake Lanoux Arbitration (Fr. v. Spain), 12 
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essential role that case law plays in the formation and development 
of principles of international law and customary international law. 
Yet, it is not accidental that the case of climate change damages has 
never reached the Court. There are numerous obstacles to such an 
I.C.J. judgment. 

Since the I.C.J.’s jurisdiction is based on State consent, the 
first and the most trivial hurdle is that it is possible that the States 
against which the case is initiated are not currently under the 
jurisdiction of the I.C.J.48 This is for instance the case for the United 
States of America,49 historically the largest emitter of GHGs, and 
currently the second largest emitter.50 Such States would therefore 
have to accept the jurisdiction of the Court first, which is highly 
unlikely.51 Another very clear and objective obstacle is the cost of 
such a legal suit, which cannot be afforded by the least developed 
countries, especially when they confront economically strong world 
powers such as the U.S., with a group of experienced lawyers by 
their side. 

Another disadvantage is that such an open confrontation, in 
front of the I.C.J., would certainly create quite strong political 
turbulence and could have negative implications for future 

                                                 
R.I.A.A. 281 n.1 (1957); Settlement of Gut Dam Claims (U.S. v. Can.), 8 I.L.M. 
118 (Lake Ontario Claims Trib. 1969). For information on the contribution of these 
cases to international law see YALE CENTER FOR ENVIRONMENT LAW AND POLICY, 
CLIMATE CHANGE AND THE INTERNATIONAL COURT OF JUSTICE (Vivienne 
Caballero & Lia Nicholson eds., 2012), available at 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2309943; PATRICIA BIRNIE, 
ALAN BOYLE & CATHERINE REDGWELL, INTERNATIONAL LAW AND THE 

ENVIRONMENT 27-28 (3d ed., 2009). 
48 U.N. Charter, Statute of the International Court of Justice, Apr. 18, 1946, 

Article 36 [hereinafter I.C.J. Statute]. 
49 The I.C.J. lacks jurisdiction over the United States. For other states which 

are not under the jurisdiction of the I.C.J., see Jurisdiction, INTERNATIONAL COURT 

OF JUSTICE, http://www.ICJ-cij.org/jurisdiction/?p1=5&p2=1&p3=3 (last accessed 
Aug. 18, 2014). 

50
 WORLD RESOURCE INSTITUTE, The History of Carbon Dioxide Emissions 

(May 21, 2014), http://www.wri.org/blog/2014/05/history-carbon-dioxide-
emissions. 

51 For a list of States which are not under the jurisdiction of the I.C.J. see, 
Jurisdiction, supra note 49. 
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negotiations and actions concerning mitigation and adaptation to 
climate change. For instance, it could de-motivate other developed 
countries, who are also among the polluters, to continue cooperation 
and assistance. There are countries which are currently making 
significant voluntary contributions to adaptation funds. The United 
Kingdom and Germany, for instance, together provide almost thirty 
percent of the climate funds.52 Yet the enthusiasm of these developed 
States to help can decrease should they see an aggressive position 
from those whom they are trying to help. Furthermore, these 
developed countries can freeze the aid which is provided for other 
non-climate related programs, such as voluntary programs targeting 
education, food supply and medical assistance.53 The opposite, but 
still negative scenario, might be that developed States will limit their 
participation in the future of SIDS solely to financial assistance, 
since it is not clear under the UNFCCC to what extent assistance is 
required from developed States.54 Meanwhile, as shown further, 
money cannot fix all the problems that developing countries are 
struggling with. 

Nevertheless, the most substantial hurdles arise from a legal 
perspective. Bringing the case to the I.C.J. means claiming that one 
State or a group of States is responsible. According to the Articles on 
the Responsibility of States for Internationally Wrongful Acts (the 
ILC Draft Articles), the primary point of reference in relation to the 
law of State responsibility is that every internationally wrongful act 
of the State entails the responsibility of that State.55 International 

                                                 
52 Contributor Countries, CLIMATE FUNDS UPDATE, http://www.climatefunds 

update.org/global-trends/donor-countries (last accessed Aug. 18, 2014). 
53 Maxine Burkett, A Justice Paradox: On Climate Change, Small Island 

Developing States, and the Quest for Effective Legal Remedy, 35 U. HAW. L. REV. 
643 (2013). 

54 Article 4 of the UNFCCC only lays down that Annex II “shall also assist 
the developing country Parties that are particularly vulnerable to the adverse 
effects of climate change in meeting costs of adaptation to those adverse effects” 
without specifying what this assistance entails. UNFCCC, supra note 8, at art. 4. 

55 Int’l L. Comm’n, Draft Articles on Responsibility of States for 
Internationally Wrongful Acts, November 2001, 53d Sess., Supp. No. 10, A/56/10, 
at art. 1, reprinted in [2001] Y.B. Int’l L. Comm’n 30, A/CN.4/SER.A/2001/Add.1 
(Part 2). 
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responsibility can be based upon two conditions. Firstly, conduct of a 
State consisting of an action or omission must be attributable to the 
State.56 Secondly, the act or omission must constitute the breach of 
an international obligation of that State.57 Breach of the obligations 
covers both treaty and non-treaty obligations.58 

Non-treaty obligations of States are grounded in the rules of 
customary international law. In environmental law an accepted 
custom is that no State shall cause harm to another. 59 This rule 
allows Tuvalu to claim that developed States, which have been 
emitting GHGs and substantially contributing to climate change, 
have caused damages to Tuvalu. To establish the breach of this rule, 
Tuvalu will have to show that there is: a) a wrongful act attributable 
to the State; b) a causal link between the activity and damage; c) a 
violation of either international law or a violation of a duty of care, 
which is d) owed to the damaged State.60 Proving these elements in 
the case of the climate change damages is highly challenging. 

Even if the damaging activities causing climate change can 
be attributed to a particular State, the question of causation between 
the damaging activity and the damage to third States will remain. 
The problem arises from the fact that the affected State has to prove 
that an injury has been triggered by the relevant behavior of actors on 
the territory of the responsible State.61 Tuvalu would therefore have 
to prove firstly that the emissions of the U.S., for instance, have 

                                                 
56 Id. at art. 2. 
57 Id. 
58 Id. 
59 Trail Smelter Case, supra note 47; PHILIPPE SANDS & JACQUELINE PEEL, 

PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW 196 (3d ed. 2012). Another 
principle of international customary law which might be relevant is the “polluter 
pays principle.” This principle provides that the “polluter should, in principle, bear 
the costs of pollution.” Nevertheless, the “polluter pays principle” has not received 
a lot of support and attention among States and in case law. Id. at 229. 

60 Richard S.J. Tol & Roda Verheyen, State Responsibility and Compensation 
for Climate Change Damages – A Legal and Economical Assessment, 32 ENERGY 

POL’Y 1109, 1111 (2004). 
61 U.N. High Comm’r for Refugees (UNHCR), Protecting People Crossing 

Borders in the Context of Climate Change Normative Gaps and Possible 
Approaches, 8, PPLA/2012/01 (Feb. 2012).  
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caused the sea-level rise and secondly that this particular sea-level 
rise caused by the U.S.’s illegal emissions, has led to the human 
rights violations and damages to the State of Tuvalu.62 To establish 
this kind of causality under contemporary international law appears 
highly challenging, if not impossible.63 Furthermore, scientifically 
speaking, it is difficult to prove that the injury was caused by climate 
change related events, provoked by the behavior of a particular State, 
rather than “purely natural (geophysical) events.” 64 Among other 
reasons, which hamper the establishment of causality between a 
damaging activity and harm, are spatial and temporal factors. States 
that have caused the harm are most frequently geographically remote 
from those who suffer the consequences. The causes of the grave 
effects which the Pacific region is facing are geographically diffused, 
as many States have jointly contributed to climate change.65 
Causality is also problematic, since most of the damages to a State 
such as Tuvalu are yet to come. Suing developed States for future 
damages is highly problematic since, as Jacobs argues, Tuvalu would 
have to use the arguments of intergenerational equity and the 
precautionary principle, which are currently only emerging in 
international law and have never been applied within the I.C.J.’s 
judgments.66 

Although establishing the breach of an international treaty 
obligation to the large extent avoids the challenge of establishing 
causality, since there is no need to prove damages, it still appears 
problematic. Section 5 devotes itself to analysis of the positive 
obligations of States in the climate change context. Particularly it 
looks into the obligation of developed States to assist developing 
States in adaptation to climate change and into the extraterritorial 

                                                 
62 Jacobs, supra note 14, at 111. 
63 See Tol & Verheyen, supra note 60; Christina Voigt, State Responsibility 

for Climate Change Damages, 77 (1) NORDIC J. INT’L L. 1 (2008). 
64 Jacobs, supra note 14, at 111. 
65 STEPHEN M. GARDINER ET AL, CLIMATE ETHICS: ESSENTIAL READINGS 84 

(2010). 
66 Jacobs, supra note 14, at 119. See also: M. Gromilova & N. Jägers, Climate 

Change Induced Displacement and International Law, in RESEARCH HANDBOOK 

ON CLIMATE CHANGE AND ADAPTATION LAW 70, 100 (J. Verschuuren ed., 2013). 
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obligations under human rights law, revealing the problems with 
these obligations and hence the difficulties with establishing their 
breach. 

The legal obstacles listed above might have been among the 
reasons for Tuvalu not proceeding with its threat to bring the case in 
front of the I.C.J. There is however, another option for Tuvalu. 

 

B. An Advisory Opinion and Its Value for the Case of Tuvalu 

 

A second option within the I.C.J. is to request an advisory 
opinion, since the I.C.J., as the primary judicial organ of the U.N., is 
a legal advisor to the U.N. in addition to its function of settling legal 
disputes. 

An advisory opinion is an opinion issued by the Court 
concerning the legality of the legislation or conduct under question 
that does not have a binding effect, but rather advises on the 
interpretation and understanding of a rule of international law.67 
Although the opinion is merely advisory, its “judicial pronouncement 
is not only legal advice in the ordinary sense.”68 According to Article 
38 paragraph 1(d) of the I.C.J. Statute, at the very least the advisory 
opinions constitute a “subsidiary source of law.”69 However, as 
Karin Oellers-Frahm argues, the contribution of the advisory 
opinions to the development of international law is even more 
substantial.70 Though they are not legally binding, the advisory 
opinions of the I.C.J. still have “legal value and moral authority.”71 
Pasqualucci even argues that advisory opinions may be more 
influential than judgments in contentious cases because they affect 
the general interpretation of international law for all States rather 

                                                 
67 Advisory Jurisdiction, INTERNATIONAL COURT OF JUSTICE, http://www.ICJ-

cij.org/jurisdiction/index.php?p1=5&p2=2 (last visited August 18, 2014). 
68 Karin Oellers-Frahm, Lawmaking through Advisory Opinions?, 12  

GERMAN L.J. 1033, 1046 (2011). 
69 I.C.J. Statute, supra note 48, at art. 38 (1)(d). 
70 Oellers-Frahm supra note 68, at 1041. 
71 Id.; see also Legality of the Threat or Use of Nuclear Weapons, Advisory 

Opinion, 1996 I.C.J. 226, 556, (Jul. 8) (dissenting opinion of Judge Koroma). 
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than just for the parties to an individual opinion.72 Furthermore, 
though lacking legal power, in all twenty-four cases where the I.C.J. 
has rendered an advisory opinion, the requesting organs have 
respected the opinion of the Court.73 This can be explained by the 
fact that since the I.C.J. is a principal judicial organ of the U.N., non-
compliance with its opinion can compromise the reputation and 
position of the Court and the whole system of the U.N. institutions.74 
The members of the U.N., who have established the Court, have a 
tacit agreement to respect its decisions.75 

From a procedural point of view, an advisory opinion is more 
achievable than an I.C.J. judgment. The request for an advisory 
opinion with all the explanatory documents must come from an 
authorized organ, regardless of whether the actors involved have 
accepted the jurisdiction of the Court.76 The General Assembly, 
which has climate change firmly on its agenda, is directly authorized 
to request the International Court of Justice to give an advisory 
opinion on any legal question.77 To proceed with the request for an 
advisory opinion the question should be put on the agenda of the 
General Assembly’s session and has to gain a certain level of support 
within the General Assembly. According to the Rules of Procedures 
of the General Assembly, “all items proposed by any Member of the 
United Nations” and “all items which the Secretary-General deems it 
necessary to put before the General Assembly” shall be included on 
the agenda of any regular session.78 Furthermore, the item must gain 
a certain level of support within the General Assembly. Accordingly, 

                                                 
72 JO M. PASQUALUCCI, THE PRACTICE AND PROCEDURE OF THE INTER-

AMERICAN COURT OF HUMAN RIGHTS 30 (2003). 
73 MOHAMED SAMEH M. AMR, THE ROLE OF THE INTERNATIONAL COURT OF 

JUSTICE AS THE PRINCIPAL JUDICIAL ORGAN OF THE UNITED NATIONS 116 (Kluwer 
Law International 2003). 

74 Id. at 115. 
75 Id. 
76 I.C.J. Statute, supra note 48, at art. 65. 
77 U.N. Charter art. 96, ¶ 1. Attempts to question the competence of the 

General Assembly are limited, since it is difficult to imagine a question which 
would fall outside of the Assembly’s competence. 

78 Rules of Procedure of the General Assembly, Rule 13, U.N. Doc. 
A/520/Rev.17 (2008). 
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for an “important question” there should be support of a two-third 
majority of the present voting members, while for “other questions” 
a simple majority of members present and voting is sufficient.79 

Arguably, the question concerning climate change and 
environments and human rights affected by it has the potential to get 
on the agenda of the General Assembly and to gain a sufficient level 
of support. First of all, either the State of Tuvalu as a member of the 
United Nations, or the Secretary-General, Ban Ki-moon, can suggest 
such an initiative. Tuvalu can make the suggestion as the State 
interested in finding the solution, even if this means acknowledging 
some obligations of its own.80 The Secretary General could also 
make this suggestion, as according to his latest statement, the Small 
Island States are his priority.81 

Secondly, it is also reasonable to believe that other Members 
of the General Assembly will support the initiative. The question 
concerning climate change, the environment and human rights 
affected by it is an “important one” since it is a global issue, 
resolution of which is connected to the ”maintenance of international 
peace and security.”82 As stated above, such an initiative should be 
supported by a two-third majority of the present and voting 
members.83  The amount of support to be gained is therefore set high. 
Nonetheless, there are reasonable grounds to believe that the General 
Assembly would support the question concerning climate change. 
This belief rests on the fact that the General Assembly shows its 
rising concern regarding climate change. The president of the 
General Assembly, John Ashe, has announced that climate change is 

                                                 
79 I.C.J. Statute, supra note 48, at art. 18. 
80 It will be shown further, that the State of Tuvalu takes an active position in 

the debates on climate change, and is willing to accept strict emission targets, that 
normally do not apply to the developing States, as long as it helps the State to 
overcome the climate change impacts. See infra notes 105-106. 

81 U.N. Secretary-General, Remarks at launch of International Year for Small 
Island Developing States (Feb. 24, 2014), http://www.un.org/sg/statements/index. 
asp?nid=7481. 

82 Rules of Procedure of the General Assembly, Rule 83, U.N. Doc. 
A/520/Rev.17 (2008). 

83 I.C.J. Statute, supra note 48, at art. 18. 
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a top priority for the General Assembly agenda.84 He also 
acknowledged the that small island nations are already experiencing 
the effects of climate change, and that for Pacific islands such as 
Tuvalu and the Marshall Islands there is a risk of disappearance in 
upcoming decades.85 Additionally, the General Assembly has 
frequently shared its frustration about the poor commitments made 
by States in combating dangerous climate change. As it was 
proclaimed at one of the General Assembly meetings in September 
2013: “The unfortunate truth is that far too few leaders are willing to 
stand up to the fossil fuel polluters and put in place the policies 
needed to drive us towards a sustainable future. In doing so, they are 
failing to represent the best interests of the vast majority of the 
people they represent.”86 

What also makes the advisory opinion more flexible from a 
procedural perspective is that although the request to the I.C.J. 
should contain “exact statement of the question upon which an 
opinion is required, the Court has an authority to define the exact 
scope of the question, and its ‘real objective.’”87 When it is necessary 
in order to carry out its judicial function, the Court can even 
reformulate the question submitted to it for an opinion, in order to 
clarify the real meaning of the question it has to answer. Arguably, 

                                                 
84 Courtney Brooks, Climate change tops U.N. General Assembly President’s 

Agenda AL JAZEERA AMERICA (Sept. 30, 2013), http://america.aljazeera.com/ 
articles/2013/9/30/un-general-assemblypresidentputsclimatechangeattopofagenda. 
html. 

85 Id. 
86 Alden Meyer & Kelly Rigg, U.N. General Assembly: Time for Leaders to 

Deliver Climate Ambition, RESPONDING TO CLIMATE CHANGE (Sept. 25, 2013) 
http://www.rtcc.org/2013/09/23/un-general-assembly-time-for-leaders-to-deliver-
climate-ambition/ (last accessed 19 August 2014). 

87 For instance, in the Legality of the Threat or Use of Nuclear Weapons 
Advisory Opinion, the Court had to deal with differences between the English and 
the French draft of the Question. Despite the translational difficulties the Court 
held that “it is unnecessary to pronounce in the possible divergence between 
English and French texts of the question posed, since the real objective of the 
question was clear: ‘to determine the legality or illegality of the threat or use of 
Nuclear Weapons.’” See Legality of the Threat or Use of Nuclear Weapons, 
Advisory Opinion, 1996 I.C.J. 238 (July 8).  
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the Court can also go beyond the scope of request.88 This gives 
flexibility and allows the Court to show its own understanding of the 
problem. 

Ultimately, from a political perspective, requesting an I.C.J. 
advisory opinion is more feasible and less turbulent. First of all, there 
is no need to confront any particular State and to name polluters or 
responsible States. Secondly, since the form of the opinion is not 
legally binding, it might lead to a more courageous statement by the 
I.C.J., with the Court going into controversial and problematic 
questions, such as the distribution and attribution of responsibility, 
which they would possibly avoid in a judgment. 

The technicalities stated above reveal the benefits and 
feasibility of an advisory opinion, particularly when considered in 
comparison to an I.C.J. judgment. As long as the General Assembly 
supports the initiative and the question is legal, the Court will more 
likely accept it and would give its opinion. Importantly, the I.C.J. has 
never denied rendering its opinion when so requested by the General 
Assembly.89 

 

III. The Focus of the Request for an Advisory Opinion from 
the I.C.J. 

 

Identifying and formulating the question which the State of 
Tuvalu can pose in front of the I.C.J. is the central task of this article. 
The idea of asking for an I.C.J. opinion regarding climate change 
injustice, as already mentioned, is not novel. In 2011, the Republic of 
Palau announced its intention to request “on the urgent basis . . . an 
advisory opinion from the I.C.J. on the responsibilities of States 
under international law to ensure that activities carried out under 
their jurisdiction or control that emit greenhouse gases do not 
damage other States.”90 This attempt was welcomed and further 

                                                 
88 AMR, supra note 73, at 80. 
89 Aaron Korman & Giselle Barcia, Rethinking Climate Change: Towards an 

International Court of Justice Advisory Opinion, YALE J. INT’L L. ONLINE 37, 38 
(2012). 

90 Press Conference on Request for International Court of Justice Advisory 
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developed by scholars. The Yale Center for Environmental Law and 
Policy prepared a detailed proposal for a request of an advisory 
opinion with the question formulated as follows: “What are the 
obligations under international law of a State for ensuring that 
activities under its jurisdiction or control that emit greenhouse gases 
do not cause, or substantially contribute to, serious damage to 
another State or States?”91 However, the question should have a 
different focus and target. 

First, as the case of Tuvalu has demonstrated, the central 
concern is not the physical disappearance of the island and the 
damages to its ecosystem, but rather the implications of climate 
change on the human rights of its people. Second, as has already 
frequently been stated, Tuvaluans must be helped before irreversible 
damage is done. Therefore, the focus of the question should be on the 
positive obligations under international law which are relevant for 
the protection of human rights and environment, rather than on the 
obligations and responsibilities to make reparations for injuries. 
Third, to a great extent, the ability of the Court to issue its advisory 
opinion on questions concerning responsibility for damages meets 
the same obstacles as the request for an I.C.J. judgment. This means 
that, even in the form of an opinion, the I.C.J. will have to talk about 
scientific uncertainty, intergenerational climate justice and 
attribution (which are outside of the competence of the court and 
politically dangerous). Arguably, addressing a question which targets 
damages and responsibilities for climate change, can even 
compromise the chances that the General Assembly will support the 
request, since for them it also would be a controversial political 
move. 

The article therefore suggests a question which targets 
positive obligations of States towards its environment and 
population. Such a formulation would require the Court to look at 
climate change and human rights treaties and to clarify the 
uncertainties they entail. Should this task be accomplished it will 

                                                 
Opinion on Climate Change, supra note 15. 

91 See CLIMATE CHANGE AND THE INTERNATIONAL COURT OF JUSTICE, supra 
note 47, at 8. 
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become clear which obligations Tuvalu and third States bear 
regarding the protection of human rights and the environment of 
Tuvaluans. Only when this is understood, are we able to analyze 
whether and how the breach of these obligations can be established. 

 

IV. Building/Clarifying the Components of the Request for the 
I.C.J.’s Advisory Opinion on the Case of Tuvalu 

 

As the story of Tuvalu reveals, climate change creates a two-
fold challenge for the island and its population. The first dimension 
is the environmental degradation which in the long-run threatens the 
very existence of Tuvalu. The second dimension is the fact that 
climate change puts pressure on the livelihood of the islanders and 
poses human rights concerns. International law entails legal 
obligations which correspond to these challenges. Accordingly, it is 
further considered which obligations the State of Tuvalu holds 
towards its environment and population, and which obligations third 
States have regarding the provision of assistance. In this section, it is 
identified to what extent obligations under climate law and human 
rights law are clear and enforceable, and whether it is currently 
possible to establish the breach of these obligations. Ultimately, the 
ambiguities around these legal obligations are revealed and the 
proper formulation of the task for the I.C.J. is suggested. 

 

A. A Climate Law Perspective: Obligations and Compliance 

 

Since one of the foundations of climate law is the principle of 
common-but-differentiated responsibilities, it is important to make a 
distinction between the obligations of Tuvalu and those of developed 
States. 

 

1. Tuvalu’s Climate Change Related Obligations 

 

Among positive obligations under the UNFCCC common to 
all the States are the obligations to mitigate and to adapt to climate 
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change, laid down in Article 4.1.92 Since the contribution of Tuvalu 
to the global emissions of GHGs is negligible, the obligation to 
mitigate climate change is not relevant. Therefore, the obligation to 
adapt to climate change effects, to protect its land from the 
degradation of the coastal zones, saltwater intrusion and coral dying 
is what appears to be important. 

More specifically, Article 4.1(b) requires States to 
“formulate, implement, publish and regularly update national and, 
where appropriate, regional programmes containing . . . measures to 
facilitate adaptation to climate change.”93 In this regard, after the 
critical “Review of Environment Related Laws” of Tuvalu prepared 
by the Secretariat of the South Pacific Regional Environment 
Programme (“SPREP”) in 2007,94 which indicated poor legal 
development in the context of environmental protection and climate 
change resistance, a number of ameliorative measures have been 
enacted by the Tuvaluan government. Among these achievements is 
the adoption of the Environmental Protection Act 2008,95 which laid 
down several important objectives for the Tuvaluan government, 
such as promotion of a clean and healthy environment, promotion of 
public awareness and involvement in environmental issues, 
promotion of the conservation and sustainable use of biological 

                                                 
92 UNFCCC, supra note 8. See also Kyoto Protocol to the United Nations 

Framework on Climate Change, opened for signature Dec. 11, 1997, U.N. Doc 
FCCC/CP/1997/7/Add. 1 (entered into force Feb. 16, 2005). Among the 
commitments are: to provide and communicate climate change related information 
(Article 4.1(a)); adopt and implement mitigation and adaptation measures ( Article 
4.1(b)); cooperate in technology transfer, adaptation, “climate-proofing” economic, 
social and environmental policies and actions, research and observations, 
information exchange, education, training and public awareness (Article 4.1(c-i), 
5,6), communicate information regarding the Parties implementation of the 
UNFCCC (Article 4.1(j), 12.1). Id. 

93 UNFCCC, supra note 8, at art. 4.1(b). 
94 Secretariat of the South Pacific Regional Environmental Program, 

Department of Environment, Review of Environment Related Laws in Tuvalu: 
Environment Legislation Drafting Project, http://www.sprep.org/att/IRC/eCOPIES 
/Countries/Tuvalu/35.pdf (June 2007) [hereinafter SPREP, 2007]. 

95 Environment Protection Act, 2008, Cap. 30/25 (Tuvalu), available at 
http://tuvalu-legislation.tv/cms/images/LEGISLATION/PRINCIPAL/2008/2008-
0002/EnvironmentalProtectionAct_1.pdf.  
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diversity and protection and conservation of natural resources, on the 
land, in the air, and in the sea. Importantly, the Act devoted a whole 
section, Part 8, to “Responses to Climate Change.”96 Prior to that, 
Tuvalu had no legislation directly related to climate change issues. 
Moreover, Tuvalu’s National Adaptation Programme of Action 
(NAPA), finalized in 2007, sets the priorities for adaptation actions 
and provides detailed description of which adaptation activities are 
planned, with estimations of the costs and the actors involved.97 

Recently there have been new developments in law, 
promoting the idea that adaptation can take another form such as 
migration.98 It is highly relevant to make a note on the attitude of 
Tuvaluans and the Tuvaluan government towards this idea. Though 
migration, induced displacement, and planned relocation were 
acknowledged as adaptation strategies by the Cancun Agreement,99 
Tuvaluans and the Tuvaluan government do not show enthusiasm for 
this strategy. There is no official government policy on climate-
related migration.100 There have been no claims made for other 
States to accept them as migrants. Tuvalu’s NAPA, for instance, is 
silent about migration as a climate change adaptation strategy, rather 
talking about migration and resettlement as “a last resort to 
adaptation” in the worst case scenario.101 The few migration schemes 
that are currently available for Tuvaluans are not connected to 
climate change concerns. For instance, migration to New Zealand is 
currently possible for Tuvaluans under the Pacific Access Category, 
a scheme that allows an annual quota of 75 migrants from Tuvalu to 
settle in New Zealand.102 This scheme, as it is confirmed by an 

                                                 
96 Id. at Part 8 
97 TUVALU’S NAPA, supra note 28. 
98 Climate Change Conference, Cancun, Mex., Nov. 29 - Dec. 10, 2010, 

Cancun Adaptation Framework to Report of the Conference of the Parties on its 
sixteenth session, held in Cancun from 29 November to 10 December 2010, U.N. 
Doc. FCCC/CP/2010/7/Add.1 (Mar. 15, 2011) [hereinafter Cancun Adaptation 
Framework]. 

99 Id. 
100 HELD, NAG & ROGER, supra note 30, at 103. 
101 TUVALU’S NAPA, supra note 28, at 25. 
102 Immigration New Zealand: Pacific Access Category, IMMIGRATION NEW 

ZEALAND, http://www.immigration.govt.nz/migrant/stream/live/pacificaccess/. 



10-9 GROMILOVA (DO NOT DELETE) 8/27/2015  12:04 AM 

2015] RESCUING THE PEOPLE OF TUVALU 259 

official of the New Zealand Ministry of Foreign Affairs and Trade, 
has no link to climate change.103 The qualifying conditions for the 
scheme are strict and require a good command of English, a job offer 
from New Zealand and positive results of a health examination.104 
This often makes migration an unachievable adaptation strategy for 
the most vulnerable and poor. Furthermore, the empirical data 
reveals that many Tuvaluans are reluctant to abandon their land and 
cultural ties and want to stay on the island by all means. Even those 
people who do move migrate mostly due to economic reasons.105 

Apart from this reluctance to accept migration as a climate 
change adaptation strategy, Tuvalu is taking an active position 
regarding mitigation and adaptation. It is confirmed not only by 
Tuvalu’s readiness to accept strict mitigation targets,106 its constant 
call for adaptation funds, and vocal position at the Pacific Forum, but 
also by its 2020 Renewable Strategy, initiated by the Government of 
Tuvalu in 2009, which aims for the country to generate one-hundred 
percent of its energy from renewable sources by the year 2020.107 

Despite the efforts of Tuvalu, legally speaking, the country is 
not bound by the obligations of Article 4 of the UNFCCC. From the 
text it is clear that the obligation to adopt mitigation and adaptation 
for developing countries depends on the support of developed 
countries, since Article 4.7 specifies that “the extent to which 
developing States Parties will effectively implement their 

                                                 
103 Shawn Shen & François Gemenne, Contrasted Views on Environmental 

Change and Migration: the Case of Tuvaluan Migration to New Zealand, 49 INT’L 

MIGRATION 232 (2011). 
104 Immigration New Zealand: Pacific Access Category, supra note 102. 
105 Shen & Gemenne, supra note 103, at 232-238. See also Colette Mortreux 

& Jon Barnett, Climate change, migration and adaptation in Funafuti, Tuvalu, 19 
GLOBAL ENVIRONMENTAL CHANGE 105, 109 (2009). 

106 Lenore Taylor, Tuvalu Call for Copenhagen Protocol Splits Developing 
Nation Bloc, AUSTRALIAN Dec. 10, 2009, http://www.theaustralian.com.au/ 
national-affairs/policy/tuvalu-call-for-copenhagen-protocol-splits-developing-
nation-bloc/ story-e6frg6xf-1225808881276; John Vidal, Copenhagen Talks Break 
Down as Developing Nations Split Over ‘Tuvalu’ Protocol, THE GUARDIAN, Dec. 
9, 2009, http://www.theguardian.com/environment/2009/dec/09/copenhagen-
tuvalu-protocol -split. 

107 HELD, NAG & ROGER, supra note 30, at 104. 
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commitments under the Convention will depend on the effective 
implementation by developed country Parties of their commitments 
under the Convention related to financial resources and transfer of 
technology. . .”108 Article 4.8 also specifies which groups require 
particular attention and support, with “small island countries” and 
“countries with low-lying coastal areas” being on the top of the 
list.109 Regarding the obligations under the Cancun Agreement, 
which invited the Parties to enhance understanding and cooperation 
with regard to migration, induced displacement, and planned 
relocation as adaptation strategies, it is also not possible to conclude 
that Tuvalu does not comply.110 The Cancun Adaptation Framework 
is a voluntarily agreement which does not have a binding power on 
its parties.111 Even though the 2010 Cancun Agreement made a 
positive contribution towards the recognition of the issue by the 
international community, it is still questionable at which point 
migration can be accepted as an adaptation strategy. 

 

2. Positive Obligations of Developed States 

 

The provisions set by Article 4 specifically for developed 
countries clearly reflect the principle of common-but-differentiated 
responsibilities.112 Accordingly, apart from the commitments which 
are common for all Parties to the Convention, developed States 
Parties have differentiated commitments; how conscientiously they 
realize these commitments depends on the ability of the developing 

                                                 
108 UNFCCC, supra note 8, at art. 4.7. 
109 Id. at art. 4.8(a-b). 
110 Cancun Adaptation Framework, supra note 98.  
111 JANE MCADAM, CLIMATE CHANGE, FORCED MIGRATION, AND 

INTERNATIONAL LAW 232 (2012); Rowena Maguire, Foundations of International 
Climate Law: Objectives, Principles and Methods, in CLIMATE CHANGE AND THE 

LAW 83, 107 (Erkki J. Hollo, Kati Kulovesi & Michael Mehling eds., 2013); 
Cancun Adaptation Framework, supra note 98. 

112 UNFCCC, supra note 8, at art.4. “All Parties, taking into account their 
common but differentiated responsibilities and their specific national and regional 
development priorities, objectives and circumstances, shall…” Id. (emphasis 
added). 
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and least developed countries to adapt. 

Since this article is mainly concerned with the obligations 
that can help Tuvalu overcome climate change hardship and  adapt to 
its impacts, and consequently does not consider the question of 
damages caused by the GHG emissions of the developed States, the 
focus is on obligations regarding adaptation. Accordingly, among 
adaptation obligations the following seem to be the most crucial in 
the case of Tuvalu: 

- Article 4.3 sets financial obligations aimed at helping 
developing countries to meet the agreed full costs of preparing for 
adaptation; and also to provide such financial resources, including 
for the transfer of technology needed by the developing country 
Parties to meet the agreed full incremental costs of implementing 
measures.113 For Tuvalu it means that first of all, Annex II countries 
should cover the full costs of activities related to preparation and 
submission of developing countries’ national communications, such 
as the preparation of NAPA and relevant capacity building. 
Secondly, developed countries should provide funds and 
technologies for adaptation measures. 

- Article 4.4 provides that the developed States Parties and 
other developed Parties included in Annex II shall also assist the 
developing States Parties that are particularly vulnerable to the 
adverse effects of climate change in meeting costs of adaptation to 
those adverse effects.114 This broad obligation, as some scholars 
argue, sets unlimited liability of the developed countries for the costs 
of adaptation.115 

- Article 4.5 requires developed countries to “take all 
practicable steps to promote, facilitate and finance, as appropriate, 
the transfer of, or access to, environmentally sound technologies and 
know-how to other Parties, particularly developing country Parties, 

                                                 
113 UNFCCC, supra note 8, at art. 4(3). 
114 Id. at art. 4(4). 
115 M.J. Mace, Adaptation under the U.N. Framework Convention on Climate 

Change: The International Legal Framework, in FAIRNESS IN ADAPTATION TO 

CLIMATE CHANGE 63 (W. Neil Adger et al. eds., 2006); PHILIPPE SANDS, 
PRINCIPLES OF INTERNATIONAL ENVIRONMENTAL LAW 64 (2nd ed. 2003). 
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to enable them to implement the provisions of the Convention.”116 
Article 4.8 expands further on the commitment to provide “funding, 
insurance and the transfer of technology, to meet the specific needs 
and concerns of developing country Parties . . . arising from the 
adverse effects of climate change and/or the impact of the 
implementation of response measures.”117 Ultimately, Article 4.9 
takes full account of the specific needs and special situations of the 
least developed countries in their actions with regard to funding and 
transfer of technology.118 

Accordingly, as a least developed country and arguably a 
particularly vulnerable country, Tuvalu qualifies for international 
assistance to prepare and implement its adaptation programs, 
including provision of financial and technical resources. In fact, 
perhaps thanks to its vocal position at the UNFCCC forum and in the 
media, Tuvalu is currently attracting quite substantial support from 
developed States. 

When it comes to assistance under Article 4.3 and 4.4, the 
funding priorities for adaptation in Tuvalu, as for other least 
developed countries, are determined by the UNFCCC Least 
Developed Countries Fund. The Fund was established to assist least 
developed countries (LDC) parties in the preparation, development 
and implementation of NAPAs.119 Accordingly, Tuvalu’s NAPA 
established for 2007-2014 identified seven priorities for adaptation, 
including three top priorities, which were shown to be particularly 
important for Tuvalu: to increase coastal resilience; to introduce salt-
tolerant pulaka species to promote food security; and to improve 
rainwater storage capacity to increase access to safe drinking water 
for the country’s citizens.120 The total costs for Tuvalu’s seven 
NAPA pilot projects were estimated to be US$8,669,800.121 

With the help of the Global Environmental Facility, which 
                                                 

116 UNFCCC, supra note 8, at art. 4(5). 
117 Id. at art. 4(8). 
118 Id. at art. 4(9). 
119 Report of the Special Rapporteur on the Human Right to Safe Drinking 

Water and Sanitation, supra note 39, ¶ 41; A Savoir Report, supra note 34, at 107. 
120 TUVALU’S NAPA, supra note 28, at 36-38 
121 Id. at 38. 
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serves as the financial mechanism for the UNFCCC,122 Tuvalu’s 
government was able to attract significant amounts of funding.123 
Overall, US$13,275,150 was allocated for Tuvalu, which is more 
than the target set by the NAPA. However, there are several concerns 
regarding this apparent success. 

The first concern originates from the point that the 
development of NAPAs, and therefore the estimations of costs, is 
taking place under the supervision of UNFCCC sponsored 
consultants. This means that it remains a riddle to what extent the 
cost-estimations set reflect the real demand of the country. This 
concern is particularly acute taking into account the “disconnection 
between the national reality and the international debate on the 
adverse impacts of climate change on people in Tuvalu.”124 Further, 
access to information in Tuvalu is low; understanding in society of 
the problems and therefore the need to take active adaptation 
measures is very poor.125 Many people are not even aware of, or do 
not believe in, climate change and threats posed to the country. This 
casts a shadow on the participation of society and their involvement 
in identifying suitable adaptation strategies and helping in their 
effective implementation. 

Furthermore, the distribution of funds attracted is disturbing. 
A closer look at how the funds provided match Tuvalu’s NAPA 
priorities demonstrates that the points most crucial for Tuvalu, such 
as water and agricultural concerns, are not prioritized by the funds 
provided. For example, the existing GEF funding does not cover 
either Tuvalu’s second NAPA priority (to increase the distribution of 
salt-resistant pulaka species to ensure that domestic food security is 
not compromised by climate-induced saltwater intrusion), or its sixth 
NAPA priority (to strengthen community disaster preparedness).126 
Some targets are not financed sufficiently, as is the case for the 

                                                 
122 What is GEF? THE GLOBAL ENVIRONMENT FACILITY, http://www.thegef. 

org/gef/whatisgef (last visited Aug. 19, 2014). 
123 HELD, NAG & ROGER, supra note 30, at 109. 
124 Report of the Special Rapporteur on the Human Right to Safe Drinking 

Water and Sanitation, supra note 39, ¶ 44. 
125 Id. ¶ 45. 
126 See HELD, NAG & ROGER, supra note 30, at 110. 
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projects on safe drinking water and fisheries management, which 
currently are underfinanced.127 This situation is greatly undesirable 
since, as has been shown in Section I, water concerns and food 
security are the central problems for Tuvalu. 

What is also questionable is the use of the funds. According 
to the analysis by Smith and Hemstock, Tuvalu receives annually an 
average total of U.S. $14 million of aid (average in 2005-2009).128 
From these funds, eight percent is officially designated for 
”Technical Assistance”;129 however, the analysis of actual spending 
on projects and activities reveals that around thirty-five per cent of 
total aid received is spent on ‘Technical Assistance.’130 This is a 
warning, as it highlights that a third of the funds are going towards 
support and administration of the aid sector, rather than to real 
projects. 

While the National Strategy for Sustainable Development (Te 
Kakeega II), whose goals and ambitions NAPA is assisting, will be 
running until 2015 and the success of Tuvalu’s adaptation efforts can 
only be assessed then, there are other concerns apart from the 
financial. From the field observations made by the Special 
Rapporteur on the human right to safe drinking water and sanitation 
during her mission in July, 2012, it follows that “the country could 
still take other adaptation measures to address the adverse effects of 
climate change.”131 In that regard, the Rapporteur emphasized that 
“adaptation should not be limited to technical adaptation, but should 
also include social and economic aspects focusing on people’s 
needs.”132 The format of assistance therefore needs to be improved 
and to become more sensitive to the cultural and social context. 

In this regard, it also has to be considered what form of 

                                                 
127 Id. 
128 Roy Smith & Sarah Hemstock, An Analysis of the Effectiveness of Funding 

for Climate Change Adaptation Using Tuvalu as a Case Study 3 INT’L J. CLIMATE 

CHANGE: IMPACTS &  RESPONSES 67 (2011).  
129 Id. 
130 Id. 
131 Report of the Special Rapporteur on the Human Right to Safe Drinking 

Water and Sanitation, supra note 39, ¶ 41. 
132 Id. ¶ 41. 
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assistance developed countries must provide to Tuvalu if migration is 
an adaptation strategy. The requirements to qualify for the migration 
agreement that Tuvalu currently has with New Zealand are quite 
strict. Immigrants need to meet very stringent conditions before they 
can move to New Zealand and, as has been already discussed, the 
Pacific Access Category does not exactly target climate-related 
migration, therefore it is not helpful for the most vulnerable people, 
including the elderly, children and uneducated women.133 

The same concerns arise when it comes to technology 
transfer under Articles 4.5, 4.8 and 4.9. There are technologies 
available which can help Tuvalu to adapt. Developed, wealthy 
countries, such as the United Kingdom and the Netherlands are able 
to withstand sea-level rise of up to 5m due to the adaptation 
initiatives the Thames Estuary 2100 (TE2100) Project and the 
Netherlands Delta Commission respectively.134 However, so far 
these technologies have not been shared with Tuvalu. 

As has been shown, a certain level of support and assistance 
is already provided by developed countries to Tuvalu. However, the 
amount of this support as well as its form needs to be improved in 
order to promote successful adaptation on Tuvalu. Still, claiming that 
developed countries do not comply with their obligations under 
Article 4 appears problematic, as this article shows further. 

 

3. Remaining Uncertainties 

 

Article 4 in general, and specifically its subsections 4.3, 4.4 
and 4.5, require all developed countries to assist developing 
countries in meeting the costs of adaptation to the effects of climate 
change,135 including through technology transfer. These are one of 
the most prominent reflections of the principle of common but 

                                                 
133 Jane McAdam, Environmental Migration Governance 30 (UNSW Law 

Research Paper, 2009); Gromilova & Jägers, supra note 66, at 90. 
134 Robert J. Nicholls et al., Sea-evel Rise and its Possible Impacts Given a 

‘beyond 4°C world’ in the Twenty-first Century, 369 PHIL. TRANS. ROYAL SOC‘y 
161, 176 (2011). 

135 UNFCCC, supra note 8, at art. 4(3), 4(4). 
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differentiated responsibilities, and clearly establish the obligations of 
developed States, but the evaluation of compliance with these 
provisions in reality is problematic.136 The I.C.J. in its advisory 
opinion can therefore consider the following legal discrepancies. 

As demonstrated, Article 4.3 sets financial obligations aimed 
at helping developing countries to meet the agreed full costs of 
preparing for adaptation and also to provide such financial resources, 
including for the transfer of technology, needed by the developing 
country Parties to meet the agreed full incremental costs of 
implementing adaptation measures. Yet, as the analysis of Tuvalu’s 
current adaptation efforts have revealed, not all of the costs are 
covered and in many ways the assistance is not effective.137 

There are numerous difficulties associated with Article 4.3 
that create obstacles for Tuvalu in making claims that developed 
countries do not comply with their obligations. First of all, as has 
been quoted, developed countries are expected to provide funding to 
meet the “agreed” costs. This means the costs agreed upon between 
developing countries and the UNFCCC’s financial mechanism, 
which is represented by the Global Environmental Facility (GEF).138 
The way the funding priorities and estimations are being set by the 
UNFCCC financial mechanism, as noted above, does not fully reflect 
the real demands of Tuvalu. Secondly, developing countries are only 
eligible to receive the finances that cover “incremental costs.” The 
UNFCCC does not specify what incremental costs entail.139 Mace 
argues that “incremental cost” refers to the cost additional to actions 
necessary to address a national need and refers to the additional costs 
of more expensive environmental projects.140 Arguably, the costs of 
actions that support aims other than purely the need to address 
climate change impacts, or that would be implemented anyway with 

                                                 
136 RODA VERHEYEN, CLIMATE CHANGE DAMAGE AND INTERNATIONAL LAW: 

PREVENTION DUTIES AND STATE RESPONSIBILITY 92-93 (2005). 
137 See supra notes 130-139. 
138 Mace, supra note 115, at 63. 
139 Susanne Olbrisch, Erik Haites, Matthew Savage, Pradeep Dadhich & 

Manish Kumar Shrivastava, Estimates of incremental investment for and cost of 
mitigation measures in developing countries, 11 CLIMATE POL’Y 970, 971 (2011). 

140  Mace, supra note 115, at 66. 
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funding from other sources are, in a strict sense, not incremental.141 
For instance the example given by Verheyen is the one of sea 
defenses in coastal States which need to be maintained and upgraded 
in coastal areas over time regardless of climate change, in order to 
guard against changes in sea level and tidal waves.142 In this case 
however, the UNFCCC funding mechanism and the assistance of the 
Annex II countries are only meant to fund the centimeters added due 
to the expected sea-level rise from anthropogenic climate change.143 
Such interpretations are highly unfavorable for Tuvalu, since the 
country is historically affected by coastal erosion which does not 
only happen due to climate change.144 The I.C.J. can undertake the 
challenge of clarifying and giving its understanding on what is 
implied by policy-makers when they use the phrase “agreed full 
incremental costs of preparing for adaptation.” 

Under Article 4.4, the developed States Parties and other 
developed Parties included in Annex II shall also assist the 
developing country Parties that are particularly vulnerable to the 
adverse effects of climate change in meeting costs of adaptation to 
those adverse effects.145 As has already been shown, the scope of 
liability for developed States under this provision is arguably 
unlimited.146 However the forms this assistance can take are not 
specified. Furthermore, it was demonstrated that financial assistance 
is not always sufficient. Technical assistance and support in training 
and education have in many cases proved to be more important for 
Tuvalu. The definition of adaptation measures is nevertheless lacking 
under the UNFCCC. The I.C.J. can therefore give its interpretation of 
what constitutes adaptation measures. In that regard, the Court can 
provide its opinion on whether migration constitutes a form of 
adaptation strategy. Though the Cancun Agreement has stated that 

                                                 
141 VERHEYEN, supra note 136, at 97-98. See also MARCO GRASSO, JUSTICE IN 

FUNDING ADAPTATION UNDER THE INTERNATIONAL CLIMATE CHANGE REGIME 75 
(2010). 

142 VERHEYEN, supra note 136, at 97-98. 
143 Id. 
144 TUVALU’S NAPA, supra note 28, at 11, 22, 28. 
145 UNFCCC, supra note 8, at art. 4(4). 
146 Mace, supra note 115, at 64. 



10-9 GROMILOVA (DO NOT DELETE) 8/27/2015  12:04 AM 

268 INTERCULTURAL HUMAN RIGHTS LAW REVIEW [Vol. 10 

migration, planned relocation and climate induced displacement are 
among adaptation strategies, this trend has not been supported by any 
legally binding agreement under the UNFCCC.147 The Court can 
bring its opinion on this matter and further suggest which forms the 
assistance to developing countries can take in that regard. 

Though Article 4.4 sets no limits to the obligation to assist, it 
does not clarify the term “particularly vulnerable,” raising further 
questions as to which developing countries fall within this 
category.148 For Tuvalu, this arguably does not create problems since 
both the preamble to the UNFCCC and Article 4.8 emphasize the 
particular vulnerability of Small Island States and low-lying areas.149 
Yet, this provision still requires further interpretation. Should the 
I.C.J. provide its understanding of the definition “particularly 
vulnerable” this will dispel the doubts that Tuvalu is eligible for 
assistance and will be highly important for the countries whose case 
is not so clear. 

A further point lacking clarity concerns the level of assistance 
that is required from developed countries. As Lefeber concludes, the 
wording of Article 4.3 and 4.4 demonstrates that these provisions 
only foresee partial funding of adaptation measures by Annex II 
countries.150 The way in which Article 4.3 and 4.4 are formulated, 
using the term “shall” and term “assist” makes clear that there is no 
straight obligation for Annex II countries to bear the full costs of 
adaptation in all developing countries.151 Developed countries are 
only required to endeavor to assist developing countries that are 
particularly vulnerable to adverse effects of climate change in 
meeting the cost of adaptation. 152 The way to measure the extent to 
which Tuvalu must be assisted and the volume of such assistance can 

                                                 
147 As it has been stated, the Cancun Adaptation Framework is a non-legally 

binding agreement. See Cancun Adaptation Framework, supra note 117. 
148 UNFCCC, supra note 8, at art. 4(4). 
149 UNFCCC supra note 8, at Preamble, art. 4(8). 
150 René Lefeber, Climate Change and State Responsibility, in 

INTERNATIONAL LAW IN THE ERA OF CLIMATE CHANGE 322 (Rosemary Rayfuse & 
Shirley V. Scott eds., 2012). 

151 See the wording in UNFCCC, supra note 8, at art. 4(3), 4(4). 
152 Lefeber, supra note 151, at 322. 
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be suggested by the Court in its advisory opinion. 

The following relevant obligations, Article 4.5, Articles 4.8 
and Article 4.9, require developed countries to facilitate and finance 
the transfer of technologies and know-how to developing States 
Parties, and emphasize the specific needs and concerns of the least 
developed countries in their actions with regard to funding and 
transfer of technology.153 There is, however, no universally 
recognized, enforceable definition of what “technology transfer” is 
and which forms it can take. The content of the notion of 
“technology transfer” remains debatable. As noted by Bodansky, the 
Convention uses broad language with respect to technology transfer 
and does not explain the terms.154 Measuring compliance is therefore 
highly problematic. The same goes for compliance with Article 4.8 
and 4.9, since there is no agreement on interpretation. As Mace 
shows, developed States tend to refer to scientific uncertainty as an 
excuse to delay assisting developing States in adaptation.155 Further 
obstacles posed to technology transfer by markets, patent law and 
science156 are also not addressed by the UNFCCC. 

While it is not clear what is implied by technology transfer, in 
the context of Tuvalu it might be very helpful to clarify this 
obligation. As shown above, there are technologies available which 
can help Tuvalu to adapt. So the question of whether developed 
countries have an obligation to transfer these technologies to Tuvalu 
is highly relevant, yet impossible to answer under contemporary 
international law, since the scope of this obligation is not clear. The 
I.C.J. can resolve these doubts by providing a definition of 
technology transfer and an understanding of the conditions and scope 
of its provision. 

It can be concluded that despite the fact that the climate 
change legal framework recognizes the specific needs of developing 

                                                 
153 UNFCCC, supra note 8, at art. 4(5), 4(8), 4(9). 
154 Daniel Bodansky, The United Nations Convention on Climate Change: A 

Commentary 18 YALE J. INT’L. L. 451, 529-530 (1993). 
155 Mace, supra note 115, at 62. 
156 See generally Daniel K. N. Johnson & Kristina M. Lybecker, Challenges 

to Technology Transfer: A Literature Review of the Constraints on Environmental 
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countries, and that the principle of “common but differentiated 
responsibilities and respective capabilities,” which requires 
developed State Parties to “take the lead in combating climate 
change and the adverse effects thereof” is a continuing theme 
throughout the UNFCCC,157 when it comes to clear obligations in the 
context of climate change, it appears too difficult to identify the 
substance of these obligations. The main reason for this lies in the 
fact that the UNFCCC and its agreements mainly set up common 
goals, shared principles and general interests of the international 
community, using such language as “shall” and “commitments” 
instead of “must” or “obligated.” This leaves developed States with a 
lot of room to maneuver. Article 4 of the UNFCCC, where the 
obligations are listed, is a clear demonstration of this.158 It is the 
longest Article of the Treaty and is also the least clear. As Aliozi 
fairly argues, “it is a common practice of the law-makers in 
international law, to use broad language, in order to achieve 
consensus and ‘signatures’ by States; while the most common side-
effect of this broad language, is that the law becomes unclear as to 
what it actually commands.”159 Furthermore, Aliozi concludes that 
this gives “leeway” for the duty-bearers to escape responsibility.160 
Since Article 4 is the only source of obligations that can promise 
Tuvalu and other States affected by climate change more successful 
possibilities for adaptation, it is absolutely crucial to clarify these 
provisions. 

 

B. A Human Rights Perspective, Obligations and Compliance 

 

Section I has shown that decreased productivity of 
agricultural lands, water pollution and water shortages seriously 
impact the daily lives of Tuvaluans and translate into clear human 

                                                 
157 UNFCCC, supra note 8, at art. 3(1). 
158 See the wording in UNFCCC, supra note 8, at art. 4.  
159 Zoi Aliozi, Human Rights Law Review: Article 4 of the UNFCC 1992, 

CLIMATE EMERGENCY INSTITUTE (Nov. 2013), http://www.climateemergency 
institute.com/uploads/Zoi_UNFCCC_Art_4_-_Human_Rights_-Nov_2013.pdf. 

160 Id. 
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rights concerns. It was also demonstrated that today’s most critical 
national challenge for Tuvaluans is the quality and availability of 
potable water.161 It was demonstrated that this challenge clearly 
translates into a threat to the right to water, and further impacts other 
human rights, such as the right to health and the right to food.162 The 
question of which actors under international human rights law bear 
obligations to sustain the right to water, rights to health and right to 
food of Tuvaluans will now be addressed further. 

 

1. Tuvalu’s Obligations Regarding Protection of Human Rights 

 

It is the duty of States to promote and protect all human rights 
and fundamental freedoms, regardless of their political, economic 
and cultural systems.163 Under human rights law, a State has the 
primary legal obligation towards those within its territory and 
jurisdiction.164 Such a State-centric paradigm, where the obligations 
are “vertical” and based on principles of “states’ sovereignty, 
political and territorial authority and non-intervention” is a common 
characteristic of international human rights law.165 Hence, Tuvalu is 
the primary guarantor and protector of the rights of Tuvaluans. 

The right to water, the right to health and the right to food are 

                                                 
161 See supra Section I; TUVALU’S NAPA, supra note 28, at 25; National 

Report Submitted In Accordance with Paragraph 5 of the Annex to Human Rights 
Council Resolution 16/21, Tuvalu, supra note 43, ¶ 105; Report of the Working 
Group on the Universal Periodic Review: Tuvalu, supra note 43, ¶ 9.  

162 What Are Human Rights?, supra note 44. Ultimately the right to life is also 
threatened. The right to life in the case of Tuvalu should be understood in a broad 
context. This means that this right not only entails that humans cannot be 
arbitrarily deprived of their lives, but that it is also about the positive measures that 
the State Parties should take, for instance the efforts to reduce malnutrition, 
epidemics and infant mortality.  

163 Vienna Declaration, supra note 45.  
164 John H. Knox, Climate Change and Human Rights Law 50 VA. J. INT’L L. 

163 (2009).  
165 See S. Willcox, A Rising Tide: The Implications of Climate Change 

Inundation for Human Rights and State Sovereignty, 9 ESSEX HUM. RTS. REV. 11 
(2012); GUY S. GOODWIN-GILL & JANE MCADAM, THE REFUGEE IN 

INTERNATIONAL LAW 4 (3d ed. 2007). 
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protected by the core human rights instruments. Tuvalu however, has 
not acceded to the most relevant treaty in that regard, the 
International Covenant on Economic, Social and Cultural Rights 
(“ICESCR”).166 Meanwhile, ICESCR is the most authoritative source 
when it comes to the right to water, the right to health and the right to 
food.167 However, there are relevant treaties for the protection of the 
right to water, right to health and the right to food which have been 
joined by Tuvalu. Tuvalu has acceded to the Convention on the 
Rights of the Child (“CRC”),168 the Convention on the Elimination 
of All Forms of Discrimination Against Women (“CEDAW”),169 and 
just recently, in 2013, the Convention on the Rights of Persons with 
Disabilities (“CRPD”).170 These treaties have clear references to the 
rights under scrutiny. 

CEDAW sets out an agenda to end discrimination against 
women, and explicitly refers to water and sanitation (which is a 
prerequisite of the right to health) within its text. Article 4.2 (h) of 
CEDAW provides: 

States parties shall take all appropriate measures to 
eliminate discrimination against women in rural areas 
in order to ensure, on a basis of equality of men and 
women, that they participate in and benefit from rural 
development and, in particular, shall ensure to such 
women the right: . . . [t]o enjoy adequate living 
conditions, particularly in relation to housing, 

                                                 
166 International Covenant on Economic, Social and Cultural Rights, Dec. 16, 

1966, 993 U.N.T.S. 3 [hereinafter ICESCR]; OFFICE OF THE HIGH COMMISSIONER 

FOR HUMAN RIGHTS, Ratification Status for CESCR, http://tbinternet.ohchr.org 
/_layouts/TreatyBodyExternal/Treaty.aspx?Treaty=CESCR&Lang=en.  

167 ICESCR, supra note 167, at art. 11-12. 
168 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3 

[hereinafter CRC]; OFFICE OF THE HIGH COMMISSIONER FOR HUMAN RIGHTS, 
Ratification Status for Tuvalu http://tbinternet.ohchr.org/_layouts/TreatyBody 
External/Treaty.aspx?CountryID=181&Lang=EN. 

169 Convention on the Elimination of All Forms of Discrimination Against 
Women, Dec. 18, 1979, 1249 U.N.T.S. 13 [hereinafter CEDAW]; Ratification 
Status for Tuvalu, supra note 169. 

170 Convention on the Rights of Persons with Disabilities, Jan. 24, 2007 2515 
U.N.T.S. 3 [hereinafter CRPD]; Ratification Status for Tuvalu, supra note 169. 
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sanitation, electricity and water supply, transport and 
communication.171 

The food concern for women is also acknowledged in the preamble 
to the treaty.172 

The Convention on the Rights of the Child likewise explicitly 
emphasizes the crucial importance of water, environmental sanitation 
and hygiene, and adequate nutritious foods for the welfare of 
children. Article 24.2 states:  

States Parties shall pursue full implementation of this 
right and, in particular, shall take appropriate 
measures: . . . to combat disease and malnutrition, 
including within the framework of primary health 
care, though, inter alia, the application of readily 
available technology and through the provision of 
adequate nutritious foods and clean drinking water, 
taking into consideration the dangers and risks of 
environmental pollution. . .173 

Lastly, the Convention on the Rights of Persons with 
Disabilities likewise promotes the right to water for persons with 
disabilities, prescribing in article 28 to “ensure equal access by 
persons with disabilities to clean water.”174 The right to food is 
recalled in the convention in relation to health care: “Prevent 
discriminatory denial of health care or health services or food and 
fluids on the basis of disability.”175 Furthermore, States Parties 
recognize the right of persons with disabilities to an adequate 
standard of living for themselves and their families, including 
adequate food, clothing and housing.176 The importance of promoting 
and guaranteeing health for persons with disabilities is mentioned in 
the Convention on numerous occasions.177 

                                                 
171 CEDAW, supra note 170, at art. 4(2)(h). 
172 Id. at Preamble. 
173 CRC, supra note 169, at art. 24(2). 
174 CRPD, supra note 171, at art. 28(2)(a). 
175 Id. at art. 25(f). 
176 Id. at art. 28(1). 
177 See id. at Preamble (v), Article 16(4), Article 22(2), Article 25, Article 26, 
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Therefore, at least under these three treaties (CEDAW, CRC 
and CRPD) Tuvalu has obligations to ensure the right to water, 
health and food for women, children and persons with disabilities. 
These obligations are crucial since all of these groups belong to the 
most vulnerable categories of people, and are also most affected 
when it comes to climate change.178 Moreover, Tuvalu has an 
obligation to ensure that “at the very least, minimum essential levels 
of each of the rights” 179 are guaranteed to women, children and 
persons with disabilities. 

Even though Tuvalu did not incorporate into their domestic 
law all the changes implied by the treaties to which it is a signatory, 
Tuvalu has addressed human rights matters of significant relevance 
for the country by using the National Strategic Development Plan 
(Te Kakeega).180 Accordingly, mitigating climate change impacts on 
agriculture and promoting access to safe drinking water are among 
the priorities for action set in the Plan.181 Furthermore, the 
Sustainable and Integrated Water and Sanitation Policy 2012-2021 
(Te Panukua), developed by the Ministry of Public Utilities and the 
National Water and Sanitation Steering Committee and approved by 
the Government, sets the vision, goals and strategies to, inter alia, 
achieve a safe, reliable, affordable and sustainable water supply, 
minimize waste and conserve scarce water supplies.182 It adopts the 
human right to safe drinking water and sanitation as one of its 
                                                 
Article 27(1)(b). 

178 Report of the OHCHR on the Relationship between Climate Change and 
Human Rights, supra note 41, ¶ 42; IPCC 2014, supra note 2, at 6.  

179 United Nations Human Rights Committee, General Comment No. 31, The 
Nature of the General Legal Obligation Imposed on States Parties to the Covenant, 
10, U.N. Doc. CCPR/C/21/Rev.1/Add.13 (Mar. 29, 2004). For more on the 
minimum core obligations see: MANISULI SSENYONJO, ECONOMIC, SOCIAL AND 

CULTURAL RIGHTS IN INTERNATIONAL LAW 65 (2009). 
180 Report of the Working Group on the Universal Periodic Review: Tuvalu, 

supra note 43, at 4; GOVERNMENT OF TUVALU, TE KAKEEGA II NATIONAL 

STRATEGY FOR SUSTAINABLE DEVELOPMENT 2005-2015  (2005), [hereinafter TE 

KAKEEGA] http://www.un.org/esa/agenda21/natlinfo/countr/tuvalu/nsds.pdf. 
181 TE KAKEEGA, supra note 181, at 19, 23. 
182 Government of Tuvalu, South Pacific Applied Geoscience Commission, Te 

Panukua: Sustainable and Integrated Water and Sanitation Policy 2012-2021 
(2013),  
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guiding principles, which is a very important first step.183 

Despite the acknowledged efforts that Tuvalu is currently 
making in improving rights to water, health and food for its 
population,184 the success is poor.185 According to the results of the 
latest universal periodic review of the country conducted in 2013, the 
Human Rights Council has recognized that the current situation 
regarding water availability on the island does not correspond to 
human rights standards, with women and children continuing to be 
the most vulnerable groups affected.186 The majority of the 38 
delegations that participated in the periodic review stated in their 
recommendations the importance of further promotion of the human 
right to safe drinking water and health.187 Food security was also 
mentioned in the report and in the recommendations as a remaining 
concern.188 

While the majority of the delegates that participated in the 

                                                 
183  Id. at 5. 
184 See Human Rights Council, Report of the Working Group on the Universal 

Periodic Review: Tuvalu, supra note 43. Accordingly, the latest periodic review of 
the Tuvalu’s effort with regard to human rights made in 2013, reveals the progress 
with human rights commitments, such as reporting to the Committee on the Rights 
of the Child and the Committee on the Elimination of Discrimination against 
Women; the support of the visit of the Special Rapporteur on the human rights to 
safe drinking water and sanitation, the support of the ratification of the Convention 
on the Rights of Person with Disabilities; the accession to the Rome Statute of the 
International Criminal Court; the inclusion of gender in government planning; and 
the visibility given to climate change issues. See also Report of the Special 
Rapporteur on the Human Right to Safe Drinking Water and Sanitation, supra note 
39, Conclusion and Recommendations: The Special Rapporteur has “appreciated 
the strong determination of the Government and people of Tuvalu to confront and 
respond to the many challenges based on their long experience” with climate 
variability, including their capacity to make access to water and sanitation a more 
tangible reality. 

185 Report of the Working Group on the Universal Periodic Review: Tuvalu, 
supra note 43; Report of the Special Rapporteur on the Human Right to Safe 
Drinking Water and Sanitation, supra note 39, ¶¶ 51-54. 

186 Report of the Working Group on the Universal Periodic Review: Tuvalu, 
supra note 43. 

187 Id.  
188 Id. See the recommendations of Singapore, Ireland and Mexico.  
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periodic review have advised Tuvalu to join the core Covenants,189 
the reviewers also acknowledged challenges and constraints in the 
implementation of recommendations and the overall human rights 
commitments. Among these constraints are mainly funding 
constraints, resource availability and technical limitations.190 
Importantly, the Working Group of the Periodic Review 
acknowledged the specific vulnerabilities that Tuvalu faces, namely 
the threat of the adverse impacts of climate change and sea-level rise, 
as well as the lack of adaptive capacity.191 

The crucial character of international assistance and support 
for the State of Tuvalu has been acknowledged by many members of 
the periodic review.192 The Special Rapporteur on the human right to 
safe drinking water and sanitation, Catarina de Albuquerque, has also 
emphasized the crucial importance of international assistance for 
Tuvalu,193 and at the same time recommended that “The Government 
of Tuvalu, which bears the main responsibility for the realization of 
the human rights to water and sanitation, takes concrete and targeted 
steps within the maximum of available resources, including by 
seeking international cooperation aid and assistance, to make these 
rights a reality for all.”194 Ultimately, “Tuvalu reiterated its 
commitment to protect the human rights of its people, for which 
purpose it requested relevant assistance in its effort to fulfil its 
human rights obligations.”195 

 

                                                 
189 Id. ¶¶ 82-85.  
190 Id. ¶ 11. 
191  Report of the Working Group on the Universal Periodic Review: Tuvalu, 

supra note 43 ¶ 6. 
192 Id. ¶ 22 (Maldives), ¶ 24 (Montenegro), ¶ 30 (Philippines), ¶ 31 (Senegal), 

¶ 42 (Thailand), ¶ 44 (Turkey), ¶ 53 (Algeria), ¶ 59 (Costa Rica), ¶ 67 (delegate 
from the Crown Counsel), ¶ 72 (Indonesia), ¶ 75 (Malaysia); ¶ 82.5 (Conclusions 
and Recommendations of Azerbaijan), ¶ 82.6 (Italy), ¶ 82.45 (Singapore), ¶ 82.56 
(Uruguay), ¶ 84.17 (Netherlands). 

193 Report of the Special Rapporteur on the Human Right to Safe Drinking 
Water and Sanitation, supra note 39, ¶¶ 51-54. 

194 Id. ¶54 (a). 
195 Report of the Working Group on the Universal Periodic Review: Tuvalu, 

supra note 43, ¶ 20. 
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2. Obligations of the State When It Fails and the Obligations of 
the International Community 

 

The analysis provided above of the relevant reports reveals 
that despite Tuvalu’s efforts, the State is not successful in 
guaranteeing the most threatened human rights to its population. If a 
State fails to guarantee human rights within its territory, then at least 
two relevant questions appear: what are the obligations of the State 
that failed to comply with its primary human rights obligations? And, 
are there any obligations on the part of third States?196 

 

a. Obligation to Seek International Assistance 

 

As has been stated in the recommendations to Tuvalu, the 
Government should act to promote the most vulnerable human rights 
by, among other steps, “seeking international cooperation aid and 
assistance.”197 International human rights law however, is not clear 
on the legal status of the obligation to seek international assistance. 
Even in case such obligation can be derived from Article 2.1 of the 
ICESCR198 which explicitly calls on each of its State Parties to “take 

                                                 
196 See also Mariya Gromilova, Revisiting Planned Relocation as a Climate 

Change Adaptation Strategy: The Added Value of a Human Rights-Based 
Approach 10  UTRECHT L. REV. 76 (2014). 

197 Report of the Special Rapporteur on the Human Right to Safe Drinking 
Water and Sanitation, supra note 39, ¶ 54 (a). 

198 Manisuli Ssenyonjo, Economic, Social and Cultural Rights, in 
INTERNATIONAL HUMAN RIGHTS LAW: SIX DECADES AFTER THE UDHR AND 

BEYOND 49, 68 (Mashood Baderin & Manisuli Ssenyonjo eds., 2010). The 
Committee has emphasized the importance of mutual responsibility in this regard, 
meaning that developing states also have international obligations. See also M. 
Sepúlveda, Obligations of ‘International Assistance and Cooperation’ in an 
Optional Protocol to the International Covenant on Economic, Social and Cultural 
Rights 24 (2) NETH. Q. HUM. RTS 271, 290 (2006). Sepúlveda identifies two duties 
in that regard: the duty for to seek international assistance, and the duty to 
“identify in their reports any particular needs that they may have for technical 
assistance or development cooperation.” Id. Besides the legally binding 
instruments which imply the obligation to seek international assistance, there are 
human rights documents which directly focus on such obligation. For instance, the 
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steps, individually and through international assistance and co-
operation . . . to the maximum of its available resources, with a view 
to achieving progressively the full realization of the rights 
recognized in the present Covenant . . .,”199 it is still not obligatory 
for Tuvalu since it is not a party to the Covenant. 

Though not bound by this obligation, it is evident that Tuvalu 
is searching for such assistance. The confirmation is Tuvalu’s active 
position in the UNFCCC negotiations, human rights forums, in press 
and in media.200 The next question to consider then is whether there 
are any obligations on the part of third States, e.g. extraterritorial 
obligations to help in securing the rights of Tuvaluans. 

 

b. Extraterritorial Obligations of States 

 

When it comes to the obligations of third States towards 
helping and protecting Tuvaluans’ rights to water, health and food, 
the ICESCR in Article 2.1 explicitly calls on each of its States 
Parties to act to protect the rights recognized in the Covenant.201 
Moreover, the essential role of such cooperation in facilitating the 
full realization of the relevant rights is further underlined by the 
                                                 
Maastricht Principles on Extraterritorial Obligations of States in the area of 
Economic, Social and Cultural rights - a legal document conducted by leading 
experts in international law and human rights on September 28, 2011, directly lays 
down the obligation to seek international assistance and cooperation, namely: “A 
State has the obligation to seek international assistance and cooperation on 
mutually agreed terms when that State is unable, despite its best efforts, to 
guarantee economic, social and cultural rights within its territory.” Maastricht 
Principles on Extraterritorial Obligations of States in the Area of Economic, 
Social and Cultural Rights, ETO CONSORTIUM, ¶ 34 (2013), available at 
http://www.etoconsortium.org/nc/en/library/maastricht-principles/?tx_drblob 
_pi1%5BdownloadUid%5D=23 [hereinafter Maastricht Principles]. 

199 ICESCR, supra note 166, at art. 2(1). 
200 See, e.g., HELD, NAG & ROGER, supra note 30; Report of the Working 

Group on the Universal Periodic Review: Tuvalu, supra note 43; Ralston, 
Horstmann & Holl supra note 14; Statement by His Excellency Right Honourable 
Sir Tomasi Puapua PC, KBE Governor General Of Tuvalu to the U.N. General 
Assembly (Sept. 14, 2002), available at http://www.un.org/webcast/ga/57/ 
statements/020914tuvaluE.htm; McGrath, supra note 13. 

201 ICESCR, supra note 166, at art. 2(1). 
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specific provisions contained in articles 11, 15, 22 and 23 of the 
ICESCR.202 According to Sepúlveda, the premise of Article 2.1 is 
that “some countries are not able to achieve the full realization of 
economic, social and cultural rights if those countries in the position 
to assist do not actually provide them with assistance.”203 This 
understanding of the extraterritorial character regarding realization of 
economic, social and cultural rights further finds support in the 
General Comments and other human rights reports and soft law 
instruments.204 The Maastricht Principles on Extraterritorial 
Obligations of States in the Area of Economic, Social and Cultural 
Rights is one of the prominent developments in that regard.205 
Nevertheless, it has to be emphasized that the nature of 
extraterritorial obligations remains a highly controversial topic 
within human rights law, with no legally binding document that 
elaborates on the content of extraterritorial obligations. Therefore, 
the analysis proceeds by focusing on the soft law instruments. 

In the General Comment on the right to water, which is the 
most vulnerable right of Tuvaluans, the U.N. Committee on 
Economic, Social and Cultural Rights stated: “for the avoidance of 
any doubt, the Committee wishes to emphasize that it is particularly 
incumbent on States parties, and other actors in a position to assist, to 
provide international assistance and cooperation, especially 
economic and technical, which enables developing countries to fulfil 
their core obligations . . .” 206 

As regards the right to health, which is also seriously 
impacted, the Committee again holds that it is particularly incumbent 
on States parties and other actors in a position to assist, to provide 
“international assistance and cooperation, especially economic and 
technical,” which enables developing countries to fulfill their core 

                                                 
202  ICESCR, supra note 166, at art. 11, 15, 22, 23. 
203 Sepúlveda, supra note 198, at 280. 
204 Id. 
205 Maastricht Principles, supra note 198. 
206 U.N. Committee on Economic, Social and Cultural Rights, General 

Comment No. 15: The Right to Water (Articles 11 and 12 of the Covenant), U.N. 
Doc. E/C.12/2002/11 (Jan. 20, 2003). 
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and other obligations.207 Secondly, it refers to the “core obligation” 
which means that developed States have to assist at least to an extent 
when the minimum essential level of each right is insured in the 
developing countries.208 

The General Comment on the right to food re-establishes the 
importance of the obligation: “[S]tates parties should recognize the 
essential role of international cooperation and comply with their 
commitment to take joint and separate action to achieve the full 
realization of the right to adequate food.”209 Furthermore, the 
Committee also establishes the structure of this duty: “States parties 
should take steps to respect the enjoyment of the right to food in 
other countries, to protect that right, to facilitate access to food and to 
provide the necessary aid when required.”210 

Regarding the case of Tuvalu, the controversial question is 
whether the States Parties to the ICESCR in a position to assist are 
also obliged to provide this assistance to those who are not parties to 
the Covenant. Since this matter is not directly clarified by the 
Committee, it is suitable to look at the origins of the obligation and 
to understand the probable intention of the drafters. Article 1 of the 
U.N. Charter calls for achieving “international cooperation in solving 
international problems of an economic, social and cultural or 
humanitarian character.”211 Articles 55 and 56 of the U.N. Charter 
and Articles 22 and 28 of the UDHR further promote this obligation, 
particularly calling on the U.N. Members to promote “solutions of 
international economic, social, health, and related problems; and 
international cultural and educational cooperation”212 and claiming 
                                                 

207 U.N. Committee on Economic, Social and Cultural Rights, General 
Comment No. 14: The Right to the Highest Attainable Standard of Health (Article 
12 of the Covenant), ¶ 45, U.N. Doc. E/C.12/2000/4 (Aug. 11, 2000). 

208 SSENYONJO, supra note 179, at 65. 
209 U.N. Committee on Economic, Social and Cultural Rights, General 

Comment No. 12: The Right to Adequate Food (Article 11 of the Covenant), ¶ 36, 
U.N. Doc. E/C.12/1999/5 (1999). 

210 Id. 
211  U.N. Charter, art. 1. 
212 Id. at art. 55, 56; U.N. General Assembly, Universal Declaration of Human 

Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217(III) (Dec. 10, 1948) 
[hereinafter UDHR]. 
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that  

everyone, as a member of society, has the right to 
social security and is entitled to realization, through 
national effort and international co-operation and in 
accordance with the organization and resources of 
each State, of the economic, social and cultural rights 
indispensable for his dignity and the free development 
of his personality.213  

Furthermore, by looking at the wording of the ICESCR and of the 
Comments of the Committee, it can also be concluded that the 
recipients of assistance are not only those who are parties to the 
Covenant. The Committee in its commentaries refers to “developing 
countries”214 or “other countries”215 which does not exclude States 
non-parties to the ICESCR. The Covenant itself also does not 
directly exclude non-parties from receiving international assistance 
and cooperation, only specifying from whom the assistance is 
expected.216 This, as Ssenyonjo argues, follows from the fact that 
“‘the rules concerning the basic human rights of the human person’ 
are erga omnes obligations and that, as indicated in the fourth 
preambular paragraph of both the ICESCR and the ICCPR, there is a 
U.N. Charter obligation to promote universal respect for, and 
observance of, human rights and fundamental freedoms.”217 

Furthermore, at least one treaty ratified by Tuvalu contains a 
reference to international assistance. The Committee on the Rights of 
the Child has clearly stated that “[w]hen States ratify the Convention, 
they take on obligations not only to implement it within their 
jurisdiction but to contribute, through international cooperation, to 
global implementation.”218 

Therefore, it can be concluded that human rights law does 
                                                 

213 UDHR, supra note 213, at art. 22. 
214 General Comment No. 15, supra note 207, ¶ 38. 
215 Comment No. 12, supra note 211, ¶ 36. 
216 ICESCR, supra note 166, at art. 2(1). 
217 SSENYONJO, supra note 179, at 70. 
218 Committee on the Rights of the Child, General Comment No. 5: General 

Measures of Implementation for the Convention on the Rights of the Child (Articles 
4, 42 and 44(6)), ¶ 7, U.N. Doc. CRC/GC/2003/5, (Oct. 3, 2003). 
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provide that State Parties to the ICESCR have obligations to provide 
assistance to Tuvalu, even though Tuvalu itself is not a party to the 
Covenant. Furthermore, it can also be claimed that Tuvalu must 
receive this assistance from “those in the position to assist” since the 
domestic resources needed to satisfy the most basic human rights of 
Tuvaluans are scarce. 

 

C. Remaining Uncertainties 

 

While the legal basis of the extraterritorial obligations might 
be acknowledged,219 the character, scope and the extent of these 
obligations are questionable.220 First, regardless of the fact that the 
Committee has referred to the State’s obligations of international 
assistance and cooperation in various observations, comments and 
practices, there is still a big disagreement as to whether the 
obligations underpinning the provision of Article 2 are legally 
binding.221 In the debates surrounding the drafting of the optional 
protocol to the ICESCR, such countries as the United Kingdom, 
Canada, France and some others have claimed that international 
cooperation and assistance is an “important moral obligation” but 
“not a legal entitlement.”222 For instance, the fact that the Committee 

                                                 
219 Knox, supra note 165, at 163, 201-02; Christian Courtis & Magdalena 

Sepúlveda, Are extra-territorial obligations reviewable under the optional 
protocol to the ICESCR? 27 NORDISK TIDSSKRIFT FOR MENNESKERETTIGHETER 
54, 55-56 (2009). 

220 FONS COOMANS & MENNO T. KAMMINGA, EXTRATERRITORIAL 

APPLICATION OF HUMAN RIGHTS TREATIES 47 (2004); Knox, supra note 165, at 
207; GLOBAL JUSTICE, STATE DUTIES: THE EXTRATERRITORIAL SCOPE OF 

ECONOMIC, SOCIAL, AND CULTURAL RIGHTS IN INTERNATIONAL LAW (Malcolm 
Langford, Wouter Vandenhole, Martin Scheinin & Willem van Genugten eds., 
2013). 

221 Malcolm Langford, Fons Coomans & Felipe Gómez Isa, Extraterritorial 
Duties in International Law, in GLOBAL JUSTICE, STATE DUTIES: THE 

EXTRATERRITORIAL SCOPE OF ECONOMIC, SOCIAL, AND CULTURAL RIGHTS IN 

INTERNATIONAL LAW supra note 222, at 51, 62-64. 
222 See Report of the Open-Ended Working Group to Consider Options 

Regarding the Elaboration of an Optional Protocol to the ICSCR on its Second 
Session, ¶ 76, U.N. Doc. E/CN.4/2005/52 (Feb. 10, 2005). 
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in its General Comment on the Right to Adequate Food uses 
recommendatory language (“should”) in talking about the duty of 
international assistance further makes it difficult to identify what the 
exact weight of these obligations is.223 However, Ssenyonjo rightly 
challenges this attitude: “if there is no legal obligation underpinning 
the human rights responsibility of international assistance and 
cooperation, then, inescapably, all international assistance and 
cooperation fundamentally rests on charity.”224 There is space for a 
valuable contribution from the I.C.J. through an advisory opinion, in 
which the Court can make a note on the legal weight of 
extraterritorial obligations. Importantly, the I.C.J. has already played 
a critical role in the development of understanding extraterritorial 
obligations. In its Advisory Opinion on Legal Consequences of the 
Construction of a Wall in the Occupied Palestinian Territory, the 
I.C.J. allayed the doubts regarding the jurisdictional clause in the 
ICESCR, establishing that the human rights obligations extend 
beyond a State’s borders.225 

Secondly, the reach of extraterritorial obligations is a “key 
issue.”226 Neither the form of assistance, nor its reach is identified. 
The obligation of international assistance is an extension of the duty 
to fulfill, which is an open-ended obligation and imposes positive, 
rather than negative duties on States.227 The Committee has not 
developed the precise content of the obligation to fulfill at the 
international level. From the text of the Covenant it follows that 
assistance depends on the availability of resources, since the States 
are obligated to realize the rights of the Covenant to the “maximum 

                                                 
223 General Comment No. 12, supra note 210, ¶ 36 (“States parties should 

recognize the essential role of international cooperation”); ¶37 (“Priority in food 
aid should be given to the most vulnerable population.”) See also Langford, 
Coomans & Isa, supra note 222, at 51, 107.  

224 SSENYONJO, supra note 179, at 68. 
225 Legal Consequences of the Construction of a Wall in the Occupied 

Palestinian Territory, Advisory Opinion, I.C.J., (July 9, 2004) available at 
http://www.I.C.J.-cij.org/docket/files/131/1671.pdf. See also SSENYONJO, supra 
note 179, at 72; Langford, Coomans & Isa, supra note 223, at 60. 

226  Langford, Coomans & Isa, supra note 222, at 51, 64. 
227 Knox, supra note 165, at 48. 
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of available resources.”228 Who decides what level of assistance is 
required from each State and what assessment procedure will be used 
are not directly prescribed. Langford et al. show that there is 
arguably a quantitative side to these obligations.229 The Committee 
has set the percentage of the gross national product (GNP)/gross 
domestic product (GDP) that developed States should dedicate to 
international cooperation and development assistance.230 The 
commitment was ultimately set at 0.7 percent of the GNP/GDP to be 
transferred to developing countries as an international assistance.231 
Yet, so far most developed States are far below this amount.232 
Though the 0.7 percent commitment is nonbinding, when the 
commitments are “constantly and consistently made,” they “can be a 
source of law for interpreting hard obligations in international 
treaties.”233A second quantitative aspect is arguably the U.N. 
recommendation to the developed countries to allocate at least 0.15 
percent of their CNP to Least Developed Countries.234 As Langford 
et al. show, “although it may be difficult to argue that 0.15 per cent 
is binding, it would be possible to argue at a minimum that States are 
under an obligation to orientate their development cooperation 
activities towards the full realization of the rights enshrined in the 

                                                 
228 ICESCR, supra note 166, at art. 2(1) 
229  Langford, Coomans & Isa, supra note 222, at 110. 
230 SSENYONJO, supra note 179, at 78 (referring to CESCR Summary Record 

of the 14th Meeting: Ireland, ¶ 38, U.N. Doc. E/C.12/1999/SR.14,; CESCR, 
Summary Record: Japan, ¶ 10, U.N. Doc. E/C.12/2001/SR.42; Summary Record of 
the 48th Meeting: Germany, ¶ 37, U.N. Doc. E/C.12/2001/SR.48). 

231 G.A. Res. 2626 (XXV) U.N. GAOR, 25th Sess., U.N. Doc. 
A/RES/25/2626. 

232 ODA as a percentage of GDP was as follows: Belgium (0.36%); 
Switzerland (0.34%); France (0.33%); Finland and UK (0.31%); Ireland (0.30); 
Japan, Germany and Australia (0.27%); New Zealand and Portugal (0.26); Canada 
and Austria (0.25); Spain (0.24%); Greece (0.19%); Italy (0.13%) and the United 
States (0.10%). By 2000 only five states have reached the requirement: Denmark 
(1.06%), Netherlands (0.82%), Sweden (0.81%), Norway (0.80%) and 
Luxembourg (0.70%). See SSENYONJO, supra note 179, at 78. 

233  Langford, Coomans & Isa, supra note 222, at 110. 
234 Third International Conference on Least Developed Countries, Brussels 

Programme of Action for the Least Developed Countries for the Decade 2001-
2010, Brussels, Belg., May 14-20, 2001, U.N. Doc. A/CONF.191/13. 
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ICESCR and justify why they cannot devote a significant enough 
amount of development aid to the poorest States.”235 However, this 
understanding has not found support in the activities of the 
developed countries. 

Moreover, the forms that international assistance can take are 
not clear. As it follows from the text of the Covenant, assistance 
mainly means financial and technical assistance.236 Nevertheless, as 
has already been claimed, the situation on Tuvalu indicates that 
purely financial and technical assistance might not be sufficient. 
Several examples that clearly demonstrate this can be derived from 
the report of the Special Rapporteur on the human right to safe 
drinking water and sanitation.237 One example is that it is a common 
and culturally accepted practice for Tuvaluans due to the “behavioral 
issues,” to use the ocean as a toilet.238 The attempt to introduce 
composting toilets (which are dry toilets) as a sustainable solution for 
an atoll island country with scarce water resources, met with huge 
resistance from islanders, who were skeptical about the idea and 
greatly reluctant to start using them. It cost enormous effort for the 
project promoters to engage the community in this initiative and to 
convince Tuvaluans of the benefits of this sustainable solution.239 
Another example already mentioned from the same report is the fact 
that Tuvaluans are still skeptical and often even unaware of the 
threats they are facing in light of climate change.240 For the 
promotion and the protection of the rights of vulnerable people, such 
a discord between reality and the attitude of the Tuvaluan society 
presents a clear challenge, making it difficult for financial assistance 
to be used efficiently. This clearly shows that technical and financial 
assistance is not enough and that other forms of assistance, targeting 
for instance education, should be provided to Tuvaluans. The I.C.J. 
could take a closer look at the amount of assistance Tuvalu is 

                                                 
235  Langford, Coomans & Isa, supra note 222, at 111. 
236 ICESCR, supra note 166, at art. 2(1). 
237 Report of the Special Rapporteur on the Human Right to Safe Drinking 

Water and Sanitation, supra note 39. 
238 Id. ¶ 29. 
239 Id. ¶ 30. 
240 Id. ¶ 44. 
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receiving, which forms it takes and whether it corresponds to the 
U.N. recommendations and requirements. In the same vein, through 
its advisory opinion the Court can suggest what the content of the 
obligation of assistance and cooperation is. 

Other remaining questions such as the distribution of the 
obligation to assist between developed countries and, importantly, 
what happens if those who are obligated to provide assistance do not 
live up to this obligation can also find clarification in the advisory 
opinion of the I.C.J. 

 

V. Conclusions 

 

Regardless of whether Tuvalu will physically disappear in 
this or the next century, the human rights of the people living on this 
island are already affected today due to the impacts of climate 
change. Instead of waiting for worse things to happen to Tuvalu and 
its population, and instead of searching for responsible or liable 
parties, there is a need to act already and to ensure that the threatened 
human rights of the islanders get immediate attention. This article 
suggested a legal strategy which can already be used to help the 
islanders today. There are positive obligations in international law 
for both sides. For SIDS and the international community there are 
positive obligations which are relevant for the protection of the land 
and the human rights of populations of vulnerable States. The role of 
developed States in acting is paramount. Should the legal obligations 
of providing assistance to Tuvalu be effectively fulfilled, a lot of 
problems of this State and its population can be resolved. 

However these obligations have been formulated so vaguely 
and in such a confusing manner, that it does not appear to be possible 
to identify the reach of these obligations, the way they must be 
implemented and the way the compliance with these obligations can 
be measured. 

The I.C.J. has the power to clear up the ambiguity around 
these obligations through an advisory opinion. Besides the high legal 
value of having such an advisory opinion for the development and 
understanding of contemporary international law, procedurally 
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speaking, the request for an advisory opinion is feasible. The General 
Assembly, as the U.N. organ that is directly authorized to request the 
advisory opinion from the I.C.J., has on numerous occasions 
expressed its interest and concern about the situation of SIDS and 
has even pronounced 2014 as the International Year for Small Island 
Developing States. Therefore, it seems only logical that the General 
Assembly help SIDS to overcome the challenges of climate change 
by requesting the I.C.J. to adopt an advisory opinion on the 
ambiguities in international law relevant for the protection of 
Tuvaluans. Such a request could be formulated as follows: What are 
the legal obligations of the State of Tuvalu to protect its land and the 
human rights of its population affected due to climate change-related 
impacts, and what are the obligations of third States to assist Tuvalu 
in this mission? 

While some components of the answer to this question can be 
established, much remains unanswered and requires legal 
clarification by the I.C.J. When it comes to the obligations of Tuvalu, 
clarification is mainly required on some foundational human rights 
issues. The nature of extraterritorial obligations is highly 
controversial, with the State’s obligations towards its own territory 
often being prioritized, and no clear balance between these has been 
established. Therefore, it is not clear when exactly it can be said that 
Tuvalu has failed to live up to its human rights obligations and from 
what moment on Tuvalu can begin requesting support from the 
international community. The Court has the power to further explain 
the nature of the extraterritorial obligations, and clarify from what 
moment on the State that fails to guarantee the rights of its own 
people must be assisted by third States. The obligation “to seek 
international assistance” can also be considered and discussed by the 
Court. 

The main ambiguities, however, are within the second part of 
the question, “what are the obligations of third States to assist?” 
Under climate law, Article 4 of the UNFCCC, the central source of 
obligations which enable Tuvalu to receive assistance, creates many 
uncertainties. The language used in Article 4 and the definitions laid 
down in Article 1 are unclear. This makes effective and consistent 
implementation of these norms close to impossible. Article 4.3, for 
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instance, while setting obligations for developed States to provide 
financial resources to meet the agreed full incremental costs of 
preparing for adaptation, does not specify what is meant by such 
costs. Article 4.4 formulates a broad obligation to assist, without 
clarifying what forms this assistance can take and what the scope of 
this assistance is. Article 4.5 prescribes the obligation to transfer 
technologies to developing countries to assist them in adaptation, 
without clarifying the content of technology transfer, the moment 
such technologies must be transferred, and whether there are any 
limitations for the technology transfer. 

Under human rights law, the concerns are similar. Though 
human rights law in Article 2 of the ICESCR sets down the 
obligations of international assistance and cooperation, these 
obligations are hardly legally binding. Since the nature of 
extraterritorial obligations is highly controversial, the character and 
status of these obligations are not yet clarified. Even if there are 
extraterritorial obligations for States parties to the ICESCR to assist 
other States, it is unclear which form of assistance is expected and 
what the scope and the reach of this assistance are. 

The analysis of the legal frameworks relevant for the 
problems of Tuvalu leads to an unfortunate conclusion. The few 
legal provisions under human rights law and climate law that hold 
positive obligations of developed States towards Tuvalu are not 
effective, since it is hardly possible to establish what constitutes non-
compliance with these obligations, and to determine how these 
obligations must to be implemented. The I.C.J. through its advisory 
opinion can provide clarification to the identified legal ambiguities 
and specify what the compliance with these obligations should look 
like and which forms it can take. 

The I.C.J. can also give its opinion on the relationship 
between climate change and human rights law. The story of Tuvalu 
is an evident demonstration that climate change and human rights are 
intrinsically linked. The norms of human rights law and climate law, 
therefore, have to be seen and interpreted in conjunction. The fact 
that the UNFCCC does assure compliance of developed States with 
their obligations to assist developing countries in adaptation makes it 
impossible for developing countries to sustain and fulfill the human 
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rights obligations towards their own populations. This means that 
due to the threats posed to some countries by climate change, the 
burden on human rights law has increased. Accordingly, when 
looking at the SIDS from a human rights perspective the new 
important way of providing assistance to these countries is through 
assisting them in their adaptation to climate change. Human rights 
obligations can therefore lay down the baseline against which to 
measure the extent and scope of required adaptation under climate 
law. This means that while it is too difficult to establish which 
adaptation measures are required in the context of climate law alone 
(the outcome and the success of adaptation measures are hard to 
measure and evaluate), when human rights concerns are involved 
these technicalities lose their relevance. In the context of human 
rights law, it is not so important who is responsible for climate 
change and who bears which share of emissions. What is important is 
that not providing assistance in adaptation has an immediate impact 
on human rights. The extent of the assistance is then also arguably 
clear: it has to restore the enjoyment of basic human rights. In that 
regard, the Court could take a closer look at the human rights 
perspective on climate change and, through this lens, specify which 
forms international assistance and cooperation can take under human 
rights law in the context of climate change. 
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Finding opportunities to combat the climate change migration crisis: the potential of the 

“adaptation approach”
1
 

Mariya Gromilova

 

Abstract  

International law concerning the issue of climate-induced population movement entails not only 

numerous widely acknowledged limitations, but also opportunities. Some of them, such as the 

outcome of the 21st Conference of the Parties in Paris, are yet to be seen, while others have 

already gained support between policy-makers and academics. The Cancun Adaptation 

Agreement, developed under the climate law framework is one of these positive developments, 

since it at least acknowledged population movement due to climate change as a form of 

adaptation, and mentioned the obligations relevant in that regard. This article argues however, 

that the Cancun Adaptation Agreement has implications beyond climate law regime. Viewing an 

issue of climate-induced population movement as a matter of adaptation, i.e. approaching it 

through the adaptation approach, allows to integrate the opportunities offered by other relevant 

legal regimes, and allows to conceptualize this complex issue. Ultimately, this article 

demonstrates the benefits of conceptualising the issue of climate-induced population movement 

through the adaptation approach and reveals its potential to respond to the main priorities to be 

addressed in the context of population movement induced by climate change. 

1. Introduction 

The time when climate change was primarily the concern of scientists is long gone. Today the 

“human face” of climate change is visible to the world through the many people that suffer its 

consequences, such as sea-level rise, droughts, cyclones and tsunamis. These impacts present a 

threat to lives and livelihoods and will induce millions of people to move, some of them 

permanently. Though the evidence of this phenomenon remains limited, in its Fifth Assessment 

Report the Intergovernmental Panel on Climate Change (IPCC) is in the high agreement that 

climate change will increase the displacement of people over the course of the 21
st
 century.

2
 Due 

                                                             
1 This article builds upon my previous research conducted as a part of my doctorate dissertation and finalises my 

research project. The preceding publications: Mariya Gromilova and Nicola Jägers, Climate Change Induced 

Displacement and International Law, in Jonathan Verschuuren (ed), Research Handbook on Climate Change and 

Adaptation Law (Edward Elgar 2013); Mariya Gromilova, ‘Revisiting Planned Relocation as a Climate Change 

Adaptation Strategy: The Added Value of a Human Rights-Based Approach’ (2014) 10 (1) Utrecht Law Review; 

Mariya Gromilova, ‘Rescuing Tuvaluans: Towards an ICJ Advisory Opinion on the International Legal Obligations 

to Protect the Environment and Human Rights of Populations Affected by Climate Change’ Intercultural Human 

Rights Law Review, (forthcoming). Mariya Gromilova, ‘Can the EU Seasonal Workers Directive Alleviate the 
Pending Crisis of Climate-induced Displacement? Lessons from Oceania’ European Labour Law Journal 

(forthcoming). 
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to the fact that climate change related impacts are to a large extent irreversible, adaptation might 

be the only available and appropriate response, according to the IPCC.
3
 

Given the scope and turbulence of the issue, the topic of climate change migration is 

unsurprisingly high on the agenda of politicians and academics. The issue is multifaceted and 

continuingly challenges with fundamental questions, such as: what is happening and where? 

How many people will have to move? Where will they go?  Who is responsible for helping 

them? What is their legal status, etc.? 

The attempts to generate knowledge and reach understanding in order to answer these questions 

are numerous. Regardless of the efforts of empirical research groups, political lobbying, research 

institutes, international organizations and NGOs, the success is poor. International law is also of 

little help, since there are normative gaps which prevent people induced to move by climate 

change from being considered under existing frameworks, or from acquiring a defined legal 

status. These gaps also prevent the establishment of a mechanism or mechanisms for their 

protection.
4
 The conceptual difficulties, from both theoretical and legal perspectives, are multiple 

and originate in the complex nature of the phenomenon.  

However, apart from many limitations of law, politics, scientific and technological progress, the 

debates on climate-induced population movement have achieved several significant results that 

offer opportunities. Some of them are yet to be seen (the negotiations in Paris, and potential 

inclusion in its outcome-document of the commitment for the developed states to “assist in 

providing organized migration and planned relocation” due to climate change),
5
 while others 

have already gained support amongst policy-makers and academics. This is the case for the 2010 

Cancun Adaptation Agreement, which differentiated between different types of climate change-

induced mobility, acknowledging migration, induced displacement and planned relocation as 

climate change adaptation strategies; and invited the Parties to enhance understanding and 

cooperation with regard to these adaptation strategies.
6
 The Cancun Adaptation framework 

                                                             
3 By irreversible it is meant that even when all the GHG emissions be stopped today, the marginal changes will be 
seen only in 30-40 years. See in Verschuuren (n 1) 1; see also IPCC, Fourth Assessment Report, Climate Change 

2007: Impacts, Adaptation and Vulnerability: Contribution of Working Group II to the Fourth Assessment Report of 

the IPCC, 19.  
4 Gromilova and Jägers (n 1); Jekwu Ikeme, ‘Equity, Environmental Justice and Sustainability: Incomplete 

Approaches in Climate Change Politics’ (2003) 13(3) Global Environmental Change 195; Frank Biermann and 

Ingrid Boas, ‘Protecting Climate Refugees: The Case for a Global Protocol’ (2008) 50(6) Environment: Science and 

Policy for Sustainable Development 11; Oli Brown, Migration and Climate Change (IOM Migration Research 

Series No. 31, Geneva: IOM, 2008) 36; Frank Biermann and Ingrid Boas, ‘Preparing for a Warmer World: Towards 

a Global Governance System to Protect Climate Refugees’ (2010) 10 Global Environmental Politics 60, 61; David 

Hodgkinson et al, ‘“The Hour When the Ship Comes in”: a Convention for Persons Displaced by Climate Change’ 

(2010) 36(1) Monash University Law Review 69. 
5 UNFCCC, Agenda item 3 Implementation of all the elements of decision 1/CP.17, Ad Hoc Working Group on the 
Durban Platform for Enhanced Action (Geneva Climate Change Conference, February 2015), 

<http://unfccc.int/documentation/documents/advanced_search/items/6911.php?priref=600008407#beg> accessed 20 

April 2015. 
6 Cancun Adaptation Framework (CAF) as part of the Cancun Agreements at the 2010 Climate Change Conference 

in Cancun, Mexico (COP 16/ CMP 6), Para. 14 (f).  



3 
 

reemphasized the obligation of adaptation under Article 4(1)(b) of the UNFCCC, and invited 

Parties to cooperate regarding specific actions on the national, regional and international levels 

when it comes to the issue of population movement due to climate change. It has also suggested 

for the first time that migration, displacement and planned relocation can become part of 

National Adaptation Plans (NAPs).
7
 As Kälin and Schrepfer put it, the Cancun Adaptation 

Agreement is “the most important step” thus far made at the international level regarding the 

issue of climate induced population movement.
8
 

The Cancun Agreement is a non-binding instrument concluded within the UNFCCC framework, 

which nevertheless has implications that go far beyond the single agreement. As I argue here, 

viewing an issue of climate-induced population movement as a matter of adaptation, i.e 

approaching it through the adaptation approach, allows to integrate the opportunities offered by 

other relevant legal regimes. This ultimately, allows to breach the normative gaps peculiar to 

fragmented international law and conceptualise the complex issue of climate-induced population 

movement. 

The aim of this article is to demonstrate the benefits of applying adaptation approach in 

conceptualising the issue of climate-induced population movement and its potential to respond to 

the main priorities to be addressed in the context of population movement induced by climate 

change. This article proceeds with Section 2 that provides an overview of the main difficulties to 

conceptualisation of the issue of climate induced population movement from empirical and legal 

perspectives. Section 3, drawing upon the state of play presented above, identifies the main 

priorities that have to be addressed. Section 4 focuses on the opportunities the Cancun 

Adaptation Agreement offers. In this section I assess the benefits of treating population 

movement as a matter of adaptation to find out how the adaptation approach can be utilised to 

integrate relevant provisions of various legal frameworks and how an effective response to the 

pending climate migration crisis can be developed and implemented.  

1.1. Definitions 

The two basic concepts used throughout the article are ‘climate-induced population movement’ 

and ‘adaptation approach to climate-induced population movement.’  

Climate-induced population movement – this is the term used throughout this article, which 

stands for a movement of persons in response to climate change impacts (both sudden-onset and 

slow-onset), of both temporary and permanent character, in either the form of migration, 

induced-displacement or planned relocation. 

                                                             
7 Cancun Adaptation Agreement, Article 14(a); Walter Kälin and Nina Schrepfer, ‘Protecting People Crossing 

Boarders in the Context of Climate Change: Normative Gaps and Possible Approaches’ (2012) UNHCR, Legal and 

Protection Policy Research Series 50. 
8 Kälin and Schrepfer (n 7) 49. 
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Adaptation approach to climate-induced population movement. Adaptation when it comes to 

people is understood as ‘the process of general adjustment to actual or expected climate and its 

effects, in order to moderate harm or exploit beneficial opportunities.’
9
 When it comes to 

adaptation in the context of climate-induced population movement, the Cancun Adaptation 

Framework, expressed that migration, induced-displacement and planned relocation can be this 

“general adjustment”. The adaptation approach to climate-induced population movement is 

defined, for the purpose of this article, as a proactive approach in which migration, induced-

displacement and planned relocation are used as adaptation measures that allow people to adjust 

to changing climate by moving from places at risk.  

2. State of Play and Difficulties in Conceptualization 

Population movement in response to climate change has been under the spot-light of politicians 

and academics for at least the last decade.
10

 The predictions on the scale and the magnitude of 

the issue are quite alarming, and depending on the perception of climate change as a factor for 

migration range between 25 million and 1 billion.
11

 There is agreement that climate change will 

most severely affect people from the developing and least developed countries, already 

vulnerable, most depended on natural capital, and with the least financial and physical capacity 

to adapt to climate change.
12

 Ironically, these people most affected by climate change are also 

the least responsible for emissions of greenhouse gases.
13

 This suggests that countries affected by 

climate change will probably not be able to manage the problem without assistance, and also that 

there is at least a moral obligation on the part of those who have contributed to climate change to 

provide assistance. While there is a debate as to whether this assistance is a legal obligation or is 

entirely voluntary, it is in fact in the best interests of the developed countries to provide 

assistance.
14

 Unmanaged, sporadic, last minute movements are associated with multiple risks, 

including political and economic instability, security concerns and widespread human rights 

implications not only for those who are induced to move, but also for receiving and neighbouring 

areas.
15

 

                                                             
9 Verschuuren (n 1) 1. 
10 Étienne Piguet et al, Migration and Climate Change (Cambridge University Press 2011) 2-6. 
11 For different estimations and two different schools of thoughts (maximalists and minimalists) see: Norman Myers 

‘Environmental refugees in Globally Warmed World’ (2003) 43 Bio Science 252, 257; UN Secretary-General 

Report, Climate change and its Possible Security Implications (UN doc A/64/350, 2009) para 54; The Human Tide: 

The Real Migration Crisis (A Christian Aid Report, 2007) 22; Jon Barnett and Michael Webber ‘Accommodating 

Migration to Promote Adaptation to Climate Change’ (World Bank, Policy Research Working Paper 5270, 

(Washington DC, 2010) 14-15; François Gemenne, Environmental Changes and Migration Flows: Normative 

Frameworks and Policy Responses (Ph.D. dissertation, Institut d’Etudes Politiques de Paris, University of Liège 

2009) 159. 
12 Kälin and Schrepfer (n 7) 4-5; Jon Barnett and Michael Webber, ‘Migration as Adaptation: Opportunities and 

Limits’ in Jane McAdam (ed) Climate Change and Displacement Multidisciplinary Perspective (Hart Publishing, 
2010) 39. 
13 Brown (n 4) 31. 
14 Gromilova and Jägers (n 1) 77, 94-96. 
15 Brendan Gogarty, ‘Climate Change Displacement: Current Legal Solutions to Future Global Problems’ (2011) 

21(1) Journal of Law Information and Science 10-11. 
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This complex state of play, and the fundamental questions it puts forward, demands answers and 

solutions. There are, however, numerous difficulties in conceptualizing the issue from both 

empirical and legal perspectives. 

2.1. Issue of Causation 

First, there is the fundamental issue of causation. The empirical studies that have been 

undertaken show the complexity of the relationship between environmental factors and 

migration.
16

 Climate change is only one factor among several others in explaining migration 

dynamics,
17

 and is closely linked to economic, political and social factors.
18

 Therefore, 

environmental degradation is undoubtedly a driver of displacement but it is unlikely that it is the 

unique cause, as other conditions such as, for instance, labour market opportunities are always 

taken into account in people’s decisions to migrate.
19

 Causation is even more complex when 

personal perceptions of risks, vulnerability and the capacity to adapt are taken into account.
20

 

Therefore, long and heated discussions on causation allow us, at best, to conclude that 

environmental degradation is an ‘impact multiplier and accelerator to other drivers of human 

mobility’
21

 rather than a predominant cause for migration. Furthermore, as Etienne et al. argue, 

environmental factors are not only intertwined with other factors for decisions to migrate, but 

can also be a cause or effect of other factor that gives a totally different conceptual context to the 

problem.
22

 This is the case with migration in response to the conflict over scarce resources, for 

example. 

Due to the uncertainties in the understanding of causation it is hard to identify the magnitude of 

the phenomena, estimate the number of people that will move and draw projections for the 

future. Though, the empirical evidence remains scarce,
23

 there are however significant efforts to 

explore the extent of the issue.
 24

 These studies confirm the reality of the issue, though also 

                                                             
16   EACH-FOR a two year long research project within the frames of FP6 of the European Commission, 

<http://www.ccema-portal.org/article/read/each-for-project-publications> accessed 30 July 2015; Rafael Reuveny, 

‘Ecomigration and Violent Conflict: Case Studies and public policy implications’ (2008) 36 Human Ecology; Frank 

Laczko and Christine Aghazarm, Migration, Environment and Climate Change: Assessing the Evidence (IOM, 
2009). 
17 Graeme Hugo, ‘Environmental Concerns and International Migration’ (1996) 30(1) International Migration 

Review 110-113. 
18 See Barnett and Webber, Accommodating Migration to Promote Adaptation to Climate Change (n 11) 6; 

Foresight, Migration and Global Environmental Change (Final Project Report, The Government Office for Science, 

London, 2011) 44-54; Jane McAdam, ‘Swimming against the Tide: Why a Climate Change Displacement Treaty is 

Not the Answer’ (2011) 23(1) International Journal of Refugee Law 10. 
19 Benoit Mayer, ‘The International Legal Challenges of Climate Induced Migration: Proposal for an International 

Legal Framework’ (2011) 22(3) Colorado Journal of International Environmental Law and Policy 10. 
20 Piguet et al (n 10) 12-13. 
21 Kälin and Schrepfer (n 7) 7. 
22 Piguet et al (n 10) 12 
23 Stephen Castles, ‘Afterword: What Now? Climate-Induced Displacement after Copenhagen’ in McAdam (n 12) 

243. 
24 EACH-FOR (n 16); Koko Warner et al, Where the Rain Falls: Climate Change, Food and Livelihood Security, 

and Migration (UNU-EHS Report, 2012); World Bank Group, Climate Change and Migration: Evidence from the 

Middle East and North Africa (A World Bank Study, Washington, DC, 2014). 
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acknowledging its complexity the mixed character of push factors.
25

 Furthermore, in its Fifth 

Assessment Report the Intergovernmental Panel on Climate Change (IPCC) is in the high 

agreement that climate change will increase the displacement of people over the course of the 

21
st
 century.

26
 A deeper understanding of the issue and further empirical research are 

nevertheless required. 

2.2. Absence of Single Pattern  

Second, population mobility in response to climate change can take different patterns. Migration 

varies depending on the length of time and distance. For example, migration can be temporary or 

permanent; it can also be internal or cross borders. Most researchers currently agree that most of 

the climate induced population movement will predominantly be temporary and will happen 

internally.
27

 These types of mobility will occur mostly in reaction to sudden-onset disasters, and 

rapid-onset phenomena (such as cyclones, typhoons and floods).
28

 Slow-onset impacts of climate 

change will also induce population movement which is expected to be gradual and essentially 

also internal.
29

 

There will, however, be cross-border movements, some of which will be permanent in nature 

(such as in cases of slow-onset environmental degradation, or in cases of Small Island States, 

where there is a risk of submergence of the entire territory).
30

  

Since there is no clear pattern of climate related migration, with many different types of 

movement possible, the conceptualization is hampered by the fact that each scenario will require 

a separate approach with specific concerns to be addressed.
31

 

2.3. Absence of Single Form 

Third, mobility can also take various forms, such as voluntary migration, induced displacement 

or resettlement/planned relocation.
32

 As Piguet et al. remark, ‘…it is extremely difficult to 

capture the decision-making process among potential migrants and to understand why, how and 

when people decide to leave.’
33

 The distinction between forced and voluntary therefore often 

                                                             
25 Ibid.  
26 IPCC, Fifth Assessment Report, Summary for Policymakers (n 2) 20. 
27 McAdam, ‘Swimming Against the Tide’ (n 18) 5; Jane McAdam, ‘Climate Change Displacement and 

International Law: Complementary Protection Standards’ (2011) UNHCR Legal and Protection Policy Research 

Series 8; Sheila C. McAnaney, ‘Sinking Islands? Formulating a Realistic Solution to Climate Change Displacement’ 

(2012) 87 N.Y.U.L. Rev 1178-1179. 
28 Kälin, ‘Conceptualizing Climate-Induced Displacement’ in McAdams (n 12) 85; Piguet et al (n 10) 15. 
29 McAdam, ‘Swimming Against the Tide’ (n 18) 5; McAnaney (n 27) 1179. 
30 Kälin, ‘Conceptualizing Climate-Induced Displacement’ in McAdams (n 12) 85. 
31 Ibid, 81, 85–86; Kälin distinguished five different scenarios of climate induced migration, such as displacement 
following: sudden onset disasters; slow-onset environmental degradation; the disappearance of the state (small 

island states); displacement from the areas acknowledged as ‘high-risk zones too dangerous for human habitation”; 

‘unrest seriously disturbing public order, violence or even armed conflict’. 
32 Cancun Adaptation Agreement (n 6). 
33 Piguet et al (n 10) 15. 
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stays blurred.
34

 This presents further obstacles in conceptualization and legal protection since, as 

Warner emphasizes, ‘the needs of affected people vary across different types of human mobility: 

migration, displacement and planned relocation.’
35

 

2.4. Regional Aspect 

Fourth, conceptualization of the issue is hampered by the fact that climate-induced population 

movement has a strong regional character.
36

  

The IPCC’s Fifth Assessment Report identified that risks associated with climate change are 

“regionally differentiated” and “unevenly distributed,”
37

 The specific context of the region often 

impacts the length of movement and specific obstacles faced by those who have to relocate. For 

instance, while migration from Small Island States will not involve big numbers of people, it 

might however be cross-border, with no opportunity for islanders to return. In Africa migration is 

mainly happening within the continent but is hampered by the numbers of people affected, 

conflicts and political clashes.
38

 Governments in different countries can also have different 

approaches in managing mobility with some stimulating it and some deterring it.
39

 Furthermore, 

data about the nature and extent of population movements from some regions is less available 

than from others.
40

 

Although, as some academics argue, this regional context creates a great potential for addressing 

the issue,
41

 it also impedes the process of conceptualization.   

2.5. Legal gaps  

The four conceptual complications listed above make it extremely hard to create a definition, 

estimate the numbers of people moving, and draw prognoses for the future. This in turn poses 

difficulties in finding a legal approach, giving legal status to people moving due to climate 

change and establishing protection mechanisms. Below the limitations of the relevant legal 

frameworks and the few opportunities they offer are analysed.  

2.5.1. Refugee law 

                                                             
34 ibid 
35 Koko Warner et al, ‘Changing Climate, Moving People: Framing Migration, Displacement and Planned 

Relocation’ (2013) UNU-EHS Policy Brief 8. 
36 Piguet et al, People on the Move in a Changing Climate: The Regional Impact of Environmental Change on 

Migration (Springer 2014). 
37 IPCC, Fifth Assessment Report, Summary for Policymakers (n) 12. 
38 Migration, Remittances and Development in Africa: The Case of Lusophone Countries (ASP, IOM 2011) 5 
39 McAdam, ‘Swimming against the Tide’ (n 18) 18-20. 
40  Such a lack of data is for instance identified in regard to Asia and Pacific, see François Gemenne et al, Policy 

Options to Support Climate-induced Migration in Asia and the Pacific (ADB, 2012). 
41 McAdam, ‘Swimming against the Tide’ (n 18) 15-17; Angela Williams, ‘Turning the Tide: Recognizing Climate 

Change Refugees in International Law’ (2008) 30(4) Law & Policy 517-520. Authors demonstrate the benefits of 

dealing with the problem on the regional level by promoting migration through regional and bilateral agreement. 
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Although the 1951 United Nations Convention relating to the Status of Refugees (Refugee 

Convention), is the most relevant legal framework at the international level, for the protection of 

populations displaced across borders, it is also commonly agreed that it is unfit for the problem 

of climate-induced population movement.
42

 The definition of refugee in the Refugee Convention 

includes three main elements: the person is outside of the country of origin; this is due to 

persecution based on a closed number of grounds; and the person is unable or unwilling to avail 

himself of the protection of their country.
43

 People migrating due to climate change and 

environmental issues do not fall within this definition. Besides the requirement of exile, which 

will not be fulfilled by those who move internally, climate change cannot be categorised as 

persecution, since persecution is commonly connected to the actions of government.
44

 

Furthermore, the Refugee Convention limits the grounds for persecution to race, religion, 

nationality, membership of a particular social group or political opinion, and does not leave 

much room for interpretation.
45

 Meanwhile, the nature of climate change impacts is to a large 

extent indiscriminative, and is not tied to particular characteristics such as a person’s background 

or beliefs.
46

  

As Kälin and Schrepfer demonstrate, there are, however, a few situations where people displaced 

by climate change could fit under the refugee definition. Among these are the ‘situations of 

violence, serious human rights violations or armed conflict triggered by disputes over shrinking 

natural resources if persecutory measures are based on the race, religion, nationality, 

membership of a particular social group or political opinion of affected persons.’
47

 Other cases 

could be when a government denies certain groups of people assistance or protection against 

climate change, or when the climate change-related policy of a government has a discriminative 

impact on specific group of persons.
48

 In such cases it might be possible to establish a cause-

effect relationship between the impacts of climate change on people and governmental actions. 

Nevertheless, this kind of correlation will not be found in the majority of cases of climate-

induced population movement. 

It is important to note that several regional instruments contain a broader definition of a refugee. 

Among notable examples are the 1969 Organization of African Unity Convention Governing the 

                                                             
42 Gromilova and Jägers (n 1) 80-89; Jane McAdam, Climate Change, Forced Migration, and International Law 

(Oxford, 2012) ch 2; Brown (n 4) 13-15, Kälin and Schrepfer (n 7) 31-34. 
43 UN Convention Relating to the Status of Refugees of 28 July 1951, 189 UNTS 150. 
44 According to the Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 

Convention and the 1967 Protocol relating to the Status of Refugees (HCR/IP/4/Eng/REV.1, Geneva, January 1992) 

‘persecution is normally related to actions by the authorities of a country’.  
45 Williams (n 41) 508. 
46 Gromilova and Jägers (n 1) 85. 
47 Kälin and Schrepfer (n 7) 33. On the potential for armed conflicts due to climate change see: International Alert, 
‘A Climate of Conflict: The Links between Climate Change, Peace and War’ (London, November 2007); Jon 

Barnett and Neil Adger, Security and Climate Change: Towards an Improved Understanding (International 

Workshop on Human Security and Climate Change, Oslo, 20–21 June 2005). 
48 Kälin and Schrepfer (n 7) 32-33; Jane McAdam, ‘Review Essay: From Economic Refugees to Climate Refugees?’ 

(2009) 31 Melbourne Journal of International Law 579. 
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Specific Aspects of Refugee Problems in Africa (OAU Convention),
49

 the 1984 Cartagena 

Declaration on Refugees of Latin America (Cartagena Declaration)
50

 and the 1994 Arab 

Convention on Regulating Status of Refugees in Arab Countries (Arab Convention).
51

 

Furthermore, people induced to movement by climate change can arguably find protection under 

EU legislation. The EU Temporary Protection Directive provides temporary protection in the 

situation of “mass-influxes” of ‘persons at serious risk of, or who have been the victims of 

systematic or endemic violence.’
52

 The EU Qualification Directive allows for subsidiary 

protection of applicants who do not qualify for Convention refugee protection and therefore may 

receive subsidiary protection if it is considered that the applicant faces “a real risk of suffering 

serious harm.”
53

 

However, none of the regional instruments (the OAU Convention, the Cartagena Declaration, the 

Arab Convention) are understood to cover climate migrants, nor are they supported by opinio 

juris.
54

 When it comes to the EU, the Temporary Protection Directive offers some temporary 

opportunities for people forcibly displaced by climate change in cases when a qualified majority 

of the Council will qualify the flight of displaced people as a “mass influx”.
55

 The Temporary 

Protection Directive is not a solution for individuals in need of protection, nor for those who 

need to stay longer or permanently.
56

 The subsidiary protection under Article 15 of the 

Qualification Directive for people displaced by climate change is questionable. It is highly 

challenging to show that these people are at ‘a real risk of suffering serious harm’ in the sense of 

                                                             
49 Convention Governing the Specific Aspects of Refugee Problems in Africa (OAU Convention) Organization of 

African Unity 1969, 1001 UNTS 45. Art. 1(2) The OAU Convention includes any person compelled to leave his/her 

country because of ‘external aggression, occupation, foreign domination or events seriously disturbing public order 

in either part or the whole of his country of origin or nationality’. 
50 Cartagena Declaration on Refugees, Colloquium on the International Protection of Refugees in Central America, 

Mexico and Panama, 22 November 1984. Section III 3 of the Cartagena Declaration extends the definition of 

refugee to persons who have fled their country ‘because their lives, safety or freedom have been threatened by 

generalized violence, foreign aggression, internal conflicts, massive violation of human rights or other 

circumstances which have seriously disturbed public order’ 
51 Arab Convention on Regulating Status of Refugees in the Arab Countries, adopted by the League of Arab 
Countries in 1994. Art. 1. defines a refugee as ‘any person who unwillingly takes refuge in a country other than his 

country of origin or his habitual place of residence because of the sustained aggression against, occupation and 

foreign domination of such country or because of the occurrence of natural disasters or grave events resulting in 

major disruption of public order in the whole country or any part thereof’. 
52 Council Directive  2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the 

event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States 

in receiving such persons and bearing the consequences thereof, hereafter ‘the Temporary Protection Directive’ 
53 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third 

country nationals or stateless persons as refugees or as persons who otherwise need international protection and the 

content of the protection granted’ hereafter ‘the Qualification Directive’; Vikram Kolmannskog and Finn Myrstad, 

‘Environmental Displacement in European Asylum Law’ (2009) 11 European Journal of Migration and Law 319-

321. 
54 As regard to the Arab Convention, no States have ratified the Arab Convention and therefore it has no legal force. 

The application of the definition of the OAU Convention is not supported by the opinio juris of African states. The 

Cartagena Declaration in practice have not been understood as covering natural disasters.  
55 Kolmannskog and Myrstad (n 53) 317-318. 
56 Ibid; The non-refoulement principle is delft with in the following section. 
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“serious harm” as defined in the Directive.
57

 The protection will therefore mainly lean on the 

principle of non-refoulement,
58

 which is addressed further. 

Interestingly, whereas international and regional refugee law can be considered as failing in 

providing protection to people induced to move by climate change, national laws in certain 

countries have been more successful in dealing with the problem. Currently two states, Finland 

and Sweden, have adopted asylum law legislation granting subsidiary protection for 

“environmental migrants”.
59

 These regulations are an exception to the rule, and have not been in 

frequent use. Nevertheless, the Scandinavian example shows that individual states have the 

potential to issue immigration and asylum policy to provide legal protection for environmental 

migrants.
60

  

Even though regional or national instruments could give opportunities, approaching the issue of 

climate-induced displacement through the refugee regime does not cover those who will be 

displaced within the state and does not allow for a proactive approach, meaning that protection 

only applies after the displacement took place. Furthermore, it only covers the cases of sudden-

onset events and does not allow for the protection of people affected by slow-onset 

environmental degradation. 

It is also crucial to note that fitting people displaced by climate change into the refugee regime 

distorts the principally different nature of the issue. The case of people affected by climate 

change involves different types of moral and legal responsibility. As McAdam puts it ‘[W]hereas 

refugees within the Refugee Convention definition flee their own government (or actors that the 

government is unable or unwilling to protect them from), a person fleeing the effects of climate 

change is not escaping his or her government, but rather is seeking a refuge from – yet within – 

states that have contributed to climate change.’
61

 People displaced by climate change are willing 

to have the protection of their country and in many cases do not what to leave.
62

 

2.5.2. Human Rights Law 

                                                             
57 Kolmannskog and Myrstad (n 53) 319-321. 
58 Ibid. 
59 Swedish Alien Act extends to anyone who “has left his native country and does not wish to return there because 

he or she:—has a fear of the death penalty or torture is in need of protection as a result of war or other serious 

conflicts in the country―is unable to return to the native country because of an environmental disaster. See Swedish 

Aliens Act, ch. 2, § 4 (SFS 2005:716) (Swed.); the Finnish Aliens Act protects “aliens residing in the country are 

issued with a residence permit on the basis of a need for protection if . . . they cannot return because of an armed 
conflict or environmental disaster.” Finnish Aliens Act, § 88a(1), 301/2004. 
60 Benjamin Glahn, ‘Climate Refugees? Addressing the International Legal Gaps’ (International Bar News 2009) 

<http://www.ibanet.org/Publications/> accessed 5 October 2012. 
61 McAdam, ‘Review Essay: From Economic Refugees to Climate Refugees?’ (n 48) 579. 
62 see in Gromilova, ‘Revisiting Planned Relocation as a Climate Change Adaptation Strategy’ (n 1) 85. 
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Taken the number of human rights that are threatened during climate-induced population 

movement, the relevance of human rights law is beyond doubt.
63

 

In 2008 the UN Human Rights Council adopted Resolution 7/23, which was the first UN 

Resolution to recognize that climate change poses an immediate threat to people and 

communities around the world and has significant implications for the enjoyment of human 

rights.
64

 In 2009, Resolution 10/4 on the relationship between human rights and climate change 

in international law was adopted by the Office of the United Nations High Commissioner for 

Human Rights (OHCHR) and the International Council on Human Rights Policy (ICHRP).
65

 

This resolution noted that ‘climate change related effects have a range of implications, both 

direct and indirect, for the effective enjoyment of human rights’.
66

  

The list of human rights that can be implicated during climate-induced movement is extensive 

and includes, among others, the right to life, the right to adequate food, the right to water, the 

right to health, the right to adequate housing, the right to take part in cultural life, the right to 

self-determination, the right to development, etc.
67

 

The advantage of human rights law when it comes to the issue of climate-induced movement is 

that it applies to all people, regardless of whether one is displaced or not. Therefore, the issue of 

causality which is one of the central conceptual challenges is avoided.
68

 However, there are 

further obstacles. These obstacles vary depending on the type and the character of movement. 

Displacement within the State 

It is the duty of states to respect, protect and fulfil all human rights and fundamental freedoms, 

regardless of their political, economic and cultural systems. Under human rights law, states have 

the primary legal obligation towards those within its territory and jurisdiction.
69

 The normative 

framework for those displaced within a state is therefore better developed than for those who 

have crossed borders due to climate change. First of all there are hard law instruments, such as 

the ICCPR and the ICESCR, which fixate the obligations of states towards individuals within its 

territory or under its jurisdiction.
70

 Second, the soft law protection applies. People who are 

                                                             
63 See ibid 81-87.  
64 UN Office of the High Commissioner for Human Rights, Human Rights Council Resolution 7/23: Human Rights 

and Climate Change (Maldives Submission under Resolution HRC 7/2, 2008). 
65 UN Office of the High Commissioner for Human Rights, Human Rights and Climate Change, Resolution 10/4, 

41st meeting, 25, March 2009, 
66 Ibid. 
67 This list of implicated human rights is not exhaustive since the nature of human rights is such that all of them are 

interdependent, interrelated and indivisible. See Gromilova, ‘Revisiting Planned Relocation as a Climate Change 

Adaptation Strategy’ (n 1) 81-82, 87. 
68 See Gromilova and Jägers (n 1) 
69 International Covenant on Civil and Political Rights (ICCPR) Article 1; International Covenant on Economic, 

Social and Cultural Rights (ICESCR) Article 1; John H. Knox, ‘Climate Change and Human Rights Law’ (2009) 

50(1) VA. J. INT’L L. 163.  
70 ICCPR, Article 2(1); Manisuli Ssenyonjo, Economic, Social and Cultural Rights, in International Human Rights 

Law: Six Decades after the UDHR and Beyond (Mashood Baderin & Manisuli Ssenyonjo eds., 2010) 71-73.  
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forcibly displaced internally fall under the remit of the 1998 Guiding Principles on Internal 

Displacement.
71 

The movement has to be of a forced character, which covers the situations of 

sudden-onset environmental impacts. The Guiding Principles is a soft law instrument that has no 

binding power on governments. Second, it has to be taken into account that most of the states 

affected by climate change and within which the displacement of people will take place are 

developing or least developed countries – financially weak and with a poor capacity to ensure 

human rights of their populations.
72

 Furthermore, this instrument does not apply to those who 

move due to slow-onset environmental degradation in a pre-emptive manner.  

Concerning those who are displaced within the state due to the slow-onset environmental 

degradation, states have the obligation to respect, protect and fulfil the human rights of all people 

within their jurisdiction.
73

 However, the point made above is equally relevant here. These are 

usually developing countries where access to justice often proves problematic.
74

 

Crossing the Border 

If a person flees across a national border due to environmental factors, this person will be 

entitled to general human rights guarantees in a receiving state in line with the human rights 

obligations of that state. Since people induced to move by climate change probably will search 

for a job, and therefore can be considered as ‘to be engaged … in remunerated activity’ the 

International Convention on the Protection of the Rights of Migrant Workers and Members of 

their Families is a relevant instrument. However, first of all, this Convention does not provide for 

any rights to be admitted to a foreign territory and to remain there.
75

  Secondly, the search for a 

job in most cases will probably not be the first need for displaced people, since finding a place to 

stay and ensuring that they have access to food and water will likely be higher priorities.
76

 

While most of the people displaced by climate change will not have a right to be admitted and to 

remain on the territory of other state, they can however find protection against being removed. 

This can be possible under complementary protection which follows from the principle of non-

                                                             
71 UN Doc. E/CN.4/1998/53/Add.2, Annex, Principle 1, para 1 and Principle 6, para 1; at the regional level there is 

also the 2009 Kampala Convention for the Protection and Assistance of Internally Displaced Persons in Africa. This 

instrument is legally binding for states parties and cover those displaced by natural disaster. Importantly, the 

Kampala Convention, lays down the responsibility of governments that have failed to act according to their human 

rights obligations in preventing disasters or impacts where such harm is foreseeable. Already 22 Countries have 

ratified the Convention. This instrument however remains outside the scope of this article, since it does not cover the 

movement in response to the slow-onset environmental degradation and pre-emptive movement. 
72 Stephen Humphreys, ‘Climate Change and International Human Rights Law’, in Rosemary Rayfuse, Shirley V. 

Scott (eds) International Law in the Era of Climate Change (Edward Elgar, 2012) 38. 
73 See, for example, Article 2 International Covenant on Civil and Political Rights (ICCPR), Article 1 of the 

European Convention on Human Rights (ECHR) and Human Rights Committee, ‘General Comment 31 on Article 2 

of the Covenant: The Nature of the General Legal Obligation Imposed on States Parties to the Covenant’ (21 April 
2004). 
74 Gromilova and Jägers, (n 1) 93-94. 
75 U.N. Human Rights Comm., General Comment No. 31: Nature of the General Legal Obligation Imposed on 

States Parties to the Covenant, § 10, U.N. Doc. CCPR/C/21/Rev.1/Add.13 
76 Kälin and Schrepfer (n 7) 35. 
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refoulement that has been enshrined in several human rights provisions such as the prohibition of 

torture and other inhuman or degrading treatment (Article 3 EHCR, Article 7 ICCPR and Article 

3 (1) CAT).
77

 According to the principle of non-refoulement, asylum seekers already present 

within a jurisdiction cannot be removed by that state to a country where the person will face a 

real risk of persecution or exposure to torture, inhuman treatment or other serious human rights 

violations.
78

 As Kälin and Schrepfer observe, ‘the doctrinal basis of this jurisprudence is the idea 

that in all such cases it is not the behaviour of the state of destination that is being adjudicated 

but that of the state whose authorities order the expulsion or deportation’.
79

 However, a case has 

been decided in which it was acknowledged that deportation would be an inhuman act based on 

actions of the destination country. In D v UK case it was ruled that the removal of the HIV-

infected person back to St. Kitts would reduce ‘already limited life expectancy’ and subject a 

person to ‘acute mental and physical suffering.’
80

 Arguably, people forcibly displaced by climate 

change may also be exposed to the ‘life threatening situation’ if they are sent back.
81

  

However, it is doubtful that complementary protection following the principle of non-

refoulement can offer meaningful protection to people displaced by climate change. As has been 

emphasized in the D v UK case, the circumstances of the case are “very exceptional” and as 

Kolmannskog and Myrstad point out the subsequent case-law has interpreted the possibilities 

offered by the case quite restrictively.
82

 Secondly, the prohibition of sending people back is not 

giving people any rights to be admitted. This means that people will expose themselves to 

numerous live-threatening situations in attempts to cross borders.
83

 

Extraterritorial Obligations 

It has been discussed that in both cases (when relocation happens within the state or when it 

takes place across state borders) it is problematic to ensure that displaced people will be 

sufficiently protected. This is, however, mainly connected to the fact that the regions where most 

of the people are and will be displaced are poor and generally fail to provide human rights 

protection to even their own citizens. 

However, human rights law primarily addresses the obligations of other states when states fail to 

protect human rights of people within their territory. The International Covenant on Economic, 

Social and Cultural Rights (ICESCR) does not have a restricting jurisdictional clause. Article 2 

(1), provides that: 

                                                             
77 Gromilova and Jägers (n 1) 96-97. 
78 UNHCR, UNHCR Note on the Principle of Non-Refoulement, November 1997, < 

http://www.refworld.org/docid/438c6d972.html> accessed 31 July 2015. 
79 Kälin and Schrepfer (n 7) 35. 
80 D v UK [1997] 24 EHRR 423 para. 52 
81 Kälin and Schrepfer (n 7) 36; Margit Ammer, Climate Change and Human Rights, The Status of Climate Refugees 

in Europe (Boltzmann Institute, 2009) 58, 59. 
82 Kolmannskog and Myrstad (n 53) 322. 
83 Gromilova, ‘Can the EU Seasonal Workers Directive Alleviate the Pending Crisis of Climate-induced 

Displacement’ (n 1). 
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`Each State Party to the present Covenant undertakes to take steps, individually and through 

international assistance and co-operation, especially economic and technical, to the maximum of 

its available resources, with a view to achieving progressively the full realization of the rights 

recognized in the present Covenant (…).´
 84

 

Consequently, economic, social and cultural rights are generally considered to have an 

extraterritorial component.
85

 The obligation of states to protect, respect and fulfil these rights is 

not restricted to a given state’s jurisdiction.
86

   

Moreover, the essential role of cooperation and assistance in facilitating the full realization of the 

relevant rights is further underlined by the specific provisions contained in articles 11, 15, 22 and 

23 of the ICESCR.
87

 The ICESCR is particularly relevant for those who are displaced due to 

climate change as this will frequently imply a violation of economic, social and cultural rights, 

such as the right to housing, an adequate standard of living, or the right to health. According to 

Sepúlveda, the premise of Article 2.1 is that ‘some countries are not able to achieve the full 

realization of economic, social and cultural rights if those countries in the position to assist do 

not actually provide them with assistance.’
88

 This understanding of extraterritorial character 

regarding the realization of economic, social and cultural rights finds further support in the 

General Comments and other human rights reports and soft law instruments.
89

 The Maastricht 

principles on Extraterritorial Obligations of States in the Area of Economic, Social and Cultural 

Rights is one of the prominent developments in that regard.
90

 Moreover, when it comes to 

climate change the Committee supervising the ICESCR has held that this obligation entails, inter 

alia, the obligation to ‘take steps through international cooperation and assistance, depending on 

the availability of resources, to facilitate the fulfilment of human rights in other countries, 

including disaster relief, emergency assistance, and assistance to refugees and displaced 

persons.’
91

  

The extraterritorial obligations within the context of climate-induced population movement play 

a vital role. As demonstrated, regions where most of climate-induced population movement takes 

and will take place lack the capacity to protect and fulfil human rights of people within its 

                                                             
84 ICESCR, Article 2(1). 
85 Gromilova and Jägers (n 1) 95. 
86 Furthermore, State parties to the ICESCR in a position to assist are obliged to provide this assistance to those who 

are not parties to the Covenant. See in Gromilova, ‘Rescuing Tuvaluans’ (n 1).  
87  ICESCR, Article 11, 15, 22, 23. 
88 M. Sepúlveda, ‘Obligations of ‘International Assistance and Cooperation’ in an Optional Protocol to the 

International Covenant on Economic, Social and Cultural Rights’ (2006) 24 (2) Netherlands Quarterly Of Human 

Rights 280. 
89 Ibid. 
90Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social and Cultural 

Rights (ETO Consortium, 2013) <http://www.etoconsortium.org/nc/en/library/maastricht-
principles/?tx_drblob_pi1%5BdownloadUid%5D=23> accessed 31 July 2015, para. 34. 
91 See Gromilova and Jägers (n 1) 95; see e.g., General Comment No.12 (1999) on the right to adequate food 

(Article 11); No. 13 (1999) on the right to education (Article 13); No. 13; No. 14 (2000) on the right to the highest 

attainable standard of health (Article 12); and No. 15 (2002) on the right to water (Articles 11 and 12 of the 

Covenant). 
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territory. Neighbouring states in many cases also lack this capacity. Therefore, the assistance 

from those states that are in the position to assist can significantly diminish the human rights 

risks associated with migration, induced displacement and planned relocation. 

While the legal basis of the extraterritorial obligations might be acknowledged,
92

 the character, 

scope and the extent of these obligations are questionable.
93

 First, regardless of the fact that the 

Committee has referred to states’ obligations of international assistance and cooperation in 

various observations, comments and practices, there is still a great level of disagreement as to 

whether the obligations underpinning the provision of Article 2 are legally binding.
94

 There is no 

legally binding document that elaborates on the content of extraterritorial obligations. Secondly, 

the reach of extraterritorial obligations is a ‘key issue.’
95

 Neither the form of assistance nor its 

reach is identified. As Knox argues, the obligation of international assistance is an extension of 

the duty to fulfil, which is an open-ended obligation and imposes positive, rather than negative 

duties on states.
96

 Furthermore, human rights law to a large extend remains attached to 

jurisdiction.
97

 Although the ICESCR suggest that the obligations extend beyond states, this 

understanding requires further support. 

Yet, human rights law is an important framework when it comes to the issue of climate-induced 

population movement. The main advantage is that it applies to everyone regardless of whether 

the causation between climate change and population movement is established. It also lays down 

legal obligations of international assistance and cooperation, which is of a particular importance 

for people affected by climate change. 

Human Rights-Based Approach to Climate Change 

There is another important development within the human rights policy field which has great 

added value for the issue of climate-induced population movement. This development is the 

emergence of the human-rights based approach. The human rights-based approach has often 

been mentioned in relation to climate change in climate-change negotiations and discussions.
98

 

                                                             
92 Knox (n 69) 163, 201-02; Christian Courtis and Magdalena Sepúlveda, ‘Are extra-territorial obligations 

reviewable under the optional protocol to the ICESCR?’ (2009) 27(1) Nordisk Tidsskrift for Menneskerettigheter 

54, 55-56. 
93

 Fons Coomans and Menno T. Kamminga, Extraterritorial Application of Human Rights Treaties (Maastricht 

Series in Human Rights, 2004) 47; Knox, (n 69) 207; Malcolm Langford et. al, Global Justice, State Duties: The 

Extraterritorial Scope of Economic, Social, and Cultural Rights in International Law (Cambridge, 2014). 
94 Langford et al, (n 93) 62-64; In the debates surrounding the drafting of the optional protocol to the ICESCR, such 

countries as the UK, Canada, France and some others have claimed that international cooperation and assistance is 

an “important moral obligation” but “not a legal entitlement.”  
95  Ibid, 64. 
96 Knox (n 69) 48; see also Gromilova, ‘Rescuing Tuvaluans’ (n 1). 
97 Humphreys (n 72) 56. 
98 John von Doussa et.al, Human Rights and Climate Change. Human Rights: Everyone, Everywhere, Everyday 

(Human Rights and Equal Opportunity Commission, Background Paper, 2008). 

<http://www.humanrights.gov.au/sites/default/files/content/pdf/about/media/papers/hrandclimate_change.pdf> 

accessed 30 July 2015, 12; Marc Limon ‘Human Rights and Climate Change: Constructing a Case for Political 

Action ‘(2009) 33 Harvard Environmental Law Review 458; Humphreys (n 72); Office of the High Commissioner 
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In a nutshell, von Doussa et al. defined it as follows: ‘a human rights-based approach provides a 

conceptual framework for climate change policies; a framework which is normatively based on 

international human rights standards and which is practically directed to promoting and 

protecting human rights.’
99

 The importance of the human rights-based approach to adaptation has 

been emphasised by the Office of the UN High Commissioner for Human Rights (OHCHR), 

which has called for increased state action on adaptation and has emphasized the importance of 

applying a human rights-based approach in guiding policies and measures related to climate 

change mitigation and adaptation.
 
According to the OHCHR, a human rights-based approach 

should be integrated into any climate change adaptation or mitigation policy.
100

 

The added value of the human rights-based approach for each type of adaptation strategy 

suggested in the Cancun Agreement (migration, displacement and planned relocation) is that it  

allows for a focus on individuals and sensitivity towards their problems. It allows for 

complementing the technical side of adaptation strategies, and making adaptation to climate 

change sensitive to human rights during each technical stage – preparation, implementation and 

evaluation of adaptation strategies
101

.  

2.5.3. Climate Law 

Since it is climate change that induces people to move, climate law is of central importance. The 

UNFCCC and its supporting instruments form a basis for a dynamic and rapidly evolving climate 

law regime.
102

 

Obligations Arising from Principles of the UNFCCC 

No-harm rule 

The preamble to the UNFCCC and Article 3 set out a number of international environmental 

principles applicable to the regime. Among these is the “no-harm” principle, which has also 

gained the status of international customary law.
103

 The preamble recalls the words of Principle 

21 of the 1972 Stockholm Declaration and Principle 2 of its successor, the 1992 Rio Declaration, 

and states that states have:  

                                                                                                                                                                                                    
for Human Rights, Report on the Relationship between Climate Change and Human Rights (OHCHR, 

A/HRC/10/61, 2009). 
99 von Doussa et.al (n 98) 12. 
100A/HRC/10/61, 2009 (n 98). 
101 See Gromilova ‘Revisiting Planned Relocation as a Climate Change Adaptation Strategy’ (n 1) 92-94. 
102 Kati Kulovesi, ‘Exploring the Landscape of Climate Law and Scholorship: Two Emerging Trends’, in Erkki J. 

Hollo et al (eds) Climate Change and the Law (Springer, 2012) 35. 
103 Trail Smelter Arbitration, United States v Canada [1938–1941] III RIAA [1905] 33; Philippe Sands and 

Jacqueline Peel, Principles of International Environmental Law (3d ed., 2012) 196. Another principle of 

international customary law, which might be relevant is the ‘polluter pays principle’. This principle provides that the 

‘polluter should, in principle, bear the costs of pollution’. Nevertheless, the ‘polluter pays principle’ has not received 

a lot of support and attention among States and in case law. See ibid, 229. 
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‘the sovereign right to exploit their own resources pursuant to their own environmental and 

developmental policies, and the responsibility to ensure that activities within their jurisdiction or 

control do not cause damage to the environment of other States or of areas beyond the limits of 

national jurisdiction.’
104

  

This principle allows for a claim that some states have caused damage to other states because of 

their GHG emissions, which have resulted in the migration of people and therefore these states 

should also be responsible for helping these people. When a rule of customary international law, 

such as the ‘no-harm rule’, is breached, states can be held responsible for the damages.
 105

 

However, to establish the breach of this rule in reality is highly challenging, due to the hurdle of 

establishing causality between the damaging activity and the damage to the third state.
106

 The 

state where climate-induced movement takes place would therefore have to prove, first, that the 

emissions of some particular state have caused the specific climate change impact (for instance 

sea-level rise) and, second, that this particular sea-level rise has led to the migration of people.
107

 

To establish this kind of causality under contemporary international law appears highly 

challenging, if not impossible.
108

 

Precautionary principle 

Another highly relevant principle is the precautionary principle, included in Article 3(3) of the 

UNFCCC. This principle requires parties to: 

‘take precautionary measures to anticipate, prevent or minimize the causes of climate change and 

mitigate its adverse effects. Where there are threats of serious or irreversible damage, lack of full 

scientific certainty should not be used as a reason for postponing such measures, taking into 

account that policies and measures to deal with climate change should be cost-effective so as to 

ensure global benefits at the lowest possible cost.’
109

 

                                                             
104 Paragraph 8, UNFCCC, see also Declaration of the United Nations Conference on the Human Environment 

(Stockholm Declaration) UN Doc. A/CONF/48/14/Rev.1 (16 June 1972), principle 21, Declaration of the United 
Nations Conference on the Human Environment (Rio Declaration) UN Doc. A/CONF/151/26/Rev.1 (1992), 

principle 2. 
105 According to the Int’l Law Comm’n, Draft Articles on Responsibility of States for Internationally Wrongful Acts, 

November 2001, 53d Sess., Supp. No. 10, A/56/10, at art. 1, reprinted in [2001] Y.B. Int’l L. Comm’n 30, 

A/CN.4/SER.A/2001/Add.1 (Part 2) (the ILC Draft Articles) every internationally wrongful act of the State entails 

the responsibility of that State. To establish this responsibility there have to be the following elements a) a wrongful 

act attributable to the state; b) a causal link between the activity and damage; c) a violation of either international 

law or a violation of a duty of care, which is d) owed to the damaged State. 
106 Richard S.J. Tol and Roda Verheyen, ‘State Responsibility and Compensation for Climate Change Damages – a 

Legal and Economical Assessment’ (2004) 32 Energy Policy 1109, 1111; Stephen Gardiner et al, Climate Ethics: 

Essential Readings (Oxford, 2010) 84. 
107 Rebecca Elizabeth Jacobs, ‘Treading Deep Waters: Substantive Law Issues in Tuvalu's Threat to Sue the United 
States in the International Court Of Justice’ (2005) Pac. Rim L. & Pol’y J 111; For other problems in establishing 

causation see Gromilova ‘Rescuing Tuvaluans’ (n 1). 
108 See Tol and Verheyen (n 106); Christina Voigt, ‘State Responsibility for Climate Change Damages’ (2008) 77 

(1) Nordic Journal of International Law. 
109 Article 3(3) UNFCCC. 
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The principle requires proactive measures, which in the case of climate-induced population 

movement means that there is no need to wait for harm and establish causation. Even when it is 

not possible to wholly attribute the cause of population displacement to climate change, in the 

face of a lack of scientific evidence on the impact of climate change and the link to migration, it 

is necessary to take a precautionary approach. As Hugo observes, even though discussions on the 

extent of climate-induced displacement often tend to exaggerate the scope of the issue, it is 

nevertheless a fact that displacement is inevitable.
 

In these cases, as Hugo argues, the 

precautionary principle must apply.
110

 

This principle has been increasingly applied in courts, especially in environmental cases.
111

 As 

Sands and Peel argue, there is a sufficient support for an argument that the precautionary 

principle reflects a principle of customary law.
112

  

For the issue of climate-induced population movement, the precautionary approach has 

paramount importance, since it can encourage pro-active resettlement of communities in cases 

where relocation is the only option, can mobilize adaptation efforts at an early stage, and can also 

foster the provision of assistance in adaptation.  

Principle of common but differentiated responsibilities 

Last but not least, the UNFCCC lays down the principle of common but differentiated 

responsibilities, which is the central pillar of the climate law regime, which includes the 

adaptation regime. Article 3(1) of the UNFCCC states that: 

‘The Parties should protect the climate system for the benefit of present and future generations of 

humankind, on the basis of equity and in accordance with their common but differentiated 

responsibilities and respective capabilities. Accordingly, the developed country Parties should 

take the lead in combating climate change and the adverse effects thereof.’
113

 

In the context of climate change-induced population movement, this principle means that those 

countries that have contributed the most to climate change should take a lead in assisting 

countries where climate change impacts cause population movement to respond and to manage 

this movement. 

Treaty-based obligations 

                                                             
110 Graeme Hugo, ‘Lessons from Past Forced Resettlement for Climate Change Migration’, in Piguet et al (n 10) 

267. 
111 See in particular the ruling of the Hague District Court of 24 June 2015. The Court has ruled that “The fact that 

the amount of the Dutch emissions is small compared to other countries does not affect the obligation to take 
precautionary measures in view of the State’s obligation to exercise care.” 

<http://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:RBDHA:2015:7196> accessed 30 July 2015, para 

4.79; see e.g., Sands and Peel (n 103) 223-228. 
112 Ibid, 228. 
113 UNFCCC, Article 3(1). 
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Positive obligations under the climate law regime follow the UNFCCC and its supporting 

instruments.
114

 The obligations are differentiated among parties, in line with the principle of 

common but differentiated responsibilities.
115

  

Besides the positive obligations of states regarding mitigation, the UNFCCC lays down 

adaptation obligations, which are relevant in the case of climate-induced population movement. 

More specifically, Article 4.1(b) requires states to ‘[F]ormulate, implement, publish and 

regularly update national and, where appropriate, regional programmes containing … measures 

to facilitate adaptation to climate change.’
116

  

Obligations regarding adaptation are also differentiated among parties.  Developing states must 

be assisted by developed states, and their success in adaptation depends on the extent to which 

this assistance is available to them.
117

 In particular, Article 4.3 sets financial obligations aimed at 

helping developing countries to meet the agreed full costs of preparing for adaptation; and also to 

provide such financial resources, including for the transfer of technology needed by the 

developing country Parties to meet the agreed full incremental costs of implementing 

measures.
118

 Article 4.4 goes further and provides that the developed country Parties and other 

developed Parties included in Annex II shall also assist the developing country Parties that are 

particularly vulnerable to the adverse effects of climate change in meeting costs of adaptation.
119

 

This broad obligation, as some scholars argue, sets unlimited liability on the part of developed 

countries for the costs of adaptation.
120

  

Article 4 in general, and specifically its subsections 4.3 and 4.4, are the most prominent 

reflections of the principle of common but differentiated responsibilities, and clearly establish 

the obligations of developed states. Further, it can be argued that these obligations can be 

translated into the context of climate change and population movement.  

The most crucial development regarding climate change and population movement that has taken 

place within climate law is that migration, induced displacement and planned relocation have 

been acknowledged as adaptation strategies.
121

 The Cancun Agreement has invited the Parties to 

enhance understanding and cooperation with regard to migration, induced displacement, and 

planned relocation as adaptation strategies.
122

 It has also encouraged least developed countries to 

                                                             
114 Kulovesi (n 102) 35. 
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121 Cancun Adaptation Framework (n 6). 
122 ibid.   



20 
 

develop National Adaptation Plans (NAPs).
123

 These plans can specify measures that can 

‘facilitate adequate adaptation to climate change’
124

 through, for instance, strategies for the 

planned relocation of people. Although the Cancun Adaptation Framework is a voluntarily 

agreement which does not have binding power over its parties,
125

 it allows for specifying the 

form of assistance suggested by Article 4 of the UNFCCC. 

Ensuring compliance with the provisions of Article 4 of the UNFCCC and para 14 (f) of the 

Cancun Agreement is problematic in reality.
126

 First of all, under Article 4.3 developed countries 

are expected to provide funding to developing countries to meet the “agreed full costs” and 

“agreed full incremental costs” of adaptation. This means the costs agreed upon between 

developing countries and the UNFCCC’s financial mechanism, which is represented by the 

Global Environmental Facility (GEF).
127

 Reaching agreement on projects that involve the 

relocation of people will in reality turn problematic since, besides the issue of financing, 

sensitive political issues (such as who will accommodate migrants) will have to be resolved. 

Secondly, developing countries are only eligible to receive finances that cover “incremental 

costs.” The UNFCCC does not specify what “incremental costs” entails.
128

 Mace argues that 

“incremental costs” refers to the cost additional to actions necessary to address a national need 

and refers to the additional costs of more expensive environmental projects.
129

 Arguably, the 

costs of actions that support aims other than purely the need to address climate change impacts, 

or that would be implemented anyway with funding from other sources are, in a strict sense, not 

incremental.
130

 This could be an obstacle in the context of climate-induced movement, which, as 

it has been noted, is difficult to link purely with climate change impacts, and arguably falls under 

funding and assistance from other sources, such as human rights frameworks.  

Article 4.4 offers some opportunities, since it establishes unlimited liability on the part of the 

developed country Parties to assist the developing country Parties that are particularly vulnerable 

to the adverse effects of climate change in meeting costs of adaptation to those adverse effects.
131

 

Though the definition of adaptation measures is lacking under the UNFCCC, with the new 

Cancun Agreement in place it can be concluded that population movement constitutes a form of 

adaptation strategy and therefore assistance should be provided in managing this migration, 

displacement or planned relocation.  
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Yet, the way in which Article 4.3 and 4.4 are formulated, using the terms “shall” and “assist”, 

makes clear that there is no straight obligation for Annex II countries to bear the full costs of 

adaptation in all developing countries.
132

 Developed countries are only required to endeavour to 

assist developing countries that are particularly vulnerable to the adverse effects of climate 

change in meeting the cost of adaptation.
133

 This leaves developed states with a lot of room to 

manoeuvre.
134

 Even though the 2010 COP16 made a positive contribution towards framing the 

issue of climate-induced movement and translated it into the obligations of states, it is still 

questionable to which extent this obligation is enforceable. The next session of the parties (COP 

21) is expected to take place in December 2015, in Paris.
135

 The Ad Hoc Working Group on the 

Durban Platform for Enhanced Action (ADP) aims to reach an outcome document with legal 

force applicable to all Parties, in order for it to be adopted at the twenty-first session of the 

Conference of the Parties (COP21).
136

 The current proposal includes the commitment for the 

developed states to ‘assist in providing organized migration and planned relocation’ which has 

taken place due to climate change.
137

 Should this provision gain legal force, the debate on 

climate-induced population movement will be greatly changed. However, whether this proposal 

will be accepted by the COP21 remains to be seen. 

2.5.4. Other Frameworks 

There are several other relevant instruments that can be discussed in relation to the issue of 

climate-induced population movement. As has been shown, in some cases climate change effects 

can lead to a conflict. In these cases humanitarian law becomes relevant to climate-induced 

movement.
138

 Humanitarian law, as is the case for human rights law, applies equally to all 

civilians affected by conflict, and provides basic protection for those displaced during conflict. It 

is, however, ignorant to the reasons underlying the conflict and resulting displacement and 

provides no specific relief for people affected by climate change.
139

 As Kälin and Schrepfer 

sceptically note, the only way in which humanitarian law applies to the situation of movement 

due to climate change-induced conflict is when the country of refuge is a party to the conflict. 
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Otherwise, humanitarian law has no practical relevance in the protection of persons moving 

across borders.
140

  

Since there is a lot of speculation with regard to the “sinking islands” and disappearance of entire 

states, a question that is also discussed by academics and politicians is whether climate change 

can create a precedent of statelessness.
141

 However, it is mostly agreed that it is not likely that 

people from sinking islands will become stateless in a legal sense and will fall under protection 

of the 1954 Convention relating to the Status of Stateless People.
142

 In that regard, Crawford 

concludes that there is ‘a strong presumption against the extinction of states.’
143

 Even when 

territory as one of the elements of statehood disappears, it most likely will not lead to de jure 

statelessness, but rather de facto statelessness.
144

 The legal definition of “statelessness”, as 

McAdam argues, was meant to apply only to de jure statelessness ‘premised on the denial of 

nationality through the operation of the law in the particular state’, and does not extend to de 

facto stateless.
145

 

3. Identifying Priorities for Actions and Integrating Opportunities 

This complex state of play demonstrates that conceptualizing the issue under one existing legal 

framework may not be possible and also not preferable. The main priorities for policy and action 

when it comes to climate-induced population movement are multifaceted and require an 

integrated approach and support of different legal tools and actors. Drawing upon the empirical 

and legal state-of-the-art presented above, and the latest initiatives proposed by academics and 

policy-makers it is possible to identify several priorities to be addressed in the context of 

population movement induced by climate change.
146

 While this list of priorities is not exhaustive, 

these are the most immediate tasks to be addressed by any future approach. 

- Human rights of people induced to move by climate change are at risk and have to be 

protected; 

- There is a need for a pre-emptive approach (adaptation strategies including those that 

prevent people from migrating, but also migration as an adaptation strategy, even in some 

cases as an end to adaptation); 

- While primarily responsibility lies with the affected state, international assistance is vital, 

since the affected states will in many cases lack the capacity to adapt.  
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- There is a need for a regional-sensitive approach, since the problems associated with 

climate-induced movement, and the character of these movements, vary considerably 

depending on the region. 

As has been shown in Section 2.5, no legal framework can simultaneously address all these 

priorities. However, as this article will further demonstrate, there is an approach that allows for 

integrating the opportunities offered by different fragments of the legal system. This suggested 

approach is the adaptation approach, which originated in the Cancun Adaptation Framework. As 

noted above, for the purpose of this article, the adaptation approach to climate-induced 

population movement is defined as a proactive approach in which migration, displacement and 

planned relocation are used as adaptation measures that allow people to adjust to a changing 

climate (through moving from places at risk). Furthermore, the benefits of the adaptation 

approach, and its potential in integrating the opportunities offered by various legal frameworks, 

are analysed.  

4. Benefits of the Adaptation Approach 

 

4.1. A change of perspective 

First of all, the adaptation approach allows for drawing a line between refugees and people 

moving in response to climate change. It allows for viewing mobility as positive rather than as a 

problematic trend. It gives opportunities for vulnerable populations and frees people from the 

“refugee label” and the way they are treated and perceived. Rather than being victims of a 

situation it grants the potential for adjusting to the new situation “with dignity”.
147

 It also allows 

for viewing the government of affected state as an ally in the process of adaptation, rather than 

the persecutor. States threatened by climate change are already showing an understanding of the 

importance of taking efforts to prepare for migration and enable it, so that it can indeed 

constitute adaptation and lead to a win-win situation for sending and receiving areas.
148

  

However, removing the stigma surrounding migration will not make climate change-induced 

population movement any less complex.
149

 Ensuring that migration is adaptation rather than a 

failure to adapt
150

 will require careful supervision of the process and flexibility on the part of the 

adaptation approach. 
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4.2. Flexibility and potential to address the risks associated with different types of mobility 

Through the adaptation approach different types of mobility can be addressed. The Cancun 

Agreement acknowledged that population movement in response to climate change can take 

three forms: migration, displacement and planned relocation. Each one of these forms addresses 

movement of a different nature (forced, voluntary), length (temporary, permanent), and distance 

(internal, cross-border). When these different forms are approached from the adaptation 

perspective, movement induced by climate change can be a means to adaptation (such as in the 

case with migration, and temporary displacement), but also can be the end of adaptation (in cases 

with permanent displacement and planned relocation). 

This flexibility of the adaptation approach responds to the complex nature of movement induced 

by climate change and contributes to conceptualization of the issue, without a need to create a 

single definition or identify a single legal instrument applicable to the issue. Second, it allows for 

identifying the most crucial components for addressing each type of mobility. 

The Cancun Agreement acknowledged the potential of each type of mobility, regardless of their 

different nature to have a positive influence on the capacity of communities to adapt to climate 

change.
151

 This potential varies for each type of mobility. In some cases it can improve the 

economic situation of migrants and their families, helping them to increase their resilience to 

climate change, and allowing people to stay longer; while in some cases the best outcome is that 

most human rights risks are avoided.
152

  

Therefore, it is crucial to acknowledge that population movement as an adaptation strategy has 

its limits.
153

 For each type of mobility there are distinctive risks and concerns. As Barnett and 

Webber argue for instance, ‘labour migration is the best way to use the power of migration to 

promote adaptation to climate change,’
154

 whereas displacement is more problematic as there are 

many immediate humanitarian needs to be satisfied.
155

 Planned relocation or, as it is also called, 

community resettlement, is the adaptation strategy that entails most risks.
156

 Nevertheless, the 

adaptation approach can be sensitive to these risks.  
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Most of the risks, particularly when it comes to planned relocation and displacement, arise from 

the human rights perspective.
157

 As has been shown above, the human rights dimension of 

mitigation and adaptation policies is acknowledged. Furthermore, the warning has been made 

that even when the relevant law refers explicitly to human rights, there is still a danger that 

mitigation and adaptation policies may themselves undermine human rights.
158

 The adaptation 

framework, since it has recognized these humanitarian risks, is more sensitive to human rights 

than the UNFCCC itself, and can address them. 

As identified above, the adaptation framework strongly relies on the human-rights based 

approach, which essentially reaffirms that the process of climate change decision-making does 

integrate human rights issues, and places a human’s well-being at the core of a particular 

adaptation strategy.
159

 This means that the adaptation approach has potential to both make 

migration, planned relocation and, to some extent resettlement, a win-win situation for sending 

and receiving areas
160

 and, at the same time, to ensure that the human rights of individuals are 

acknowledged and prioritised throughout the whole process of decision-making, implementation 

and evaluation of adaptation strategies.
161

 

4.3. Tools of the “Adaptation Approach” and Institutional Capacity 

Population movement as an adaptation strategy relies on the support of different legal 

frameworks and therefore can make use of the tools available under them. The fact that the 

Cancun Agreement is developed under the UNFCCC makes the tools of climate law relevant. 

The fact that the humanitarian consequences of climate change have been acknowledged makes 

tools available under human rights law, such as the human-rights based approach discussed 

above. Last but not least, since adaptation takes the form of migration, migration law is relevant. 

These relevant frameworks are supported by a number of institutions, which further strengthens 

the adaptation approach. 

4.3.1. Climate Law Tools and Institutions 

- Tools 

One of the central tools for adaptation within the UNFCCC is National Adaptation Programmes 

of Actions (NAPAs). NAPAs provide an opportunity for the Least Developed Countries (LDCs) 

to identify priority activities that respond to their urgent and immediate needs with regard to 
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adaptation to climate change.
162

 For the LDCs, NAPAs are the first step towards financing and 

implementation of adaptation measures.
163

 The Cancun Adaptation framework reemphasized
164

 

the obligation of adaptation under Article 4(1)(b) of the UNFCCC, and invited Parties to 

cooperate regarding specific actions on the national, regional and international levels when it 

comes to the issue of population movement due to climate change. It has also suggested for the 

first time that migration, displacement and planned relocation can become part of National 

Adaptation Plans (NAPs).
165

 NAPs are different from NAPAs. The National Adaptation Plan 

(NAP) process, established under the Cancun Adaptation Framework, enables Parties to 

formulate NAPs as a means of identifying medium and long-term adaptation needs and 

developing and implementing strategies and programmes to address those needs. It builds upon 

the NAPA process, but while the NAPA process was designed to produce one national 

adaptation programme of action, the NAP process has been designed to create a comprehensive 

system through which countries can integrate climate change adaptation into national planning, 

and produce national adaptation plans on an ongoing basis.
166

 Ultimately, NAPs allow for a more 

coherent and comprehensive country-owned, and country-driven, process of adaptation.
167

 Apart 

from LDCs, developing country Parties are also encouraged to begin preparation of their NAP 

process.
168

 

The adaptation approach, therefore, more than ever allows for a bottom-up approach, where the 

plan is developed on the national level, but can at the same time be financially supported and 

coordinated on the international level. In that regard, the COP16 created an Adaptation 

Committee and a Subsidiary Body for Implementation (SBI), and established a new Green 

Climate Fund, through which the new multilateral funding for adaptation should flow.
 169

 

So far the acknowledgement of migration as a component of adaptation in NAPAs is, however, 

limited. The “Migration RPC’s Study”, an empirical study and comprehensive analysis of the 

forty five NAPAs submitted to the UNFCCC by the end of 2010,
170

 reveals that migration is 
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mainly recognized in NAPAs not as a coping strategy, but rather as a negative side-effect of 

climate change. Of the forty five NAPAs reviewed, only fourteen NAPAs proposed priority 

projects that involve the resettlement of communities or addressing issues of displacement, while 

thirteen NAPAs included priority projects that aim to limit rural out-migration (especially rural-

urban exodus), nine NAPAs included priority projects related to limiting transhumant migration; 

one NAPA incorporated conflict-driven migration into its priority projects which focuses on 

resolution of the latter.
171

 Therefore, so far migration is not viewed as a mean to adaptation, but 

rather as an ad hoc reaction to the impacts of climate change. When it comes to NAPs, the data 

and the way they develop is still lacking.
172

  

The fact that the majority of NAPAs still have a negative perception of migration on the national 

level runs counter to the general ambition set on the international level to use migration as an 

adaptation strategy that can boost development and contribute to resilience. Assistance in 

promoting and explaining the benefits of migration as an adaptation strategy is therefore vital. 

Although countries develop their NAPAs and NAPs themselves, they can also receive assistance 

from external actors. As set out by the UNFCCC, each country selects a Global Environmental 

Facility agency to provide technical assistance in planning and implementation of its NAPA.
173

 

Additionally the Least Developed Country Expert Group (LEG) is available to provide technical 

support and advice.
174

 The LEG will also provide technical guidance and support to the NAP 

process.
175

 Therefore, a better understanding by these actors of the benefits and potential of 

migration as an adaptation strategy can help to change the understanding of migration in NAPAs 

and future NAPs and optimize the potential of migration. 

Furthermore, the “Migration RPC’s Study” reveals that even when NAPAs do refer to migration, 

this typically concerns internal migration, as opposed to international migratory flows.
176

 This 

should also be addressed and further integrated, since cross-border movements are inevitable in 

some regions (including permanent relocation in the case of small island states). This challenges 

the current understanding of NAPAs and NAPs, which is limited to the national level, and may 

require adjustments. Such possible adjustment could be the inclusions in NAPAs and NAPs of 

provisions which stimulate and require the development of bilateral migration or planned 

relocation agreements between states.  

- Institutional support 

The Cancun Agreement, developed within the UNFCCC context, brings the issue of climate-

induced population movement within the forum which has the potential to address it. The 

UNFCCC has a vast membership and a lot of developing countries and least developed countries 

                                                             
171 Ibid, 21-22. 
172 UNFCCC official website, National Adaptation Plans, Country in Progress (coming soon) 
<http://unfccc.int/adaptation/workstreams/national_adaptation_plans/items/6057.php> accessed 30 July 2015. 
173 Sward and Codjoe (n 170) 8. 
174 Ibid, 9. 
175 National Adaptation Plans, Technical Guidelines (n 166) 14. 
176 Sward and Codjoe (n 170) 7. 



28 
 

which are acknowledged hot-spots of climate-induced population movement, such as 

Bangladesh, Tuvalu, Kiribati, and many of the affected African states, are currently among its 

parties.
177

 Furthermore, the UNFCCC regime is built upon the principle of common but 

differentiated responsibilities, which makes it attractive for these vulnerable states to rely on the 

support of this regime.  

The institutional regime under the UNFCCC is already established, with several mechanisms and 

funds relevant to adaptation. Among the mechanisms are: The Adaptation Committee established 

at COP10,
178

 the Nairobi work programme (NWP) established at COP11,
179

 the Adaptation 

Committee and the Subsidiary Body for Implementation (SBI) established at COP16,
180

 and the 

Warsaw International Mechanism for Loss and Damage associated with Climate Change Impacts 

established at the COP19.
181

  

There are four funds relevant to adaptation under the UNFCCC: the Least Developed Countries 

Fund (LDCF), the Adaptation Fund, the Special Climate Change Fund (SCCF), and the Green 

Climate Fund. Though these funds have often been criticized for their inadequacy,
182

 as 

McAnaney notes, most states still participate in the UNFCCC funding mechanisms.
183

  

In that regard, the advantage of bringing the issue of climate-induced population movement 

under the UNFCCC adaptation agenda is that besides the interest in the regime by the developing 

countries, many developed states also remain supportive of the regime.
184

 Addressing population 

movement in response to climate change through the established adaptation regime is probably 

also politically feasible.
185

 Although it is not likely that states will agree on binding obligations, 

the parties to the UNFCCC have agreed on adaptation goals and commitments. As statistics 

show, developed states are willing to provide aid.
186

 Furthermore, the potential of strengthening 

existing funds, so that they can extend to migration as an adaptation strategy, seems more 

realistic than the creation of entirely new funds. 
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4.3.2. Human Rights Law Tools and Institutions 

- Tools 

The emergence of the human rights-based approach to climate change, as discussed above in 

Section 2.5.2 and Section 3, is a significant development, which reaffirms that the process of 

climate change decision-making does integrate human rights issues and places a human’s well-

being at the core of a particular adaptation strategy. In particular, the human rights-based 

approach can ensure that during the process of planning, implementation and evaluation of 

migration, displacement or planned relocation as adaptation strategies, the human rights of the 

people involved are prioritised and secured.   

- Institutional support 

As has been already stated, the Cancun Agreement has confirmed the link between human rights 

law and climate law. Human rights institutions and treaty bodies therefore play an important role 

when it comes to ensuring that adaptation to climate change takes human rights into account. The 

Office of the High Commissioner for Human Rights (OHCHR), and in particular the Human 

Rights Council, have acknowledged the importance of the link,
187

 also when it comes to 

adaptation. Therefore, with the help of the committees and agencies available under the human 

rights regime,
188

 the “rights-based approach” to climate change actions, including adaptation 

strategies, can be implemented. 

There are a number of human rights supervisory bodies that have been tasked with overseeing 

compliance with human rights treaties. Such supervisory bodies, as for instance the Human 

Rights Committee (CCPR), the Committee on Economic, Social and Cultural Rights (CESCR), 

the Committee on the Rights of the Child (CRC), the Committee on Migrant Workers (CMW) 

etc. can play a crucial role in monitoring human rights violations related to climate-induced 

population movement and in some cases can consider individual complaints.
189

 

In addition, although people induced to move by climate change do not fall under the mandate of 

the Office of the UN High Commissioner for Refugees (UNHCR), the UNHCR nevertheless 

plays an important role. First of all, the UNHCR has been constantly bringing attention to the 

issue of climate-induced migration and to the existing legal gap in that regard.
190

 Secondly, the 

UNHCR has experience in creating and lobbing for relevant instrument such as the Guiding 

Principles on Internal Displacement,
191

 which can considerably support an adaptation 
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framework.
192

 Furthermore, the expertise of the High Commissioner in view of emergencies, as 

well as its legal and technical expertise in dealing with refugee crisis, will be important.
193

  

Last but not least, the UNHCR is supporting some of the most recent and also most promising 

soft law initiatives. Since paragraph 14(f) of the Cancun Agreement did not suggest how climate-

induced population movement should be addressed, the UNHCR took the initiative to bring 

together group of experts to discuss the options for addressing the issue.
194

 This group of experts 

is referred to as the roundtable of experts on climate change and displacement, and was 

organized by the UNHCR in 2011. It highlighted the need for a global guiding framework for 

external displacement not covered by the current refugee regime.
195

 This roundtable informed the 

Nansen Conference on Climate Change and Displacement, and resulted in the Nansen 

Principles.
196

 Principle 9 stressed the need for a more coherent international approach ‘to meet 

the protection needs of people displaced externally owing to sudden-onset disaster’ and proposed 

that ‘states, working in conjunction with UNHCR and other relevant stakeholders, could develop 

a guiding framework or instruments in this regard.’
197

 It has also led to the Nansen initiative, 

launched by Norway and Switzerland in October 2012.
198

 The Nansen Initiative is a bottom-up, 

state-led consultative process with multi-stakeholder involvement, with the overall goal of 

building consensus among States on key principles and elements to protect people displaced 

across borders in the context of disasters caused by natural hazards, including those linked to 

climate change.
199

 Though the Nansen Initiative is not an attempt to suggest a legal framework 

and the Nansen Principles are not a soft law instrument,
200

 it certainly improves understanding of 

the issue and can further support the adaptation approach initiated by the UNFCCC. The 

UNHCR, which plays an active role in Nansen Initiative,
201

 can therefore further positively 

influence the development of understanding and further promoting the importance of the issue in 

the international arena.  

4.3.3. Migration Law Tools and Institutions 

- Tools 
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The adaptation approach reveals the links between adaptation policies and migration policies. 

Migration policies can be a tool of the adaptation approach.
202

 Examples of migration schemes in 

the Pacific, namely New Zealand’s Recognized Seasonal Employer Scheme (RSE) and 

Australia’s Seasonal Worker Program (SWP), demonstrate that migration schemes can be an 

effective tool in boosting adaptation in developing countries, allowing them to increase resilience 

and development.
203

 Such schemes can be essential tools for managing different types of 

mobility as a form of adaptation. 

Temporary (seasonal) labour migration schemes, for instance, can be successful tools when it 

comes to migration as a form of adaptation to climate change.
204

 Remittances sent back home, in 

addition to the knowledge and technologies gained during seasonal migration contribute to the 

improvement of the economic situation, giving opportunities to implement adaptation measures 

and to increase the resilience of households.
205

 When it comes to displacement, specific 

migration schemes that offer immediate temporary labour opportunities for displaced people can 

have the same positive impact, allowing people to restore their homes and livelihoods and to 

return to their country faster.
206

 When migration is an end to adaptation and takes a form of 

planned relocation/resettlement, specific labour schemes for relocated people can also ensure that 

planned relocation is successful, since people are given the economic basis for a fresh start. 

There are numerous conditions required for labour schemes to contribute positively to 

adaptation.
207

 There should be a mechanism to prioritize hiring people from countries affected by 

climate change, and a mechanism that can ensure that the gains of participation in labour 

programmes are actually go into climate change adaptation measures, etc. Furthermore, 

migration schemes should support existing patterns of migration, so that people migrate to places 

where there is a cultural or historical connection (such as language or already established 

communities of migrants). 

- Institutional support 

International Organisation for Migration (IOM) and International Labour Organisation (ILO) are 

other institutions that are relevant and that can further strengthen the adaptation approach to 

climate-induced displacement. As has been already identified, migration, particularly labour 

migration, can constitute a form of adaptation which benefits all parties involved. IOM might not 

be a suitable body to protect people induced to move due to climate change,
208

 but it can 
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facilitate international cooperation on migration and further promote the understanding of 

migration as an adaptation strategy. As McAdam has noted, IOM is already trying to take an 

agenda-setting role on the issue.
209

 Piguet quotes IOM’s statement that ‘international community 

is, in fact, ignoring labour mobility as a coping strategy for climate stress.’
210

 In fact, in its latest 

report “IOM Outlook on Migration; Environment and Climate Change”, the IOM pronounces its 

devotion to advocate for the capacity of migration to be an adaptation strategy, through 

continuing its advocacy efforts together with its partners on the inclusion of human mobility 

within the post-Kyoto agreement, raising awareness and understanding of the positive ways 

mobility can contribute to climate change adaptation, and ensuring that adequate funding is made 

available.
211

 

ILO is playing an increasingly important role in enhancing the capacity of states affected by 

climate change to maximise the benefits of migration.
212

 The ILO’s expertise will also be 

extremely important when it comes to promoting a human rights-based approach to migration as 

an adaptation strategy, since ILO generally aims to promote rights at work, encourage decent 

employment opportunities, enhance social protection and strengthen dialogue on work-related 

issues.
213

 Furthermore, the UNFCCC and the ILO are committed to strengthening their 

collaboration and mobilization of constituents in support of an ambitious and successful global 

climate change agreement.
214

  

4.4. Towards an Integrative Approach 

Last but not least, the adaptation approach allows for integrating the opportunities offered by the 

frameworks identified above and for building a mutually supportive system of tools and 

institutions that can address the main priorities identified in the context of climate-induced 

population movement. 

- The first priority identified is the importance of protecting human rights of people during 

migration, displacement or planned relocation due to climate change.  

Technical management of adaptation strategies (such as the drafting of plans, their 

implementation and evaluation) takes place under the UNFCCC agenda. As has been 
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demonstrated, the UNFCCC has institutions and actors with sufficient expertise to carry this out. 

Treating population movement in response to climate change as an adaptation strategy also 

allows for complementing the technical expertise of the UNFCCC with the expertise 

accumulated under the human rights framework. Policy-makers have acknowledged the 

importance of applying the human rights-based approach to adaptation. The human rights-based 

approach helps to focus on how to ensure that human rights are taken into account during the 

whole process of migration, displacement and planned relocation. The human rights-based 

approach can be integrated into the technical process of decision-making, implementation and 

evaluation of adaptation strategies, such as during preparation, implementation and evaluation of 

NAPAs and NAPs.  

- The second priority identified is the need for a pre-emptive approach.  

In this regard, the precautionary principle established under the UNFCCC is central. As 

identified above, population movement can be both a means and an end to adaptation. When 

migration or displacement is a mean to adaptation, it can be used to increase the resilience of 

places affected by climate change, to cease a stress on the environment, or to contribute to 

adaptation programmes through remittances, etc. For example, this can be done through 

developing migration schemes and/or incorporating plans for displacement within NAPAs and 

NAPs. 

The precautionary principle is also relevant when movement is an end to adaptation (planned 

relocation as an adaptation strategy). The precautionary principle can ensure that even when 

there is not enough scientific certainty about the time a certain area will be dramatically affected 

by climate change, actions must be taken to relocate people. The human rights-based approach 

can greatly complement planned relocation as an adaptation strategy, since it is can make sure 

that relocation is sensitive to the human rights risks for relocated people and people from 

receiving areas. 

- The third priority is the availability of international assistance.  

As has been demonstrated, both human rights law and climate law require developed states to 

provide assistance to developing states. The extent and character of this assistance, however, is 

not clear. Acknowledgement of migration, displacement and planned relocation as climate 

change adaptation strategies requires recognition of the humanitarian consequences of climate 

change. This allows for a different angle of looking at the obligations regarding assistance and 

cooperation in adaptation. Accordingly, the norms of climate law can be seen and interpreted in 

conjunction with human rights norms.
215

 One the one hand, the focus on individuals and their 

human rights lays down the baseline against which to measure the extent and scope of assistance 

required in terms of adaptation under Article 4 of the UNFCCC. This means that while it is hard 

to establish which adaptation measures are required for individuals in the context of climate law 

alone, since the UNFCCC process is technical and scientist-led, when human rights concerns are 
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involved this question gets more clarity. People in affected areas should get assistance in 

adaptation, at least to an extent that the negative human rights implications are diminished or 

prevented. On the other hand, when the matter of assistance is approached from the climate law 

perspective, the precautionary principle comes forward. Therefore, there is no need to wait for 

human rights violations when there are clear environmental concerns. This strengthen a human 

rights duty to fulfil (through international assistance and cooperation), since it can be claimed 

that the duty to fulfil arises where there are serious concerns (regardless of scientific uncertainty) 

that a country requires adaptation to climate change through migration, displacement or planned 

relocation.  

Another advantage of looking at the matter of international assistance from the adaptation 

perspective is that the adaptation approach helps to clarify not only when the rights should be 

fulfilled (through proactive provision of assistance in adaptation), but also who should provide 

this assistance. The principle of common but differentiated responsibilities established in climate 

law can strengthen the principle of international assistance under Article 2.1 of the ICESCR. 

While there is a lot of scepticism about the extraterritoriality of human rights obligations, climate 

law highlights that global issues cannot be approached from a traditional territorial   focus, but 

require cooperation. As Limon suggests, the principle of common but differentiated can reshape 

international human rights law and make it more responsive to the inequalities of the globalised 

world.
216

 This shows that the adaptation approach allows for use of human rights law and climate 

law as mutually supportive frameworks and can help to achieve more than each of these domains 

of law could achieve alone. 

- The fourth priority is a need for a regionally sensitive approach 

NAPAs and NAPs are the most relevant instruments in that regard, since they are the most 

prominent bottom-up tools when it comes to adaptation. Furthermore, as has been shown above, 

migration schemes can also be tools that support adaptation at the regional level. When these 

schemes are appropriately developed, they will allow people to migrate within “comfortable” 

routes and make migration, displacement or planned relocation a more successful story from the 

human rights perspective. 

5. Conclusions 

As this article has demonstrated, the issue of climate-induced population movement is greatly 

important, with many risks involved and many questions regarding obligations, protection, and 

responsibilities remaining unanswered. The complex nature of the issue continuously challenges 

policy-makers and law-makers. International law remains fragmented and does not offer a clear 

way to conceptualise the issue. 

While, at the moment, international law remains limited in its capacity to address the issue of 

climate-induced population movement, there are also developments which do have potential. As 

                                                             
216 Limon (n 98) 474-475. 
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this article has demonstrated, the fact that the Cancun Adaptation Agreement has acknowledged 

migration, displacement and planned relocation as adaptation strategies is a positive 

development. It was argued that this step in legislation allows for developing an adaptation 

approach, which has numerous benefits in effectively addressing priorities central for climate-

induced population movement. The legal analysis also showed that this approach allows the 

integration of the opportunities offered by distinct legal frameworks. Furthermore, this shows the 

interlinkages within the fragmented international law. 

In particular, the adaptation approach has the following strengths: it allows for addressing the 

issue of climate-induced population movement in a proactive way (since it relies on the 

precautionary principle); it can ensure that the human rights of people involved are at the core of 

planning, implementation and evaluation of adaptation strategies (through the human rights-

based approach); it suggests tools that can make migration, displacement and planned relocation 

a more successful process (through specifically developed migration schemes and programs, 

NAPAs and NAPs); it emphasises the obligations of developed countries (those who have 

contributed the most to climate change) to provide assistance in adaptation (this assistance 

follows from both human rights and climate law frameworks). 

An understanding of the benefits of treating climate-induced population movements as a matter 

of adaptation must be further strengthened and integrated into the international agenda. 

Currently, the draft proposal that will be discussed at the COP 21 in December 2015 in Paris
217

 

includes the commitment for the developed states to ‘assist in providing organized migration and 

planned relocation’ due to climate change.
218

 This provision appears under the Loss and Damage 

framework and envisages assistance in response to loss and damage occurred due to extreme 

events and slow-onset climate events. However, when it comes to adaptation to climate change, 

migration, displacement and planned relocation are not included in the proposal. Although 

acceptance of the provision under the Loss and Damage framework will no doubt make a great 

contribution to the climate-induced migration debate, this will not support an adaptation 

approach. The important priorities identified for addressing the issue of climate-induced 

population movement include not only reactive measures (when loss and damage have already 

occurred). As has been shown, the pro-active approach is vital for both successful adaptation and 

effective protection of human rights. Therefore, it is crucial when looking at migration, 

displacement and planned relocation to not only focus on loss and damage, but also (and 

primarily) to focus on how these strategies can be promoted, managed and integrated into the 

adaptation framework. The adaptation approach to climate-induced population movement has an 

important implication for the post-Kyoto negotiations. It is therefore highly advisable that 

population movement as a climate change adaptation strategy be developed further in the 

proposals for the COP 21.  

 

                                                             
217 COP21 official website (n 135). 
218 UNFCCC, Agenda item 3 Implementation of all the elements of decision 1/CP.17 (n 5). 
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AFTERWORD 

The rate of climate change and its largely irreversible influence on our generation and several 

more generations to come suggests that adaptation is inevitable. Despite all the uncertainties, the 

top scientific bodies and international organizations agree that over the course of the 21
st
 century, 

climate change will increase the displacement of people. Furthermore, the evidence of such 

movement already exists and the number of cases is growing. Therefore, an unfortunate truth for 

many people around the world is that moving away from their homes, communities, and states is 

the only way they can survive climate change impacts.  

However, population movement in response to climate change has been shown to be highly 

complex. Numerous uncertainties remain regarding to the issue from different perspectives:  

- the scientific perspective (such as when and where the movements of people can be 

expected, what the magnitude of these movements will be and what the causal 

relationship between these movements and climate change are);  

- the sociological and psychological perspective (there is uncertainty regarding how people 

will react to climate change and how they will identify the optimal time for movement);  

- the political perspective (such as who will host people induced to move and take 

responsibility for helping); 

- the economic perspective (what the costs of population movement are and who should 

bear them); 

- the legal perspective (as it is not clear which legal response is appropriate). 

The attention to the issue and the effort to accommodate knowledge and action regarding every 

perspective of the issue is vital. This dissertation has focused on the legal perspective, and has 

addressed the limitations and opportunities of international law in framing the issue of climate-

induced population movement. It was shown that international law is fragmented and no single 

legal framework or document can currently address the diverse priorities within the context of 

climate-induced population movement.  

Turning to the central conclusions, the subsequent chapters have made the following 

contributions: 

First of all it has been revealed that population movement, besides being acknowledged as an 

adaptation strategy, is not developed and understood from technical and procedural perspectives. 

As demonstrated, while there is general scepticism about population movement as a means or an 

end of adaptation, certain forms of adaptation, such as planned relocation, are neglected and 

considered to be rather a failure to adapt. This happens despite the fact that there is evidence that 

for some regions planned relocation is the only feasible solution and despite the fact that on the 

policy level planned relocation is acknowledged as an adaptation strategy. This contradiction 

between reality and policy entails a great danger for the future, as poor elaboration on the risks 

involved in population movement will eventually lead to the failure of this strategy.  

The way to prevent this to some extent is to focus on the human rights of people at risk. It has 

been argued that potential implications for the human rights of people induced to move are vast 
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and that, unless these rights are carefully understood and incorporated into the technical 

management of adaptation strategies, failure to adapt is inevitable. 

The second chapter has also opened up the debate about the relation between human rights law 

and climate law, which the issue of climate-induced population movement best demonstrates.  

The third chapter has focused further on the importance of promoting the understanding of 

migration induced by climate change as an adaptation strategy and its potential to improve the 

situation of migrants and receiving states. In that regard it was concluded that, indeed, under 

certain conditions migration can be used as an effective adaptation strategy that leads to win-win 

situations and contributes positively to the development of the countries affected by climate 

change and the receiving communities. As it has been said, migration policies play a crucial role 

in that regard. Carefully considered and properly developed migration schemes can be effective 

supporting tools in promoting the potential of migration as adaptation strategy, in helping to 

increase resilience of places affected by climate change and in diminishing the migration crisis. 

This chapter again emphasised that unless the understanding of climate-induced population 

movement as a form of adaptation is improved, its potential to lead to any positive outcomes is 

questionable. 

The fourth chapter has focused on the question of obligations that arise towards people living in 

the areas affected by climate change and whose human rights are infringed due to that. Several 

crucial conclusions have been reached during this analysis. First of all, it seems unrealistic to 

establish state responsibility to admit, protect and assist people affected by climate change. This 

is mainly due to the issue of causality between climate change and related damages, the rather 

“flexible” way both international human rights and climate law are constructed and clear 

political reluctance to clarify responsibility in the context of climate change. Therefore, the focus 

on positive obligations has more potential. This potential is, however, hampered by the 

fragmentation of international law and the fact that while there are positive obligations from both 

human rights and climate law perspectives (which exist for states that are affected by climate 

change, and especially for the developed states that are in a position to assist), identifying the 

exact scope and extent of these obligations remains problematic. The fourth chapter suggested 

the potential for interpreting these obligations in conjunction and the way human rights and 

climate law can support each other to achieve better results than a single legal framework can 

achieve.  

The last chapter has presented the final overview of the limitations of international law in 

addressing the issue of climate-induced population movement. It has, however, suggested 

working with the opportunities of international law that are already available. The way to 

integrate these opportunities is an adaptation approach to climate-induced population movement, 

which initially entails viewing population movement in response to climate change as a matter of 

adaptation. The legal analysis showed that this approach allows for the integration of the 

opportunities offered by distinct legal frameworks, and allows for understanding the 

interlinkages within fragmented international law.  
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Turning climate-induced population movement into the positive story is, nevertheless, a great 

challenge. The already existing deep migration and refugee crisis, sensitive political questions 

about who will accept migrants and take them under protection, the regional distribution of 

climate change which allows developed countries to continually ignore the issue, and the great 

costs associated with the movement all present obstacles to moving forward in terms of debates 

and actions and still leaves us and the future generations with unresolved questions and critical 

challenges. The contribution to understanding such complexity made by this PhD dissertation is 

that acknowledgement of the migration as an adaptation strategy can make migration a positive 

story. Viewing climate-induced population movement as a matter of adaptation allows people 

involved to focus on how to adjust to the situation in a proactive rather than only reactive way. 

Very importantly, it allows for drawing a line between refugees and people moving in response 

to climate change, giving opportunities for vulnerable populations to avoid the destiny of 

“refugees” in the future. However, this can only be achieved when such understanding on the 

legal and policy level combines with political willingness and appropriate policies that can serve 

this goal. 
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SUMMARY OF THE DISSERTATION IN RUSSIAN 

Краткое содержание докторской диссертации: «Переселение людей в ответ на 

изменения климата: проблемы правовой концептуализации»
1
  

Скорость и масштаб изменения климата не только бросают вызов  ученым и защитникам 

окружающей среды, но и, несмотря на все провокации и отрицание этого факта 

средствами массовой информации и политиков, ставят под угрозу жизнь и благополучие 

миллионов людей в самых различных уголках нашей планеты. Еще в 1990 году 

Межправительственная группа экспертов по изменению климата (МГЭИК, англ. 

Intergovernmental Panel on Climate Change, IPCC) - организация, созданная для оценки 

риска глобального изменения климата, вызванного техногенными факторами
2
 - 

спрогнозировала, что одним из самых серьезных последствий изменения климата будет 

массовая миграция людей.
3
 Оценки масштаба проблемы и прогнозы о количестве 

вынужденных мигрировать людей к 2050 г. варьируются от 50 до 350 миллионов.
4
 

Несмотря на то, что эти прогнозы представляют предмет острого научного и 

политического спора, последний оценочный доклад МГЭИК (Пятый оценочный доклад) 

подтверждает, что миграция людей в ответ на изменения климата в течение XXI века 

возрастет.
5
 

Изменение климата и последующие за этим экологические проблемы и катастрофы 

(такие как повышение уровня моря, усиление интенсивности и частоты  штормов и 

циклонов, наводнений и засух) преимущественно и наиболее сильно затронут людей из 

развивающихся и наименее развитых стран, то есть тех, кто уже уязвим, чье 

благосостояние находится в прямой зависимости от природных ресурсов, у кого нет ни 

финансовых, ни ресурсных возможностей адаптироваться к этим изменениям.
6
 К 

сожалению, наиболее затронутыми изменениями климата окажутся те страны, которые 

наименее ответственны за эти изменения, так как их эмиссии парниковых газов мизерны.  

Людей, вынужденных мигрировать в результате изменения климата, ожидают 

многочисленные лишения и нарушения их самых базовых прав человека, таких как право 

на жизнь, на свободу и на личную неприкосновенность, право на жилище, право доступа к 

здравоохранению, право на еду, право на образование и т.д. В то же время проблемы, 

                                                             
1 “Climate-Induced Population Movement: The Issue of Legal Conceptualization" 
2 Official web-page, http://www.ipcc.ch/home_languages_main_russian.shtml. 
3  IPCC, Climate Change: The IPCC 1990 and 1992 Assessments (IPCC First 

Assessment Report Overview and Policymaker Summaries, and 1992 IPCC 

Supplement) 55 
4 United Nations, Report of the Secretary-General on Climate change and its possible security implications, 11 

September 2009, UN document A/64/350, pg.15. 
5 IPCC, Fifth Assessment Report, Summary for Policymakers, Climate Change 2014: Impacts, Adaptation, and 

Vulnerability, Part A: Global and Sectoral Aspects. Contribution of Working Group II to the Fifth Assessment 
Report of the IPCC, 20. 
6 Walter Kälin and Nina Schrepfer, ‘Protecting People Crossing Boarders in the Context of Climate Change: 

Normative Gaps and Possible Approaches’ (2012) UNHCR, Legal and Protection Policy Research Series 4-5; Jon 

Barnett and Michael Webber, ‘Migration as Adaptation: Opportunities and Limits’ in Jane McAdam (ed) Climate 

Change and Displacement Multidisciplinary Perspective (Hart Publishing, 2010) 39. 
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связанные с переселением людей из-за изменений климата, коснутся не только напрямую 

затронутых изменениями стран. Плохо контролируемые потоки мигрантов угрожают 

экономической и политической стабильности, ставят под вопрос социальную 

безопасность стран, в которые (и через которые) будет происходить переселение, а также 

права жителей этих стран.
7
 

Масштаб проблемы и сопряженные с этим трудности требуют скоординированных 

и своевременных решений от международного сообщества. Этому, однако, препятствуют 

многочисленные неопределенности, связанные с изменением климата и с тем, как люди 

отреагируют на эти изменения. Среди них: 

- недостаток эмпирических и научных данных о природе явления. Отсутствует 

однозначное согласие в том, в какой момент изменения климата будут настолько 

критичны, что переселение людей станет неизбежно;  

- с социологической и психологической точки зрения невозможно предсказать 

однозначно, как люди отреагируют на изменения климата, и в какой момент люди начнут 

переселяться (поскольку это решение в каждом случае индивидуально);  

- политический скептицизм по поводу проблемы изменения климата, нежелание 

государств взять ответственность за жертвы изменения климата и оказать помощь этим 

людям, в том числе через предоставление им убежища, затрудняют решение и понимание 

проблемы;  

- с экономической точки зрения решение вопроса существенно затруднено тем, что 

переселение людей подразумевает существенные затраты, которые не могут быть 

покрыты теми странами, где изменения климата будут наиболее критичны, так как уже 

было сказано, что это будут в основном развивающиеся и наименее развитые страны; 

- все эти неопределенности дополняются тем, что с правовой точки зрения не ясно, 

каким образом проблема может быть решена, кто несет правовую ответственность и какие 

правовые инструменты наиболее адекватны.  

По вышеуказанным причинам проблема переселения людей в ответ на изменения 

климата в международном праве остается неразрешенной и находится в центре внимания 

ученых, политиков и законодателей. 

Предметом данной докторской диссертации являются правовые аспекты проблемы 

миграции населения в ответ на изменения климата. В частности, центральный вопрос 

данного исследования: каковы ограничения и перспективы международного права в его 

применении к проблеме миграции населения, спровоцированной изменением климата? 

Цель данной диссертации – проведение анализа ограничений (правовых пробелов) и 

перспектив международного права в отношении переселения людей, вызванного 

                                                             
7 Brendan Gogarty, ‘Climate Change Displacement: Current Legal Solutions to Future Global Problems’ (2011) 

21(1) Journal of Law Information and Science 10-11. 
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изменениями климата, и предложение правового подхода к проблеме, который позволит 

адекватно представить наиболее сложные аспекты вопроса.  

Данная диссертация состоит из пяти публикаций.  

Первая публикация (Глава 1), «Миграция людей в ответ на изменения климата и 

международное право» (“Climate change induced displacement and international law”), 

написанная в соавторстве с Профессором Николой Йегерс, служит введением к данной 

докторской диссертации. В этой главе представлен общий обзор проблемы переселения 

людей, вызванного изменением климата. В том числе глава представляет основные 

эмпирические доказательства миграции в ответ на изменения климата, основные 

трудности в правовом плане, определяет правовые пробелы различных инструментов 

международного права и представляет общий обзор путей решения проблемы, 

обсуждаемых политиками, учеными и исследователями. 

Вторая публикация (Глава 2), «Организованное переселение людей как способ 

адаптации к климатическим изменениям: преимущества подхода основанного на особом 

внимании к правам человека» (“Revisiting Planned Relocation as a Climate Change 

Adaptation Strategy: The Added Value of a Human Rights-Based Approach”), фокусируется на 

наиболее проблематичной форме переселения людей в ответ на изменения климата, а 

именно, на организованном переселении людей из мест, значительно пострадавших от 

изменений климата.
8
 Основные проблемы при такой форме переселения связаны с 

многочисленными нарушениями прав человека, основной причиной чему служит 

недостаточное понимание рисков, связанных с переселением, и способов эти риски 

предотвратить. Поскольку для многих стран и регионов этот способ адаптации к 

изменениям климата неизбежен, такой уровень понимания проблемы переселения людей 

как способа адаптации к изменениям климата неприемлем. Цель данной статьи, 

соответственно, - изменение отношения к этому способу адаптации, анализ рисков и их 

источников, а также поиск способов предотвращения этих рисков. В статье представлен 

обзор и анализ наиболее уязвимых прав человека, возникающих во время организованного 

переселения людей, а также представлены аргументы в поддержку подхода, основанного 

на особом внимании к правам человека на каждой стадии организованного переселения. 

Представленные аргументы позволяют усовершенствовать процесс организованного 

переселения людей как форму адаптации к изменениям климата. 

Третья публикация (Глава 3), «Способны ли  директивы Европейского союза о 

сезонных рабочих смягчить миграционный кризис вызванный изменениями климата? 

Уроки, вынесенные из опыта Океании» (“Can the EU Seasonal Workers Directive Alleviate 

the Pending Crisis of Climate-induced Displacement? Lessons from Oceania”), анализирует 

потенциальную возможность миграции в ответ на изменения климата приносить выгоду 

всем задействованным в миграции участникам (мигрантам, странам, откуда происходит 

                                                             
8 Среди других форм переселения можно выделить: непосредственно миграцию (решение о переселении 

принято самостоятельно и добровольно), вынужденное переселение (влияние изменения климата настолько 

существенно, что человек, группа людей, вынуждены переселиться); организованное переселение 

(масштабное переселение организованное государством или другими структурами).  
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миграция, и странам, куда она осуществляется). Потенциал миграции рассмотрен в плане 

возможного укрепления устойчивости стран к изменениям климата, ускорения их 

развития и адаптации. Данная статья фокусируется на текущем миграционном кризисе в 

Европейском союзе и на недавно принятой Директиве Европейского союза «Об условиях 

въезда и пребывания граждан третьих стран  для сезонных работ» (“The Seasonal Workers 

Directive”).
9
 Данная Директива не только ставит целью уменьшение нелегальной миграции 

и восполнение недостатка рабочей силы в Европейском союзе, но и ссылается на важность 

оказания помощи в развитии третьих стран, в том числе через помощь в адаптации к 

изменениям климата. Возможность реализации данных амбиций на практике вызывает 

скептицизм и исследуется в данной статье, поскольку Директива находится в процессе 

введения в действие членами ЕС. Публикация предлагает обратить внимание на 

аналогичные законодательные инициативы других стран и через анализ их опыта 

улучшить эффективность нового закона. В частности, в ней проведен анализ опыта 

Австралии и Новой Зеландии, а именно законопроектов этих стран, нацеленных на 

укрепление развития Тихоокеанского региона через предоставление возможности 

миграции для выполнения сезонных работ. На основе этого анализа в статье выделены 

наиболее важные аспекты, которые должны быть приняты во внимание странами ЕС для 

успешного введения в действия Директивы о сезонных работах. 

Четвертая публикация (Глава 4), «Спасение жителей Тувалу: Консультативное 

заключение Международного суда ООН о международных правовых обязательствах 

защищать окружающую среду и права человека у населения, затронутого изменениями 

климата» (“Rescuing the People of Tuvalu: Towards an I.C.J. Advisory Opinion on the 

International Legal Obligations to Protect the Environment and Human Rights of Populations 

Affected by Climate Change”), исследует дискуссионный вопрос об обязательствах и 

ответственности в контексте переселения людей в ответ на изменения климата. 

Оригинальное предложение, внесенное в данной публикации, заключается в том, что 

Международный суд ООН через свое консультативное заключение может прояснить и 

объяснить содержание и распространение прямых обязательств, предписанных 

международным правом в контексте прав человека и изменения климата. В целях 

демонстрации преимуществ подобного консультативного заключения в данной статье 

симулируется обращение за консультативным заключением в Международный суд ООН, 

инициированное Тувалу, и предлагается вопрос, который Тувалу может представить на 

рассмотрение Суда.  

Пятая публикация (Глава 5), «Поиск возможностей разрешения миграционного 

кризиса спровоцированного изменениями климата: преимущества подхода основанного на 

адаптации» (“Finding opportunities to combat the climate change migration crisis: the potential 

of the “adaptation approach””), служит заключением и представляет основные выводы 

данной диссертации. На основании анализа главных трудностей и неопределенностей с 

правовой и эмпирической точек зрения в отношении проблемы переселения людей в ответ 

                                                             
9 Directive 2014/36/EU of the European Parliament and of the Council of 26 February 2014 on the conditions of 

entry and stay of third-country nationals for the purpose of employment as seasonal workers, OJ L 94/375, 28 March 

2014. 
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на изменения климата, данная статья определяет приоритетные вопросы, которые должны 

приниматься во внимание законодательными и исполнительными органами в контексте 

данной темы. Особое внимание в данной статье уделено анализу наиболее перспективных 

инструментов международного права, в частности Канкунской рамочной программы 

адаптации (2010 Cancun Adaptation Agreement),
10

 и преимуществ, имеющихся в самой 

постановке вопроса о переселении людей как адаптации к изменению климата. Далее 

данная статья демонстрирует, как такой подход к проблеме поможет интегрировать 

различные инструменты международного права, восполнить правовые пробелы и найти 

эффективные решения для проблемы переселения людей в ответ на изменения климата.  

Каждая из представленных публикаций исследует определенный аспект проблемы 

переселения людей в ответ на изменения климата. В то же время каждая статья вносит 

вклад в ответ на главный вопрос исследования: каковы ограничения и перспективы 

международного права в его применении к проблеме миграции населения, 

спровоцированной изменением климата?  

Среди основных выводов данной диссертации можно выделить следующие: 

Во-первых, данная диссертация демонстрирует: несмотря на то, что переселение 

людей в ответ на климатические изменения официально признано формой адаптации к 

изменениям климата, данная форма адаптации остается плохо исследованной и не 

разработанной с технической точки зрения. Кроме того, что идея миграции как средства 

адаптации  в целом вызывает скептицизм, некоторые из видов данной формы адаптации,
11

 

в частности организованное переселение людей, остаются полностью 

проигнорированными. Принимая во внимание факт, что для многих стран и регионов 

организованное переселение – это единственный возможный способ спасения от 

изменений климата, игнорирование данного вида адаптации и нежелание законодателей и 

политиков разрабатывать эту стратегию является крайне опасным. Как было 

продемонстрировано в Главе 2, нескоординированность действий и неподготовленность к 

организованному переселению имеют чрезвычайно негативные последствия для всех 

участников такого переселения. 

Способом смягчения негативных последствий и предотвращения нарушений прав 

человека, как продемонстрировано в Главе 2, является наиболее пристальное внимание к 

рискам, сопряженным с организованным переселением, и разработка способов 

предотвращения этих рисков. Риски и способы их предотвращения на каждой стадии 

организованного переселения (подготовке, проведении и оценке) проанализированы и 

представлены во второй главе. 

Во-вторых, важным выводом Главы 2 с правовой точки зрения является 

установление отношений между экологическим правом (в частности, правом, 

регулирующим вопрос изменения климата) и правом о правах человека. 

                                                             
10 Cancun Adaptation Framework (CAF) as part of the Cancun Agreements at the 2010 Climate Change Conference 

in Cancun, Mexico (COP 16/ CMP 6), Para. 14 (f). 
11 Среди видов выделяют: миграцию, вынужденное переселение и организованное переселение. 
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Продемонстрировано, что изменения климата имеют очевидное влияние на права 

человека. Это означает, что экологическое право помимо множества технических, 

научных и экономических вопросов должно включать вопросы защиты прав человека. 

В-третьих, среди основных выводов Главы 3 представлены результаты анализа 

некоторых факторов, которые могут повысить успешность адаптация к изменениям 

климата. В частности, показано, что при определенных условиях миграция людей в ответ 

на изменения климата может иметь положительное влияние не только непосредственно на 

мигрантов, но и на страны, из которых происходит миграция, а также на страны, куда 

иммигрируют. Таким образом, показано, что процесс может быть взаимовыгодным. В то 

же время успешность этого процесса в значительной степени зависит от миграционной 

политики и миграционного права. Специальные и тщательно разработанные 

миграционные программы могут принести выгоду всем участникам процесса. Мигранты 

могут увеличить собственное благосостояние и благосостояние своей семьи. Страны, из 

которых происходит миграция, могут укрепить свою устойчивость к изменениям климата 

за счет процентов от денежных переводов, посылаемых мигрантами. Страны, 

принимающие мигрантов, могут восполнить нехватку рабочих рук и более эффективно 

контролировать нелегальную миграцию. Наиболее важные аспекты данных программ 

были исследованы в Главе 3. 

В-четвертых, в Главе 4 представлены выводы о правовой ответственности и 

правовых обязательствах в контексте переселения людей в ответ на изменения климата. В 

частности, было продемонстрировано, что на основании международного права 

установление правовой ответственности - принимать, защищать и помогать людям, 

вынужденным мигрировать из-за изменений климата - нереалистично. Основными 

препятствиями для установления подобной ответственности являются: сложность 

доказательства причинно-следственной связи между изменениями климата и 

последующими ущербами; достаточно размытый способ формулировки, который присущ 

экологическому праву и праву о правах человека; политическое нежелание признать 

ответственность за последствия изменения климата. Показано, что более целесообразно 

фокусироваться не на ответственности, а на обязательствах, предписанных 

международным правом. Эти обязательства предписаны и экологическим правом, и 

правом о правах человека. Они предусмотрены как для стран, претерпевающих 

негативные последствия изменения климата, так и для развитых стран, которые в 

состоянии оказать помощь и ответственных за изменения климата. Однако и в этом есть 

затруднения, поскольку международное право фрагментировано и связи между 

различными ветвями международного права сложно установимы. Кроме того, из-за 

широкого толкования международного права конкретный объем данных обязательств 

неясен. Анализ данных обязательств показал, что интерпретация обязательств 

экологического права, однако, возможна в связке с обязательствами, вытекающими из 

права о правах человека. Такая интерпретация позволяет глубже понять природу 

обязательств международного права и достичь больших результатов в защите людей, 

вынужденных переселяться из-за изменений климата.  
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Окончательные выводы представлены в Главе 5, где проанализированы основные 

ограничения международного права в эффективной регуляции проблемы переселения 

людей в ответ на изменения климата. Показано, что международное право содержит не 

только ограничения, но и перспективы. С этими перспективами и предлагается работать. 

Способом объединения возможностей и перспектив международного права 

представляется подход к проблеме переселения людей в ответ на изменения климата, 

основанный на адаптации. В основе данного подхода лежит понимание проблемы как 

вопроса адаптации, который позволяет объединить возможности различных ветвей 

международного права. 

Разрешение проблемы переселения людей в ответ на изменения климата является 

сложной задачей, несмотря на все перспективы международного права. Текущий 

миграционный кризис и огромное количество беженцев; щекотливые политические 

вопросы о том, кто должен принять будущих переселенцев и кто должен финансировать 

это переселение; тот факт, что изменения климата в настоящий момент затрагивают 

развивающиеся и наименее развитые регионы, а развитые страны могут позволить себе 

игнорировать и даже отрицать проблему, - все эти факторы препятствуют движению 

вперед в дебатах и практике и оставляют нас и будущие поколения с неразрешенными 

острыми вопросами. Основным аргументом данной диссертации является постановка 

вопроса о необходимости взглянуть на переселение людей как на процесс адаптации к 

изменениям климата. Такой подход дает людям, вынужденным к переселению, 

возможность быть не просто жертвами изменения климата, но  дает им шанс 

своевременно приспособиться к данным изменениям. Кроме того, это позволяет отличить 

людей, переселяющихся в ответ на изменения климата, от беженцев и дает надежду 

избежать «судьбы беженцев». Однако такие результаты могут быть достигнуты только 

тогда, когда понимание вопроса о переселении людей в ответ на изменения климата 

именно как вопроса адаптации будет интегрировано на политическом и законодательном 

уровнях в сочетании с политической готовностью признать и решать проблему и с 

новыми соответствующими нормами и законодательными инициативами. 

 

 

 

 

 


